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APPENDIX. 


9  &  10  Vict.  c.  99. 

An  Act  for  cansoUdatmg  and  amending  the  Laws  relating  to  Wreck 
and  Salvage.  l28th  August,  1846.] 

Whereas  divers  acts  have  been  passed  through  a  long  series  of 
years  for  preserving  ships  and  goods  stranded  or  cast  on  shore, 
as  well  as  for  preventing  frauds  and  depredations  on  shipowners 
and  others,  and  for  the  adjustment  of  salvage  :  And  whereas  it  is 
expedient  to  consolidate  and  amend  the  same :  Be  it  therefore 
enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal,  and  com- 
mons, in  this  present  parliament  assembled,  and  by  the  authority 
of  the  same,  That  this  act  shall  come  into  operation  on  the  passing  CommcDcemeDt 
thereof  as  to  the  appointment  of  the  officers  hereby  authorized,  of  the  act. 
and  the  posting  of  their  names,  and  as  to  the  other  parts  thereof 
on  the  first  £y  of  October,  one  thousand  eight  hundred  and 
forty-six. 

2.  And  be  it  enacted.  That  the  several  acts  herein-afler  men-  Recited  acts 
tioned  and  referred  to  shall  be  repealed  ;  (that  is  to  say,)  an  act  repealed,  viz. 
passed  in  the  twelfth  year  of  the  reign  of  her  Majesty  Queen 
Anne,  intituled  "  An  Act  for  the  preserving  all  such  Ships  and  Goods  12  Anne,  at.  2, 
thereof  which  shall  happen  to  be  forced  on  shore  or  stranded  c.  18. 
upon  the  Coasts  of  this  Kingdom  or  any  other  of  her  Majesty's 
Dominions ; "  and  also  an  act  passed  in  the  fourth  year  of  the 
reign  of  his  Majesty  King  George  the  First,  intituled  ''An  Act  4  G.  1,  c.  12. 
for  enforcinff  and  making  perpetual  an  Act  of  the  Twelfth  Year 
of  her  late  Majesty,  intituled  *  An  Act  for  the  preserving  all  such 
Ships  and  Goods  thereof  which  shall  happen  to  be  forced  on 
shore  or  stranded  upon  the  Coasts  of  this  Kingdom  or  any  other 
of  her  Majesty's  Dominions  ; '  and  for  inflicting  the  Punishment 
of  Death  on  such  as  shall  wilfully  burn  or  destroy  Ships  ;"  and 
also  an  act  passed  in  the  twenty-sixth  year  of  the  reign  of  his 
Majesty  King  George  the  Second,  intituled  "An  Act  for  enforcing  26  G.  2,  c.  19. 
the  Laws  against  Persons  who  shall  steal  or  detain  shipwrecked 
Goods,  and  for  the  Relief  of  Persons  suffering  Losses  thereby ;  " 
and  also  an  act  passed  in  the  forty-ninth  year  of  the  reign  of  his 
Majesty  King  George  the  Third,  intituled  "  An  Act  for  prevent-  49  g.  3,  c.  122. 
ing  Frauds  and  Depredations  committed  on   Merchants,  Ship- 
owners, and  Underwriters,  by  Boatmen  and  others  ;  and  also  for 
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remedying  certain  Defects  relative  to  the  adjustment  of  Salvage 
in  England  under  an  Act  made  in  the  Twelfth  Year  of  Queen 
Anne ;  "  and  also  an  act  passed  in  the  fifty-third  year  of  the 

63  G.  3,  c.  87.  reign  of  his  Majesty  King  George  the  Third,  intituled  "  An  Act 
to  continue  for  Seven  Years  Two  Acts,  passed  in  the  Forty- 
eighth  and  Forty-ninth  Years  of  His  present  Majesty,  for  pre- 
venting Frauds  by  Boatmen  and  others,  and  adjusting  Salvage, 
and  for  extending  and  amending  the  Laws  relating  to  Wreck  and 
Salvage ;  **  and  also  an  act  passed  in  the  fifly-third  year  of  the 

53  G.  3,  c.  140.  reign  of  his  Majesty  King  George  the  Third,  intituled  '*  An  Act 
to  amend  an  Act  made  in  the  last  session  of  parliament,  intituled 
*  An  Act  for  the  more  effectual  Regulation  of  Pilots  and  of  the 
Pilotage  of  Ships  and  Vessels  on  the  Coast  of  England,'  and  for 
the  Regulation  of  Boatmen  employed  in  supplying  Vessels  with 
Pilots  licensed  under  the  said  Act,  so  far  as  relates  to  the  Coast 
of  Kent  within  the  Limits  of  the  Cinque  Ports ;  "  and  also  an  act 
passed  in  the  session  of  parliament  hold  en  in  the  first  and  second 
years  of  the   reign  of  his  Majesty  King  George   the   Fourth, 

1  &  2  G.  4,       intituled  "  An  Act  to  continue  and  amend  certain  Acts  for  pre- 

^'  75.  venting  Frauds  and  Depredations  committed  on  Merchants,  Ship- 

owners, and  Underwriters,  hy  Boatmen  and  others;  and  also  for 
remedying  certain  Defects  relative  to  the  Adjustment  of  Salvage 
in  England,  under  an  Act  made  in  the  Twelfth  Year  of  Queen 
Anne ; ''  and  also  so  much  of  an  act  passed  in  the  session  of 
parliament  holden  in  the  third  and  fourth  years  of  the  reign  of 

3  &  4  Vict        her    present    Majesty   Queen    Victoria,   intituled   "  An   Act   to 
c.  65, 8.  5.         improve  the  Practice  and  extend  the  Jurisdiction  of  the  High 

Court  of  Admiralty  of  England,"  as  relates  to  awards  made  by 
justices  and  others  in  salvage  cases,  and  appeals  therefrom  ;  and 
also  so  much  of  an  act  passed  in  the  session  of  parliament  holden 
in  the  eighth  and  ninth  years  of  her  present  Majesty  Queen 
8  &  9  Vict.  Victoria,  intituled  "  An  Act  for  the  general  Regulation  of  the 
^*  ^^*  Customs,'*  as  relates  to  persons  being  in  possession  of  goods 

derelict,  jetsom,  flotsam,  or  wreck,  and  to  the  disposal  of  such 
goods ;  and  also  an  act  passed  in  the  parliament  of  Ireland  in  the 
fourth  year  of  the  reign  of  his  Majesty  King  George  the  First, 

4  G.  1,  c.  4.      intituled  **  An  Act  for  the  preserving  all  such  Ships  and  Goods 

thereof  which  shall  happen  to  be  forced  on  shore  or  stranded 
upon  the  Coasts  of  this  Kingdom  ;  "  and  also  so  much  of  an  act 
passed  in  the  parliament  of  Ireland  in  the  eleventh  year  of  the 

U  G.  2,  c.  9.  reign  of  his  Majesty  King  George  the  Second,  intituled  "  An  Act 
for  enforcing  and  making  perpetual  an  Act,  intituled  *  An  Act  for 
the  preserving  of  all  such  Ships  and  Goods  thereof  which  shall 
happen  to  be  forced  on  shore  or  stranded  upon  the  Coasts  of  this 
Kingdom ;  *  and  also  for  inflicting  the  Punishment  of  Death  on 
all  such  as  shall  wilfully  burn,  sink,  or  destroy  Ships,^'  as  makes 
the  said  last-mentioned  act  of  the  fourth  year  of  the  reign  of  his 
Majesty  King  George  the  First  perpetual ;  and  also  so  much  of 
an  act  passed  in  the  parliament  of  Ireland  in  the  seventeenth  year 
of  the  reign  of  his  Majesty  King  George  the  Second,  intituled 

17  G.  2,  c.  11.   **  An  Act  for  the  Amendment  of  the  Law  in  relation  to  Forgery, 
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and  the  Salvage  of  Ships  and  Goods  stranded/'  as  relates  to  sal- 
vage and  proceedings  relating  thereto  ;  and  also  an  act  passed  in 
the  session  of  the  parliament  of  Ireland  holden  in  the  twenty-third 
and  twenty-fourth  years  of  the  reign  of  his  Majesty  King  George 
the  Third,  intituled  "  An  Act  for  the  Amendment  of  the  Law  in  23  &  24  G.  3, 
relation  to  the  Salvage  of  Ships  and  Goods  stranded,  or  in  danger  ^-  ^8* 
of  perishing  at  Sea  ;  and  the  said  several  acts  and  parts  of  acts 
herein-before  mentioned  and  set  forth  are  hereby  accordingly 
repealed,  except  so  far  as  the  said  acts  or  any  of  them,  or  any 
thing  therein  contained,  repeal  any  former  act  or  acts,  or  any 
parts  thereof;  and  all  and  every  which  said  act  or  acts,  or  the 
parts  thereof  so  repealed,  shall  remain  and  continue  repealed  to 
all  intents  and  purposes  whatsoever .  Provided  always,  that  all 
offences  which  shall  have  been  committed  and  all  penalties  and 
forfeitures  which  shall  have  been  incurred  previously  to  the  first 
day  of  October,  one  thousand  eight  hundred  and  forty-six,  shall 
and  may  be  punishable  and  recoverable  respectively  under  the 
above-mentioned  acts  or  any  of  them  as  if  the  same  had  not  been 
repealed. 

ni.  And  be  it  enacted,  That,  for  the  purpose  of  carrying  the  Receivers  of 
provisions  of  this  act  into  effect,  the  receiver  general  of  droits  of  admiralty  droits 
admiralty  may  from  time  to  time  appoint  persons  to  act  under  ^^^.If'  ^ 
him,  to  be  styled  "  receivers  of  droits  of  admiralty ;  '*   and  in  ^g?  ^g^^ 
the  construction  of  this  act  the  word  "  receivers "  shall  mean  and  addresEes 
receivers  of  droits  of  admiralty  ;  and  such   receivers  shall  hold  to  be  potted 
their  offices  during  the  pleasure  of  the  receiver  general  and  the  ?^  custom 
pleasure  of  the  commissioners  of  admiralty ;    and  the  said  re-  ^^tJJ^  J*, 
ceivers    shall   be  entitled   to  the   fees  herein-afler    mentioned, 
together  with  a  further  remuneration,  to  be  defrayed  out  of  the 
proceeds  of  sales  of  droits  made  by  them,  at  the  rate  of  five 
pounds  for  every  hundred  pounds,  after  abating  the  charges  and 
expenses  incurred  by  them  ;  and  the  said  receiver  general  shall 
send  a  list  containing  the  names  of  such  receivers,  with  their 
respective  addresses,  to  the  collectors  of  her  Majesty's  customs 
at  the  different  ports  of  England  and  Wales  and  Ireland,  and  also 
to  the  secretary  of  the  committee  for  managing  the  affairs  of 
Lloyd's  in  the  city  of  London ;  and  the  said  collectors  and  secre- 
tary respectively  shall  cause  the  said  list  to  be  afRxed  in  a  con- 
spicuous place  in  the  custom  houses  in  the  said  ports  and  at 
Lloyd's    aforesaid   respectively:    Provided  always,  that  all  the  All  provisions 
provisions   contained  in  this   act  having    reference  to  the  said  in  this  act 
receivers,  whether  as  to  their  style,  ofKce,  powers,  duties,  remu-  respecting 
Deration,  or  otherwise,  or  as  to  the  posting  of  their  names,  shall  beTpDHcable 
in  all  respects  be  applicable  to  those  persons  who  shall  at  the  to  the  present 
time  of  the  passing  of  this  act  have  been  appointed  agents  to  the  agents  ap. 
said  receiver  general  of  droits  of  admiralty,  in  as  full  and  ample  pointed  by  the 
a  manner  as  if  the  said  agents  had  been  appointed  receivers  under  receiver  general, 
this  act ;  and  all  appointments  in  writing  of  agents  or  receivers  of^a^entT*"*" 
by  the  receiver  general  of  droits  of  admiralty,  heretofore  or  which  exempt  from 
may  be  hereafter  made,  are  hereby  declared  to  be  exempt  from  stamp  duty, 
stamp  duty. 
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Ijordsof 
maoon,  &c. 
claiming  a 
right  to  wreck 
to  give  notice 
to  a  receiver. 


All  persons 
finding  wreck, 
&c.  to  report 
and  deliver  it 
forthwith  to  a 
receiver  or 
officer  of  the 
castoms. 


4.  And  be  it  enacted,  That  every  lord  or  lady  of  any  manor, 
or  patentee  or  grantee  of  the  crown,  or  other  person  or  body 
corporate  who  may  be  entitled  to  or  claim  to  be  entitled  to  wreck 
of  the  sea,  or  to  any  goods  found  jetsam,  flotsam,  lagan,  or  dere- 
lict, shall  deliver,  or  send  by  the  general  post  or  otherwise,  a 
notice  in  writing,  setting  forth  sucn  claim,  to  such  one  of  the 
receivers  respectively  whose  residence  shall  be  within  or  nearest 
to  the  said  manor  or  other  district  in  which  such  claim  is  made ; 
and  that  no  such  lord  or  lady  of  any  manor  aforesaid,  patentee  or 
grantee  of  the  crown,  nor  any  other  person  or  body  corporate, 
shall  be  considered  as  possessing  such  title,  or  be  able  to  enforce 
the  same  at  law  or  in  equity,  until  such  notice  shall  have  been  so 
given  as  aforesaid :  Provided  always,  that  where  two  or  more 
notices  shall  be  given  claiming  the  same  rights  the  party  who 
shall  adduce  to  the  receiver  evidence  of  his  bavins  enjoyed  such 
rights,  or  if  both  parties  shall  adduce  evidence  thereof,  then  the 
party  who  shall  appear  to  the  receiver  to  have  been  last  in  the 
enjoyment  of  such  rights,  shall  be  considered  as  the  party  entitled, 
until  such  conflicting  claims  shall  have  been  finally  determined  at 
law  or  in  equity  ;  and  unless  such  evidence  shall  be  adduced  by 
one  of  the  said  parties,  such  receivers,  being  in  possession  of  such 
wreck  of  the  sea,  or  goods  jetsam,  flotsam,  laffan,  or  derelict, 
shall  not  deliver  the  same,  except  to  the  original  owner  thereof, 
until  such  conflicting  claims  shall  have  been  determined  as 
aforesaid. 

5.  And  be  it  enacted.  That  all  persons  whomsoever  who  shall 
find,  take  up,  or  be  in  possession  of  any  wreck  of  the  sea,  or  any 
goods  jetsam,  flotsam,  lagan,  or  derelict,  or  any  boat,  vessel, 
apparel,  anchor,  cable,  tackle,  stores,  or  materials,  or  any  goods, 
merchandize,  or  other  article  whatsoever,  which  shall  have  been 
found  floating  or  sunk  at  sea,  or  elsewhere  in  any  tidal  water, 
or  cast,  thrown,  or  stranded  upon  the  shore,  and  whether  the 
same  be  found  above  or  below  high-water  mark,  and  whether 
wholly  on  land  or  wholly  in  the  water,  or  partly  on  land  and 
partly  in  the  water,  or  shall  find  or  take  possession  of  any  droil» 
of  admiralty  of  any  description,  whether  such  person  shall  claim 
to  be  entitled  to  such  article  or  droit  or  not,  shall  forthwith  send 
to  the  receiver  or  to  the  collector  or  comptroller  of  customs  at 
the  port  or  place  nearest  to  which  such  articles  or  droits  have 
been  found  a  report  in  writing  of  all  such  articles  or  droits  so 
found,  containing  an  accurate  and  particular  description  of  the 
marks  (if  any)  tnereon,  and  of  the  time  and  situation  when  and 
where  the  same  were  found,  and  shall  also  forthwith  place  such 
articles  or  droits  at  the  disposal  of  the  said  receiver  or  officer  of 
the  customs;  and  every  officer  of  the  customs  receiving  such 
report  shall  forthwith  transmit  the  same  to  the  nearest  receiver ; 
and  every  person  who  shall  keep  possession  of  or  retain,  or  con- 
ceal or  secrete,  any  such  wreck  of  the  sea,  jetsam,  flotsam,  lagan, 
derelict,  boat,  vessel,  apparel,  anchor,  cable,  tackle,  stores,  mate- 
rials, goods,  merchandize,  or  other  article  as  aforesaid,  or  shall 
deface,   take  out,   or  obliterate    any  name,  mark,  or  number 
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thereon,  or  alter  the  same  in  any  manner,  or  shall  keep  pos- 
session ot  or  retain,  or  conceal  or  dispose  of  any  droit  of  aami- 
ral^,  or  shall  not  forthwith  report  and  place  at  the  disposal  of 
such  receiver  or  officer  of  the  customs  any  such  article  or  droit 
in  the  manner  aforesaid,  shall  forfeit  all  claim  to  salvage,  and 
shall  on  conviction  forfeit  any  sum  not  exceeding  one  hundred 
pounds,  and  also  forfeit  and  pay  double  the  value  of  the  articles 
to  the  owner  thereof,  if  claimed,  or  to  her  Majesty,  if  the  same 
become  or  be  a  droit  of  admiralty  ;  which  double  value  may  be 
recovered  in  the  same  manner  as  a  penalty  under  this  act. 

6.  And  be  it  enacted.  That  it  shall  be  lawful  for  any  receiver  Reoeivera  and 
or  officer  of  the  customs  upon  warrant  obtained  by  application  to  o6Soen  of 
any  magistrate  or  justice  of  the  peace,  who  is  hereby  empowered  customs  may  by 
to  ffrant  the  same,  to  search  for,  seiae,  and  detain  any  such  article  '"JJJJJ*"^  ^*" 
or  droit  as  shall  not  have  been  reported  or  dealt  with  in  the  man-  fepo^^^or 
ner  berein-before  directed,  either  on  shore,  stranded,  or  afloat,  delivered,  who 
and  for  that  purpose  to  enter  any  house,  store,  or  building,  or  any  shall  be  entitled 
ship,  vessel,  or  boat ;  and  every  officer  of  the  customs  so  seizing  ^^  Mlvage. 
as  aforesaid  shall  forthwith  send  to  the  nearest  receiver  a  report 
in  writing  of  the  articles  or  droits  so  seized,  and  describing  the 
marks  (if  any)  thereon;    and  every  receiver  or  officer  of  the 
customs  so  seizins  as  aforesaid  shall  be  entitled  to  salvage  for  the 
said  articles  or  droits ;  and  if  any  such  seizure  shall  have  been  informer 
made  in  consequence  of  any  information  given  to  any  such  receiver  entitled  to 
or  officer  of  the  customs,  the  person  who  shall  give  such  inforroa-  »och  reward  as 
tion  shall  be  entitled  to  receive  such  reward  out  of  the  salvage  as  "T^h^Yi  ^*°*"? 
the  receiver  general  of  droits  of  admiralty  shall  think  fit  to  allow  ;  *  ^   ^  ^^* 
Provided  always,  that  it  shall  be  lawful  for  any  receiver,  as  oAen 
as  the  case  may  arise  when  articles  or  droits  of  admiralty  found 
within  the  junsdiction  of  the  high  court  of  admiralty  shall  be 
carried  away  out  of  such  jurisdiction,  either  within  the  limits  of 
the  cinque  ports  or  elsewhere,  to  seize  and  carry  away  the  same, 
and  place  them  in  some  warehouse  or  other  place  of  security,  to 
he  dealt  with  in  the  same  manner  as  is  hereby  directed  and  pro- 
i^vided  in  the  case  of  articles  which  shall  have  been  so  reported  as 
aforesaid. 

7.  And  be  it  enacted.  That  every  receiver  to  whom  any  such  j^gceivera  to 
report  shall  be  sent,  or  by  whom  any  such  seizure  shall  be  made  ,end  to  principal 
as  aforesaid,  shall  within  forty-eight  hours  send  to  the  principal  officers  of 
officer  of  the  customs  at  the  nearest  port  a  report  in  writing  con-  customs  at 
taining  an  accurate  description  of  the  articles  so  reported  or  seized,  o®""^**  ?^I^ 
and  the  said  receiver  shall  also  forward  a  report  of  the  articles  so  J^Joric^  o?*^**^* 
reported  to  or  seized  by  him  to  the  secretary  of  the  committee  of  seiMd,  when 
Lloyd's  aforesaid,  and  the  same  shall  be  placed  by  the  said  secre-  they  amount  to 
tary  in  some  conspicuous  situation  for  the  inspection  of  all  persons  20/.  in  value ;  a 
choosing  to  inspect  and  examine  the  same  ;  and  if  the  saia  secre-  ^^^^^^  to  be 
tary  sh^l  neglect  or  refuse  so  to  place  such  report  or  copy,  or  any  p^^a  ^t 
other  report  or  copy  by  this  act  so  directed  to  be  placed,  he  shall  Lloyd's, 
for  every  such  neglect  or  refusal  forfeit  and  pay  the  sum  of  five 
pounds ;  and  the  receiver  shall  for  every  such  report  so  forwarded 
to  the  said  secretary  be  entitled  to  receive  of  and  from  the  owner 
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of  the  articles  in  respect  of  which  such  report  shall  have  been 
made,  if  the  same  be  claimed,  or  out  of  the  produce  of  the  sale 
thereof,  if  the  same  be  not  claimed,  the  sum  of  ten  shillings: 
Provided  always,  that  no  report  shall  be  forwarded  by  a  receiver 
to  the  said  secretary  until  the  articles  for  and  in  respect  of  which 
a  report  is  requirea  shall  amount  in  value  to  the  sum  of  twenty 
pounds  at  the  least. 

8.  And  be  it  enacted,  That  as  of\en  as  it  shall  hapnen  that  any 
lord  or  lady  of  any  manor,  or  patentee  or  grantee  of  the  crown,  or 
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lords  of  manors,  other  person  or  body  corporate  entitled  to  or  claiming  to  be 
findin  of^ wreck  ^^^^^^^^^  ^^  wreck  of  the  sea,  or  to  any  goods  found  jetsam,  flotsam, 
claimfd  by  ^^  lagan,  shall  have  given  notice  to  a  receiver  of  such  claioEi 
as  herein*before  directed,  and  that  subsequently  to  such  notice 
being  given  any  article  shall  be  reported  to  or  seized  by  the  same 
or  any  other  receiver  which  may  appear  to  such  receiver  to  have 
been  found  within  the  limits  of  the  manor  or  district  in  respect  of 
which  such  notice  of  claim  shall  have  been  given,  it  shall  be  lawful 
for  such  receiver  and  he  is  hereby  directed  and  required,  within 
twenty-four  hours  after  receiving  such  report  or  making  such 
seizure,  to  send  by  the  general  post  or  otherwise  to  the  said  lord 
or  lady  of  a  manor,  or  patentee  or  grantee  of  the  crown,  or  other 
person  or  body  corporate  having  made  such  claim  as  aforesaid,  or 
to  his,  her,  or  their  bailiff,  reeve,  or  other  officer,  a  notice  in 
writing  setting  forth  an  account  and  description  of  the  article  so 
reported  or  seized,  and  of  the  place  and  time  when  and  where  the 
same  was  found. 

9,  And  be  it  enacted.  That  if  the  rightful  owner  of  any  article 
which  has  been  so  reported  to  or  seized  by  any  receiver  as  herein- 
before directed  shall  make  out  his  claim  to  the  said  article,  to  the 
satisfaction  of  the  said  receiver,  within  the  period  of  twelve 
calendar  months  from  the  day  on  which  such  article  shall  have 
been  so  reported  to  or  seized  by  the  said  receiver,  such  article 
shall  be  restored  to  the  said  owner,  on  payment  of  the  duties  and 
necessary  charges  attending  the  care  or  removal  of  the  same,  ami 
a  reasonable  compensation  for  salvage  thereof,  and  also  on  pay-  ^ 
ment  to  the  said  receiver  of  a  sum  after  the  rale  of  five  per 
centum  on  the  value  of  the  article,  but  in  no  case,  whatever  may 
be  the  value  of  the  articles,  shall  such  per^centage  exceed  fifty 
pounds. 

10.  And  be  it  enacted,  That  when  any  such  article  as  aforesaid 
shall  have  been  in  the  custody  of  any  receiver  in  manner  aforesaid, 
and  shall  not  be  legally  claimed  by  the  owner  thereof  within  the 
aforesaid  space  of  twelve  calendar  months,  and  any  lord  or  lady 

lords  of  manors,  ^^  »  manor,  or  patentee  or  grantee  of  the  crown,  or  other  person 

&c..  may  make    or  body  corporate,  having  given  due  notice  of  his  or  her  claim  as 

good  th«ir  claim  herein-before  required,  or  his,  her,  or  their  bailiff,  reeve,  or  other 

month  foHowin     "^^^'*»  ^^^^^  within  the  space  of  thirty  days  after  the  expiration  of 

**°^'  the  said  term  of  twelve  calendar  months  make  it  appear  to  the  said 

receiver,  by  the  production  of  satisfactory  evidence,  that  such 

article  was  found  within  the  manor  or  district  in  respect  of  which 

such  claim  is  made,  it  shall  be  lawful  for  the  receiver  and  he  is 
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hereby  required  and  enjoined  to  deliver  up  such  article  to  the  said 
lord  or  lady  of  a  manor,  or  patentee  or  grantee  of  the  crown, 
or  other  person  or  body  corporate,  or  his,  her,  or  their  bailiff, 
reeve,  or  other  officer,  on  payment  of  the  duties,  and  all  charges 
and  expenses  attending  the  care  or  removal  of  the  said  article, 
together  with  a  reasonable  compensation  for  salvage,  and  also  on 
payment  to  the  said  receiver  of  a  sum  after  the  rate  of  five  per 
centum  on  the  value  of  the  article,  but  in  no  case,  whatever  may 
be  the  value  of  the  articles,  shall  such  per-centage  exceed  the  sum 
of  fifty  pounds:  Provided  always,  that  if  the  receiver  shall  deter- 
mine against  the  right  of  any  person  claiming  to  be  the  owner  of 
any  such  article  as  aforesaid,  or  against  the  evidence  produced  by 
any  lord  or  lady  of  a  manor,  or  patentee  or  grantee  of  the  crown, 
or  other  person  or  body  corporate,  as  to  the  finding  of  any  such 
article  as  aforesaid,  he  shall  be  bound,  at  the  request  of  the  party 
against  whom  he  shall  have  determined  respectively,  to  signify 
such  determination  in  writing,  with  the  date  thereof  and  the 
reasons  for  the  same, 

11.  And  be  it  enacted.  That  when  no  claim  to  any  article  in  Wreck,  &&,  not 
the  custodv  of  any  receiver  or  officer  of  customs  as  aforesaid  shall  claimed  either 
be  established,  either  by  the  owner  thereof,  or  by  any  lord  or  lady  ^^  ?^?®J  °' 
of  a  manor,  or  patentee  or  grantee  of  the  crown,  or  other  such  ^^^^^^^  ^^  J^  ^^^j 
person    or   body   corporate   as   aforesaid,    within    the  said  re-  as  droits  of 
spective  periods  as  aforesaid,  then  the  said  article  shall  be  deemed  admiralty. 
and  taken  to  be  droits  of  admiralty,  and  shall  be  sold  by  the  said 
receiver,  without  any  legal  process  whatsoever,  and  the  net  pro- 
ceeds thereof,  af\:er  the  payment  of  salvage,  when  the  same  shall 
be  payable,  and  of  the  other  charges,  shall  be  forthwith  transmitted 
by  him  to  the  said  receiver  general :   Provided  always,  that  when  Goods  deemed 
any  article  in  the  custody  of  any  receiver  or  officer  of  customs  as  perishable  or  of 
aforesaid  shall  be  of  so  perishable  a  nature,  or  so  much  injured  or  small  value  may 
damaged,  that  the  same  cannot,  in  his  opinion,  be  kept,  or  if  the  ^  *°'^  imme- 
vahie  thereof  shall  not  be  sufficient  to  defray  the  charge  of  ware-  °**^*v' 
bonsing,  then  and  in  every  such  case  it  shall  be  lawful  for  the 
«ud  receiver  to  sell  the  same  before  the  expiration  of  the  periods 
herein-before  mentioned,  and  the  money  raised  by  such  sale,  after 
defraying  the  salvage  and  other  expenses  thereof,  shall  be  trans- 
mitted by  him  to  the  said  receiver  general,   and   remain  in  the 
bands  of  the  said  receiver  general,  to  abide  and  be  subject  and 
liable  to  the  claims  of  all  persons,  in  like  manner  as  the  article 
itself  would  remain  and  be  subject  and  liable  to  if  remaining  unsold  : 
Provided  also,  that  it  shall  be  lawful  for  any  receiver,  and  he  is 
hereby  authorized,  if  he  in  his  discretion  think  fit,  i^ien  he  shall 
ha^e  in  his  custody  any  article  which  shall  not  appear  to  him  to 
be  of  greater  value  than  five  pounds,  to  sell  the  same  before  the 
expiration  of  the  said  periods,  and  forthwith  pay  salvage  to  the 
party  claiming  the  same,  and  to  transmit  the  remainder  of  the  pro- 
ceeds of  such  sale  in  the  manner  herein-before  provided  ;  but  in 
tverj  such  last- mentioned  case  the  salvor  shall  not  be  entitled  to 
more  than  one  third  of  the  net  produce  of  such  sale. 

li.  And  be  it  enacted,  That  no  vice  admiral  or  deputy  vice  Vice  admirals 
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admiral  of  any  county,  or  any  agent  of  the  same,  shall  as  such 
henceforth  receive,  take,  seize  or  in  any  manner  interfere  with  any 
wreck  of  the  sea,  or  any  other  of  the  goods  or  articles  herein- before 
mentioned. 

13.  And  be  it  enacted,  That  as  often  as  it  shall  happen,  upon 
the  sale  of  articles  as  herein-before  directed,  th^t  after  the  pay- 
ment of  duties  and  other  necessary  expenses  there  shall  not  be 
left  a  sum  sufficient  to  defray  the  salvage,  it  shall  be  lawful  for 
the  receiver,  or,  if  the  same  shall  happen  within  the  jurisdiction 
of  the  lord  warden  of  the  cinque  ports,  the  deputy  seijeant  or 
other  officer  of  the  said  lord  warden  in  whose  respective  custody 
the  articles  shall  have  been,  to  send  a  report,  stating  the  circum- 
stances, the  said  receiver  to  the  said  receiver  general,  and  the  said 
deputy  Serjeant  or  other  officer  to  the  said  lord  warden,  as  tbe 
case  may  be ;  and  the  commissioners  of  her  Majesty's  treasury, 
on  receiving  an  application  thereupon  from  the  said  receiver  general 
or  from  the  said  lord  warden,  as  the  case  may  be,  may  and  they 
are  hereby  authorized  to  allow  such  sum  to  be  paid  out  of  her 
Majesty's  exchequer  by  way  of  salvage  as  they  shall  deem  suffi- 
cient. 

14.  And  be  it  enacted.  That  when  any  ship  or  vessel  whatsoever 
shall  be  in  distress,  or  in  danger  of  being  stranded  or  run  on  shore, 
or  shall  be  stranded  or  run  on  shore,  every  receiver,  as  well  as 
all  justices  of  the  peace,  and  also  all  mayors,  bailiffs,  and  other 
officers  of  corporations  and  port  towns,  and  all  constables,  head- 
boroughs,  tythingmen,  and  officers  of  the  customs  and  excise^ 
shall  summon  and  call  together  as  many  men  as  shall  be  thought 
necessary  to  the  assistance  and  preservation  of  such  ship  or  vessel 
and  its  cargo,  or  for  the  saving  human  life,  and  if  there  shall  be 
any  ship  or  vessel  belonging  to  any  of  her  Majesty's  subjects,  or 
any  waggons,  carts,  and  horses,  near  the  place  where  such  ship  or 
vessel  is  in  distress  or  danger  as  aforesaid,  the  said  receiver  and 
other  officers  herein-before  mentioned,  or  any  of  them,  are  hereby 
required  and  empowered  to  demand  of  the  superior  officer  of  such 
ship  or  vessel  assistance  by  boats^  or  such  hands  as  can  be  conve- 
niently spared,  and  to  demand  the  use  of  any  waggons,  carts,  and 
horses  of  the  owner  or  person  having  the  charge  thereof,  for  the 
service  and  preservation  of  the  said  ship  or  vessel  in  distress  as 
aforesaid,  and  her  cargo,  or  for  the  saving  human  life ;  and  every 
such  superior  officer,  owner,  or  person  refusing  or  neglecting  to 
comply  immediately  with  such  demand  shall  for  every  such  refusal 
or  neglect  forfeit  and  pay  any  sum  not  exceeding  one  hundred 
pounds.        * 

15.  And  be  it  enacted.  That  for  the  prevention  of  confusion 
aiTiong  persons  assembled  to  save  any  ship  or  vessel  in  distress  as 
aforesaid,  or  any  of  the  goods  or  effects  belonging  thereto,  all 
persons  so  assembled  shall  conform,  in  the  first  place,  to  the  orders 
of  the  master  or  owner  or  officer  in  charge  of  the  said  ship  or 
vessel  in  distress,  and  in  the  next  place  to  those  of  the  receiver, 
and  for  want  of  their  presence  to  those  of  the  officers  herein-after 
mentioned,  in  the  following  subordination,  as  any  of  such  officers 
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shall  be  present ;  (that  is  to  say,)  first  the  officers  of  customs  or 
coast  guard,  then  those  of  the  excise,  then  of  the  sheriff  or  his 
deputy,  then  any  justice  of  the  peace,  then  any  mayor  or  chief 
magistrate  of  any  corporation,  then  any  coroner,  then  any  chief 
constable,  then  any  petty  constable  or  peace  ofHcer;  and  any 
person  whomsoever  acting  knowingly  or  wilfully  contrary  to  such 
orders  shall,  on  conviction  before  one  justice  of  the  peace,  forfeit 
and  pay  any  sum  not  exceeding  fifly  pounds. 

16.  And  be  it  enacted,  That  any  receiver,  or  in  his  absence  ExamiDatioD 
any  justice  of  the  peace,  shall  as  soon  as  conveniently  maybe  od  oath  of  ship's 
examine  upon  oath   (which   oath    they   are   hereby  respectively  J*"Jl?*'*'*'. 
empowered   to  administer)  any  person  belonging  to  any  ship  or  ^j^^  I^'t' 
vessel  which  may  be  or  may  have  been  in  distress,  or  others  who  copy  to  be  sent 
may  be  able  to  give  any  account  thereof,  or  of  the  cargo  or  stores  to  receiver  geiie- 
thereof,  as  to  the  name  or  description  of  the  said  ship  or  vessel,  ^* 
and  the  names  of  the  master,  commander,  or  chief  officer  and 
owners  thereof,  and  of  the  owner  of  the  said  cargo,  and  of  the 
ports  or  places  from  or  to  which  the  said  ship  or  vessel  was  bound 
and  the  occasion  of  the  said  ship's  distress,  and  of  the  services 
rendered,  and  as  to  any  other  matter  or  circumstance  relating  to 
the  said  ship  or  cargo,  or  any  of  the  stores  thereof,  as  the  said 
receiver  or  justice  may  think  fit  and  necessary  ;  and  the  said  re- 
ceiver or  justice  shall  take  the  said  examination  down  in  writing, 
and  shall  make  two  copies  of  the  same,  the  one  of  which  he  shidl 
send  to  the  said  receiver  general,  and  the  other  to  the  secretary 
of  the  committee  of  Lloyd's  aforesaid,  and  the  said  copy  shall  be 
placed  by  the  said  secretary  in  some  conspicuous  situation,  in  like 
manner  as  herein-before  directed  with  respect  to  other  reports  so 
to  be  made  to  the  said  secretary  as  aforesaid  ;  and  for  every  such  Receiver  eoti- 
examination  by  a  receiver  he  shall  be  entitled  to  receive  from  the  tied  to  K.  for 
owner  of  the  said  vessel  or  cargo,  or  out  of  the  produce  of  the  ^.^T  e«an"n»- 
sale  thereof,  the  sum  of  one  pound ;  and  it  shall  be  lawful  for  the    ^°' 
said  receiver  or  for  any  officer  of  the  customs,  at  the  request  in 
writing  of  the  said  receiver,  to  detain  such  vessel  or  cargo  until 
the  said  sum   be  paid:    Provided  always,   that   if  any  person  Persons  re- 
belonging  to  the  said  ship  or  vessel,  or  otherwise,  shall  refuse  to  fusiog  to  be  ex- 
be  so  examined  by  the  said  receiver  or  justice  as  aforesaid,  he  V^}^,  *®  ^'"'" 
shall  for  every  such  refusal  forfeit  and  pay  any  sum  not  exceeding 
fifVy  pounds. 

17.  And  be  it  enacted,  That  it  shall  be  lawful  for  the  receiver  Carriages allow- 
at  that  part  of  the  coast  where  any  ship  or  vessel  shall  be  stranded  ed  to  pass  over 
or  wrecked,  or  where  any  wreck  of  the  sea  or  goods  shall  be  *^®  lands  oear 
cast  on  shore,  and  also  for  the  owner  or  master  of  any  such  ship  Lj^^gJion  ©f 
or  vessel,  and  for  the  owners  of  any  such  goods  or  of  any  part  wreck,  &c. 
thereof,  and  for  any  officer  of  the  customs,  coast  guard,  or  excise 
aad  other  officer,  and  for  all  persons  whomsoever  employed  or 
acting  in  aid  of  or  in  the  assisting  of  any  such  receiver,  officer, 
master  or  owner  as  aforesaid,  in  the  saving  or  recovering  any  such 
ship  or  vessel,  or  the  cargo,  stores,  tackle  or  other  article  belonging 
to  the  same,  or  the  preserving  the  lives  of  the  crew  or  persons 
belonging  thereto,  or  of  any  wreck  as  aforesaid,  to  pass  and  repass 
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Compensation 
to  land  occu- 
piers to  be 
settled  in  the 
same  manner  as 
salvage. 


PeDaltjonland 
occopien  revis- 
ing to  allow 
carriages,  &c. 
to  pass  over 
their  lands. 


Reasonable 
salvage  to  be 
allowed  to  per- 
sons saving 
ships  or  goods. 


with  their  horses,  carts,  carriages  or  servants,  doing  as  little  dam* 
age  as  possible,  over  any  lands,  pier,  jetty,  wharf  or  landing  place 
near  to  the  part  of  the  sea  coast  where  such  vessel  shall  be  so 
wrecked  or  stranded,  or  on  which  such  wreck  shall  be  cast  with- 
out interruption  or  obstruction  by  the  owner  or  occupier  thereof, 
for  the  purpose  of  saving,  recovering  and  preserving  any  such 
ship  or  vessel,  or  goods  or  stores,  or  any  boat,  cables,  timbers, 
spars,  masts,  cordage,  or  other  tackle  or  article  belonging  to  any 
ship  or  vessel,  or  for  saving  or  otherwise  assisting  in  preserving 
the  lives  of  any  persons,  or  for  the  taking  possession  of  any 
wreck  or  goods  or  other  article  cast  on  shore,  or  found  on  shore, 
or  found  near  thereto,  provided  there  shall  be  no  road  by  which 
the  parties  may  pass  and  repass  with  as  much  convenience  and 
expedition  as  over  such  lands,  pier,  jetty,  wharf  or  landing  place, 
and  also  to  place  any  planks,  timber,  or  any  part  of  the  wreck,  or 
any  goods  or  stores  or  other  article  removed  or  saved  from  any 
such  ship  or  vessel,  or  any  other  wreck  or  goods  or  other  article 
as  aforesaid,  upon  any  such  land,  pier,  jetty,  wharf  or  landing 
place,  for  a  reasonable  time  until  they  can  be  removed  to  some 
warehouse  or  safe  place  of  deposit,  doing  as  little  damage  as 
possible,  and  making  compensation  to  the  occupier  of  such  land, 
pier,  jetty,  wharf  or  landing  place  for  any  damage  done  by  all  or 
any  the  means  aforesaid,  which  compensation  shall  be  a  charge 
upon  the  wreck,  goods  or  other  article  in  respect  whereof  the 
damage  may  be  done,  in  like  manner  as  salvage;  and  in  case 
the  parties  cahnot  agree  as  to  the  amount  thereof,  then  the  same 
shall  be  ascertained  and  settled  in  any  of  the  manners  and  within 
such  times  as  the  amount  of  salvage  is  herein  directed  to  be 
ascertained  and  settled. 

18.  And  be  it  enacted.  That  if  any  owner  or  occupier  of  any 
land  or  premises  over  which  any  person  is  authorized  by  this  act 
to  pass  and  repass  for  any  of  the  purposes  herein-before  men- 
tioned shall  interrupt,  impede  or  hinder  any  such  person  from 
passing  over  his  lana  or  premises,  with  or  without  horses,  carts, 
carriages  or  servants,  for  the  purposes  herein-before  mentioned 
or  any  of  them,  by  locking  his  gates,  or  refusing  upon  request  to 
open  the  same,  or  otherwise,  or  shall  obstruct  or  hinder  the 
placing  any  such  plank,  timber,  part  of  a  wreck,  goods,  stores, 
or  other  article  upon  his  land,  pier,- jetty,  wharf  or  landing  place, 
or  shall  prevent  their  remaining  there  for  a  reasonable  time  until 
tlie  same  can  be  removed  to  some  warehouse  or  safe  place  of 
public  deposit,  such  owner  or  occupier  shall  for  every  such 
offence  forfeit  and  pay  any  sum  not  exceeding  one  hundred 
pounds. 

19.  And  be  it  enacted.  That  every  person  (except  receivers 
under  this  act)  who  shall  act  or  be  employed  in  any  way  wbatso* 
ever  in  the  saving  or  preserving  of  any  ship  or  vessel  in  distress, 
or  of  any  ])art  of  the  cargo  thereof,  or  of  the  life  of  any  person 
on  board  the  same,  or  of  any  wreck  of  the  sea,  or  of  any  goods 
jetsam,  flotsam,  lagan  or  derelict,  or  of  any  anchors,  cables, 
tackle^  stores  or  materials  which  may  have  belonged  to  any  ship 
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or  vessel,  whether  the  said  ship  or  vessel  shall  have  been  in  die* 
tKSs  or  otherwise,  and  whether  such  person  shall  have  so  acted 
at  the  request  of  or  on  application  by  any  person  in  authority,  or 
by  the  roaster  or  owner  of  any  ship  or  vessel,  or  otherwise,  shall 
within  fourteen  days  after  the  service  so  performed,  or  within 
fourteen  days  after  the  owner  or  any  other  person  shall  have 
established  his  claim  to  any  such  article  as  aforesaid,  be  paid  a 
reasonable  reward  or  compensation  by  way  of  salvage  for  such 
service,  by  the  commander,  master,  or  other  superior  o£9cer, 
mariners,  or  owner  of  the  said  ship  or  vessel,  or  their  agent,  or 
by  the  merchant  whose  ship,  vessel  or  cargo  shall  be  so  saved  as 
aforesaid,  or  by  the  owner  of  the  other  articles  herein-before  men* 
tioned,  or  other  person  claiming  the  same ;  and  in  default  thereof 
the  said  ship  or  vessel,  or  any  part  of  the  cargo  remaining  on 
board  thereof,  so  saved  as  aforesaid,  shall  remain  in  the  custody 
of  the  High  Court  of  Admiralty,  and  the  said  goods  or  other 
article  (and  also,  until  warrant  issued  from  the  High  Court  of 
Admiralty,  the  said  ship,  vessel  or  cargo,)  shall  remain  in  the 
custody  of  the  receiver  or  officer  of  the  customs  until  the  person 
so  acting  or  employed  in  the  preservation  of  such  ship  or  vessel 
goods  or  other  article  as  aforesaid,  shall  have  been  reasonably 
compensated  for  his  said  assistance  and  trouble,  or  reasonable 
security  given  for  that  purpose  to  the  satisfaction  of  the  said 
receiver,  or  officer  of  the  customs,  or  High  Court  of  Admiralty  : 
Provided  always,  that  every  receiver  who  shall  act  or  be  employed  P^tiso. 
in  the  saving  or  preserving  of  any  ship  or  vessel  in  diltress  which 
shall  not  become  a  droit  of  admiralty  shall  be  entitled  to  receive 
from  the  owner  thereof  the  sum  of  two  pounds  for  the  first  day, 
and  the  further  sum  of  one  pound  for  every  subsequent  day  on 
which  he  shall  be  employed  in  the  said  service,  if  the  said  ship 
or  vessel,  together  with  the  cargo  thereof,  shall  be  of  or  above 
the  value  of  six  hundred  pounds,  and  the  said  receiver  shall  be 
entided  to  a  moiety  of  such  respective  sums  if  the  said  ship  and 
cargo  shall  be  under  the  value  of  six  hundred  pounds ;  and  tlie 
said  ship  or  vessel  shall  be  so  detained  as  aforesaid  until  such 
auDS  shall  have  been  paid  to  the  said  receiver. 

20.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  said  Receiver  gene- 
receiver  general  to  make  rules,  and  vary  and  alter  the  same,  from  '^j  "*y  ™*^^® 
time  to  time,  as  he  may  think  proper,  for  regulating  the  rate  of  [^j^  ^jJISJ"! 
salvage  to  be  paid  by  the  receivers  when  any  ship,  vessel,  boat,  ceruu^caies.  ^ 
apparel,  anchor,  cable,  tackle,  stores,  materials,  goods,  merchan- 
dise or  other  article  whatsoever  shall  not  be  proved  to  belong  to 
any  owner  or  other  person,  and  shall  be  sold  as  droits  of  admi- 
nJty  in  manner  herein-before  directed. 

ftl.  And  be  it  enacted.  That  if  any  person  shall  have  rendered  If  owners  snd 
any  service  (except  ordinary  pilotage)  in  the  saving  or  preserving  salvors  disagree 
of  any  ship  or  vessel  in  distress,  or  of  the  cargo  thereof,  or  of  respecting  sal- 
tbe  Kfe  of  any  person  on  board  the  same,  or  of  any  wreck  of  the  J?^'  oT  asper- 
ses, goods  or  other  article  herein-before  mentioned,  which  shall  gon  nominated 
not  become  droits  of  admiralty,  and  the  said  person,  and  the  by  them,  may 
master  or  owner  of  such  ship  or  vessel,  or  his  agent,  or  the  owner  determine  the 

same. 
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of  such  article,  or  his  agent,  cannot  agree  upon  the  amount  of 
salvage  or  compensation  to  be  paid  in  respect  of  such  servicei 
then  such  person  shall  deliver  to  such  master,  owner  or  agent  a 
statement  in  writing,  without  prejudice  to  either  party,  of  the 
amount  of  salvage  or  compensation  claimed  for  such  services, 
and  (unless  such  salvage  shall  have  been  already  paid  by  any  re* 
ceiver  under  the  powers  herein-before  contained,  or  the  claim 
thereto  shall  exceed  the  sum  of  two  hundred  pounds,)  the  matter 
or  diflference  may  be  determined  by  any  two  justices  of  the  peace 
residing  at  or  near  to  the  place  where  such  service  has  been  ren« 
dered,  within  forty-eight  hours  after  such  difference  shall  be 
referred  to  them  for  their  determination  thereof,  and  if  they  can- 
not agree  respecting  the  same  then  it  shall  be  lawful  for  them  to 
nominate  any  third  person  conversant  in  maritime  affairs,  at  their 
option,  who  shall  ascertain  the  amount  of  salvage  to  be  paid 
within  forty-eight  hours  after  he  shall  be  so  nominated  as  afore- 
said ;  and  the  said  justices  and  such  third  person  so  nominated 
as  aforesaid  shall  have  full  power  and  authority,  whenever  they 
see  occasion,  to  examine  the  parties  or  their  witnesses  upon  oath, 
which  oath  they  or  any  one  of  them  are  and  is  hereby  authorized 
to  administer ;  and  it  shall  be  lawful  for  the  person  so  to  be  nomi- 
nated by  the  said  justices,  who  shall  decide  on  the  amount  of  sal- 
vage to  be  paid  as  aforesaid,  to  demand  and  receive  of  and  from 
the  owner  of  the  ship  or  vessel  aforesaid,  or  of  the  article  so 
saved  as  aforesaid,  or  of  the  salvors  or  their  respective  agents,  a 
sum  of  moil%y  not  exceeding  two  pounds  two  shillings  ;  and  such 
owner,  or  his  agent,  or  such  salvors,  at  the  discretion  of  the  said 
justices  or  person  appointed  by  them  as  aforesaid,  are  hereby  re- 
quired to  pay  the  same  to  the  person  so  nominated  as  aforesaid 
immediately  after  he  shall  have  made  his  award  or  decision,  and 
such  sum  of  two  pounds  two  shillings,  and  such  amount  of  sal- 
vage, may  be  recovered  as  any  penalty  imposed  by  this  act :  Pro- 
vided always f  that  when  the  salvage  claim  shall  exceed  the  sum 
of  two  hundred  pounds,  then  and  in  every  such  case  the  said 
matter  or  difference  shall,  in  the  event  of  no  such  agreement 
being  made  as  aforesaid,  either  by  reference  to  arbitration  or 
otherwise,  be  determined  exclusively  by  the  High  Court  of  Ad- 
miralty. 
AdroiraUy  may  22.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  Commis- 
a|)point  Salvage  gjoners  of  Admiralty  to  nominate  and  appoint,  in  such  ports  or 
to^determbe**^*  towns  and  for  such  districts  as  in  their  discretion  they  may  think 
diflferences  ^t,  three  or  more  proper  persons  for  each  port,  town  or  district 

where  they         respectively,  to  be  called  Commissioners,  of  Salvage,  who,  or  any 
think  fit,  and      three  or  more  of  them,  shall  have  power  to  adjust  and  determine 
fan^  &c?  ^^^'  *°y  difference  respecting  salvage,  in  the  same  manner  and  in  such 
^'     *  cases  as  the  justices  herein-before  in  that  respect  mentioned,  and 

also  to  nominate  and  appoint  a  proper  person  to  act  as  secretary 
or  registrar  to  the  said  commissioners,  and  which  secretary  or 
registrar  shall  enter  in  a  book  kept  for  that  purpose  all  the  pro- 
ceedings of  such  commissioners,  and  also  a  copy  of  the  awards 
which  they  shall  have  from  time  to  time  made ;  and  the  said 
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Commissioners  of  Salvage,  or  any  three  or  more  of  them,  shall  CommiiiioDen 
have  the  power  of  examining  on  oath,  and  all  other  the  same  •mpowered  to 
power  and  authorities  as  are  herein-hefore  given  to  the  said  jus-  "J?**"*  **" 
dees,  and  to  the  person  to  he  bv  them  nominated  as  aforesaid ; 
and  such  Commissioners  of  Salvage,  or  any  three  or  more  o£ 
them,   who  shall   decide  in  any  such   case    as  aforesaid,  and 
their  secretary  or  registrar,  may  and  they  are  hereby  autho- 
rised to  demand  of  and  from  the  owner  of  any  ship  or  vessel  or 
of  any  article  against  whom  any  person  may  make  any  claim  or 
demand  for  service  rendered  on  preserving  the  same,  and  such 
owner  or  salvors  is  and  are  hereby  required  to  pay  such  fee  or 
reward  for  deciding  on  every  such  claim  as  shall  be  regulated  and 
appointed  in  that  behalf  by  the  Commissioners  of  the  Treasury ; 
and  the  said  Commissioners  of  Salvage,  or  any  three  or  more  of 
them,  shall  have  the  power  to  commit  for  contempt. 

2S,  And  be  it  enacted,  That  in  case  any  person  so  claiming  to  Parties  dis- 
be  entitled  to  salvage  or  compensation  for  services  rendered  as  latitSod  may 
aforesaid,  or  the  person  against  whom  such  claim  is  made,  or  his  ^P^l  ^^  ^Hi\ 
agent,  shall  be  dissatisfied  with  such  award  and  decision  of  the  St^'^and  wods 
said  justices  or  person  so  to  be  nominated  by  them  as  aforesaid,  i^ ti^'^oredto 
or  of  the  said  Commissioners  of  Salvage,  it  shall  be  lawful  for  ownenon  giving 
either  of  them  respectively,  within  ten  days  afler  such  award  shall  bail, 
have  been  made,  but  not  afterwards,  to  notify  to  such  justices,  or 
to  the  said  Commissioners  of  Salvage,  as  me  case  may  be,  his 
desire  of  obtaining  the  judgment  of  tne  High  Court  of  Admiraltv 
respecting  the  said  salvage  or  compensation,  and  thereupon  such 
person  shall  forthwith  proceed  by  taking  out  a  monition  within 
thirty  days  from  the  date  of  such  award ;  but  in  such  case  the  re- 
ceiver or  officer  of  the  customs  in  whose  custodv  such  ship,  vessel, 
eoods,  or  other  article  in  respect  of  which  such  claim  of  salvage 
has  been  made  shall  have  been  detained  as  aforesaid  is  hereby 
reouired  and  empowered  to  release  such  ship  or  vessel,  and  to 
deliver  to  the  owner  or  proprietor,  or  his  agent,  such  goods  or 
other  article,  Ujpon  the  said  owner  or  proprietor  or  his  agent  givine 
good  and  sufficient  bail  in  double  the  amount  of  the  sum  awarded 
for  salvage  or  compensation,  or  if  no  sum  shall  have  been  so 
awarded,  then  to  such  amount  as  the  said  receiver  shall  deem 
sufficient,  and  which  bail  the  said  receiver  is  hereby  authorized  to 
take  and  certify  according  to  the  form  contained  in  the  schedule  (A) 
hereunto  annexed,  and  transmit  the  same  without  delay  to  the  said 
receiver  general,  together  with  a  true  certificate  in  writing  of  the 
gross  value  of  the  article  respecting  which  salvage  shall  be  claimed, 
and  also  a  copy  of  such  proceedings  and   award,  on  unstamped 
paper,  certified  under  the  hand  of  the  said  receiver  taking  such 
iMul  as  aforesaid,  and  the  same  shall  be  admitted  by  the  said  Court 
of  Admiralty  as  evidence  in  the  cause ;  and  the  said  receiver  shall 
for  every  such  certificate  be  entitled  to  receive  from  the  owner  of 
soch  ship  or  vessel,  goods  or  other  article,  or  his  agents,  or  from 
the  proceeds  of  the  sale  thereof,  the  sum  of  one  pound  one  shilling.  Receiver,  when 
24.  Provided  always,  and  it  is  hereby  enacted.  That  after  any  award  by  Com- 
such  award  has  been  made,  either  by  the  said  justices  or  person  mi»iooe«  of 
nominated  by  them,  or  by  the  said  Commissioners  of  Salvage  as  ^"^•K^  !»• 
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aforesaid,  and  the  owner  of  such  ship  or  vessel,  goods  or  other 
«"JJ*J"?'**^  *®  article,  in  respect  of  which  such  award  of  salvage  is  made,  or  hia 
Mods  £c*'m  ^8^^^^  *^*^'  refuse  or  neglect  either  to  pay  the  same,  or  to  give 
case  of  refusal  notice  of  such  appeal,  or  to  take  out  such  monition  as  aforesaid, 
of  owner  to  it  shall  be  lawful  for  the  receiver,  at  or  nearest  to  the  place  where 
comply  with  such  award  has  been  made,  and  he  is  hereby  required*  within 
terms  of  award,  twenty  days  after  the  making  of  the  said  award,  and  on  production 
apwaL*^  ^^  ^  ^^  *^®  same,  to  sell  the  property  contained  in  such  ship  or  vesaeU 
*  or  the  said  goods  or  other  articles,  as  the  case  may  be,  or  such  and 

so  many  of  the  same  as  in  his  opinion  will  be  sufficient  to  defray 
the  salvaae,  and  the  costs  and  charges  relating  thereto,  paying  the 
surplus,  if  any,  to  the  owner  or  owners  thereof:  provided  also, 
that  in  all  cases  which  shall  be  decided  by  any  justices  of  the 
peace,  or  their  nominee,  or  by  the  said  Commissioners  of  Salvage, 
the  High  Court  of  Admiralty  shall  only  have  jurisdiction  as  a  court 
of  appeal,  in  accordance  with  the  provisions  of  this  act,  or  for  the 
purpose  of  enforcing  payment  of  the  sum  awarded. 
ConmissioDen        25.  And  be  it  enacted.  That  whenever  any  sum  to  be  paid  for 
or  Jasticet  to       jmy  g^ch  services  as  aforesaid,  either  voluntarily  or  in  consequence 
Svaw  to  be^°^  of  any  agreement,  or  of  any  arbitration,  or  of  any  award  made 
paid  for  di8«        ^7  ^^V  ^^^^  justices  or  by  the  said  Commissioners  of  Salvage  aa 
tribatioD  aforesaid,  or,  within  the  jurisdiction  of  the  cinque  ports,  by  any 

between  two  or  commissioners,  shall  be  distributable  between  two  or  more  persons, 
more  pesons.  g^^ij  gu,„  ^\^^\\  |,g  p^jd  to  such  person  as  shall  be  appointed  by 
the  justices  or  commissioners  in  and  by  their  award,  or  by  the 
arbitrator  making  any  award,  or  under  any  agreement  which  may 
have  been  made,  or  in  default  of  any  such  appointment,  then  to 
the  master  or  owner  of  the  boat,  ship,  or  vessel  having  rendered 
the  services,  or  his  agent,  or  to  some  person  nominated  in  writing 
by  or  on  behalf  of  the  majority  of  the  persons  among  whom  such 
Duties  of  sum  is  distributable ;  and  every  person  to  whom  any  such  sum 

distributor.         shall  be  paid  shall,  within  three  days  after  the  same  shall  have 
been  paid,  or  as  soon  after  as  may  be,  proceed  to  make  allotment 
thereof  among  the  several  persons  interested  in  the  distribution 
thereof^  and  to  give  notice  in  the  form  contained  in  the  schedule 
(B.)  to  this  act  annexed  to  each  person  of  the  whole  sum  so  paid. 
In  case  of  delay  and  of  the  share  thereof  allotted  to  him  ;  and  within  thirty  days 
or  injustice,         after  the  sum  shall  have  been  so  paid,  or  within  twenty-eight  days 
**rt^**to      1     *^^®'  ""^^  notice  shall  have  been  given,  and  not  afterwards,  it  shall 
to  iurtices^or*  ^    ^  lawful  for  any  person  claiming  a  share  of  the  said  sum  who 
commissioners,     shall  think  himself  aggrieved,  either  by  no  allotment  having  been 
or  to  High  Court  made,  or  by  no  notice  thereof  having  been  given  to  him  within  ten 
of  Admiralty,      ^[ayg  after  the  sum  shall  have  been  so  paid,  or  by  the  insufficiency 
of  the  share  allotted  to  him,  or  otherwise,  to  apply,  if  the  share  so 
allotted,  or  if  no  share  shall  be  so  allotted,  then  if  the  share  claimed 
by  him  shall  be  under  twenty  pounds,  to  the  justices  or  commis- 
sioners who  may  have  determined  such  salvage  case,  or  within 
whose  jurisdiction  such  salvage  case  may  have  occurred,  who  shall 
have  full  power  to  adjudge  the  due  distribution  of  the  sum  so  paid 
as  aforesaid,  and  the  shares  of  the  different  parties  entitled  thereto, 
which  shares  may  then  be  recovered  from  the  person  to  whom 
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inch  sum  shall  have  been  so  paid,  in  like  manner  as  is  herebt 
provided  for  the  recovery  of  any  penalty  under  this  act ;  and  if 
the  share  which  shall  be  so  allotted,  or,  if  no  share  has  been  allotted, 
which  shall  be  so  claimed  by  the  person  so  thinking  himself  ag- 
grieved as  aforesaid,  shall  amount  to  twenty  pounds,  then  it  shall 
be  lawful  for  such  person,  within  the  said  term  of  thirty  days  or 
the  said  term  of  twenty-eight  days  (but  not  afterwards),  to  apply 
to  the  judge  of  the  High  Court  of  Admiralty,  or  his  surrogate,  for  a 
monition  against  the  person  to  whom  the  said  sum  has  been  so 
paid  as  aforesaid,  to  bring  the  said  sum  or  any  part  thereof  which 
shall  appear  not  to  have  been  duly  distributed  into  the  registry  of 
the  said  court,  and  appear,  and  abide  the  judgment  of  the  said 
court  concerning  the  distribution  thereof;  and  the  judge  of  the  said 
court,  or  his  surrogate,  shall,  on  due  cause  shown,  issue  such 
monition,  and  the  said  court  shall  have  jurisdiction  to  enforce  the 
same,  and  to  adjudge  the  due  distribution  of  such  sum  accordingly  ; 
and  in  the  case  of  an  award  the  person  by  whom  such  award  shall 
have  been  made  shall,  upon  monition,  send  in  without  delay  to  the 
said  court  a  copy  of  the  proceedings  before  him,  and  of  the  award, 
on  unstamped  paper,  witnessed  under  his  hand,  and  the  same  shall 
be  admitted  by  the  court  as  evidence  in  the  cause ;  and  the  amount 
so  awarded,  or  such  part  as  shall  appear  not  to  have  been  duly 
distributed,  shall  be  paid  to  the  parties  suing  out  such  monition, 
or  distributed  according  to  the  judgment  of  the  said  court. 

26.  And  be  it  enacted.  That  whenever  it  shall  appear  that  any  A/tor  snia 
sum  which  has  been  awarded  or  voluntarily  agreed  to  be  paid  for  ^'J^'dcd  for 
salvage  services  shall  have  been  duly  paid  by  the  master  or  owner  JJall^Ie'b^ 
of  any  ship,  vessel,  or  goods  to  which  such  service  shall  have  been  paid,  penoos 
80  rendered,  or  his  agent,  to  the  appointee  of  the  justices  or  com-  ^liog  ag- 
missioners  or  of  the  arbitrator  making  any  award,  or  under  any  grieved  by 
agreement,    or  in  default  of  such  appointment  to  the  master  or  iharf  *^redud^ 
owner  of  the  boat,  ship,  or  vessel  having  rendered  such  services,  fronTenfordng 
or  to  the  person  nominated  as  aforesaid,  as  the  case  may  be,  then  claim  against 
and  in  every  such  case  any  person  claiming  any  share  in  such  sum  ship,  Uc.  to 
who  may  think  himself  aggrieved  by  the  insufficiency  of  the  share  ^^^^^  ^^ 
allotted  to  him,  or  otherwise  shall  be  precluded  from  enforcing  ^^^  rendered, 
such  claim  against  the  ship,  vessel,  or  goods  to  which  such  services 

rfudl  have  been  rendered,  or  the  owner  thereof:  Provided  always, 
that  any  party  who  shall  claim  to  be  entitled  to  any  sum  which 
shall  remain  undistributed  in  the  hands  of  any  person  to  whom  the 
same  may  have  been  paid  may,  within  twelve  months  afler  such 
payment,  have  the  same  remedies  for  the  recovery  of  such  sum 
from  the  person  to  whom  the  same  shall  have  been  paid  as  are 
herein-before  provided  respecting  the  recovery  of  shares  in  any 
sum  paid  for  salvage  services  after  adjudication  of  the  distribution 
thereof. 

27.  And  be  it  enacted,  That  when  any  sum  shall  be  paid  for  Account  of  sums 
any  such  salvage  as  aforesaid,  either  voluntarily  or  in  consequence  receited  for 

of  any  award  having  been  made  in  manner  aforesaid,  or  secuiity  "nt'iS^wceirer 
given  for  the  payment  thereof,  and  it  shall  appear  that  any  ship  ^^^  i^y  i^jg,  ^  * 
or  vessel,  goods  or  other  article,  in  respect  of  the  saving  of  which  receiver  gtntral. 
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such  sum  shall  have  been  so  paid  or  such  security  given,  sh^l  be 
detained  in  the  custody  of  any  oflScer  of  the  customs  or  p^}"^ 
High  Court  of  Admiralty  (as  the  case  may  be)  as  aforesaid,  it  shall 
not  be  lawful  for  the  said  oflScer  or  the  said  court  to  permit  such 
ship  or  vessel  to  depart,  or  to  give  up  such  goods  or  other  article, 
until  the  production  of  a  writing  signed  by  the  persons  V'J'T^^ 
such  salvage  shall  be  payable,  or  some  or  one  of  them,  which  shall 
contain  a  description  of  such  ship  or  vessel,  or  goods  or  other 
article,  together  with  an  account  of  the  sums  that  ^*^®  J^*®??  ^ 
paid,  or  of  the  security  given  for  the  same ;  and  the  said  officer 
or  the  court  (as  the  case  may  be)  shall  send  a  copy  of  such  v?nUng 
to  the  nearest  receiver,  who  shall  transmit  the  same,  or  a  copy 
thereof,  to  the  said  receiver  general. 
Penons  cnttiDg        ^8.  And  be  it  enacted,  That  if  any  person  shall  wilfully  cut 
•w«j  orde&c.    away,  cast  adrift,  remove,  alter,  deface,  sink  or  destroy,  or  shall 
bg  buoy  ropcg    do  or  commit  any  act  with  intent  and  design  to  cut  away,  cast 
offSw  adrift,  remove,  alter,  deface,  sink  or  destioy,  or  in  any  other  way 

^'  injure  or  conceal  any  boat,  buoy,  buoy  rope  or  mark,  such  P^^*?JJ 

so  offendinff  shall,  on  being  convicted  of  any  such  offence,  be 
deemed  and  adjudged  to  be  guilty  of  felony,  and  shall  be  liable 
to  be  transported  for  any  term  not  exceeding  seven  years,  or  im- 
prisoned for  any  number  of  years  not  exceeding  three,  with  or 
without  hard  labour,  at  the  discretion  of  the  court  in  which  such 
conviction  shall  have  taken  place. 
Persons  fimudu-  29.  And  be  it  enacted,  That  if  any  person  shall  knowingly  or 

lently  parohu*    wilfully,  and  with  intent  to  defraud  the  true  owner  thereof,  or 
t°^lMr^'***^M«i  ^■^y  person  interested  therein,  purchase  or  receive  any  boat,  an- 
receivenof        cHor,  cable,  goods  or  merchandize  which  may  have  been  taken 
stolen  goods.      upt  weighed,  swept  for,  or  taken  possession  of,  if  the  provisions 
herein-before  contained  with   regard   to   such  articles  shall  not 
have  been  previously  complied  with,  such  person  shall  on  convic- 
tion thereof  be  deemed  guilty  of  receiving  stolen  goods,  knowing 
tlie  same  to  be  stolen,  and  shall  be  punished  accordingly. 
MasteTB  of  ships        30.  And  be  it  enacted,  That  in  case  the  master,  mate,  crew  or 
findtos  vMsels,    passenger  of  any  ship  or  vessel  shall  find  or  take  in  tow  or  on 
aocbors,  &c.  to   board  of  such  ship  or  vessel,  any  vessel,  boat,  anchor,  cable  or 
make  entry  in     j^„y  goods,  merchandize,  or  other  article,  or  shall  receive  any 
log  ^^"l^'j^^.    vessel,  boat,  anchor,  cable,  or  any  goods,  merchandize  or  other 
!!)!»?geiieTml,aDd  article   from   any  other   person  who  may  have  found  the  same, 
on  £eir  return    knowing  the  same  to  have  been  so   found,  the  master,  mate  or 
or  arrival  to  de-   other  person  having  the  command  of  such  ship  or  vessel  shall,  on 
Uvcr  thcarttcles  ^^^  return  or  arrival  of  such  vessel  to  any  port  in  the  united 
l^Jelven  kingdom,  place  the  said  article  at  the  disposal  of  the  receiver  in 

or  nearest  to  such  port  at  which  he  shall  first  arrive,  and  within 
twenty-four  hours  of  his  arrival,  with  a  report  in  writing  contain- 
ing an  accurate  description  of  the  said  articles,  and  the  marks,  if 
any,  thereon,  and  the  time  when,  and  the  bearings  and  distances 
Articles  to  be      and  other  minute  descriptions  of  the  place  where  the  same  were 
«f^«^  ^r*    ^^""^  °^  ^^^^^  ^"  ^^^"^^ '  *°^  ^^^^  receiver  is  hereby  required  to 
SSt'SiSod  to    transmit  such  report  to  the  secretary  of  the  committee  of  Lloyd's 
bo  sold.  aforesaid,  to  be  placed  by  him  for  inspection,  in  like  manner  as 
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berein*before  provided  with  respect  to  copies  of  other  reports ; 
and  if  the  said  article  shall  not  be  claimed  by  the  owner  tnereofi 
or  his  agent,  within  twelve  calendar  months  after  such  report  shall 
be  transmitted  to  the  said  secretary,  the  same  shall  be  sold  and 
disposed  of  by  the  said  receiver,  and  the  proceeds  of  such  sale 
remain  and  be  dealt  with  in  the  manner  herein-before  directed 
with  respect  to  other  unclaimed  articles ;  and  if  the  master  of 
such  ship  or  vessel,  or  such  other  person,  shall  not  report,  or 
place  at  the  disposal  of  the  said  receiver,  such  vessel,  boat,  anclior, 
cable,  goods,  merchandize,  or  other  article,  according  to  the  pro- 
visions of  this  act,  he  shall  for  every  such  offence  forfeit  all  claim 
to  salvage,  and  on  being  thereof  convicted  before  anv  justice  of 
the  peace  forfeit  and  pay  one  hundred  pounds,  and  shall  also  Peoalty  on  de- 
forfeit  and  pay  double  the  value  of  any  such  article  to  the  owner  ''Altera  100< 
thereof  if  claimed,  or  to  her  Majesty  if  the  same  become  droits 
of  admiralty,  which  double  value  may  be  recovered  in  the  same 
manner  as  a  penalty  under  this  act. 

31.  And  be  it  enacted.  That  everv  person  who  shall  convey,  PiloUand 
take,  or  tow  to  any  foreign  port  or  place  any  vessel,  boat,  anchor,  others  aelliDg 
chain,  cable,  or  other  article  which  may  have  been  so  found,  ▼^««J»»  •n-; 
weighed,  swept  for,  received,  or  taken  as  aforesaid,  and  there  sell  foreign  coun?riet 
or  otherwise  dispose  of  the  same,  shall  be  guilty  of  felony,  and  guilty  of  felony. 
shall  be  transported  for  any  term  not  exceeding  seven  years. 

32.  And  be  it  enacted.  That  all  persons  who  shall  trade  or  Penalty  on 
deal  in  buying  and  selling  anchors,  cables,  sails,  or  old  junk,  old  <l.e*lera  in  ma- 
iron,  or  marine  stores  of  any  kind  or  description,  shall  .have  their  jJayi^^^Ji^ir"* 
names,  with  the  words  "dealer  in  marine  stores,"  painted  dis-  names  on  tbeir 
tinctly  in  letters  of  not  less  than  six  inches  in  length  upon  the  storehouses,  or 
front  of  all  their  storehouses,  warehouses,  and  otner  places  of  cutting  up 
deposit  for  such  goods,  and  in  default  of  their  so  doing  they  shall,  *^*^**f.7r' m  a'  * 
on  conviction  before  any  justice  of  the  peace  or  any  magistrate  of  ^J^yer*^*" 
any  jurisdiction  where  such  storehouse,  warehouse,  or  depdt  shall 

be,  forfeit  and  pay  a  sum  not  exceeding  twenty  pounds ;  and  it 
shall  not  be  lawful  for  such  dealers  or  traders  to  cut  up  any  cable, 
or  any  part  of  a  cable  exceeding  five  fathoms  in  length,  or  uncant, 
untwine,  or  unlay  the  same  into  junk  or  paper  stuff,  on  anj  pre- 
tence whatsoever,  without  first  obtaining  a  permit  from  a  justice 
of  the  peace,  or  the  receiver  residing  nearest  to  tlie  residence  of 
such  dealer,  which  permit  shall  not  be  granted  unless  a  declaration 
shall  have  been  made  before  a  justice  of  the  peace  that  the  cable 
or  other  articles  so  intended  to  be  cut  up  had  been  bond  fide 
purchased,  and  without  fraud,  by  the  party  so  intending  to  cut  up 
the  same,  and  without  any  knowledge  or  suspicion  on  his  part 
that  the  same  had  been  dishonestly  come  by,  and  in  which  decla- 
ration shall  also  be  specified  the  peculiar  quality  and  description 
of  snch  cable  or  other  article,  and  the  name  of  the  seller  thereof; 
which  declaration  shall  be  recited  and  set  forth  at  length  upon 
the  permit  thereupon  granted,  on  pain  of  forfeiting  for  the  first 
oflfence  any  sum  not  exceeding  twenty  pounds,  and  for  the  second 
or  further  offence  any  sum  not  exceeding  fifty  pounds. 

S3.  And  be  it  enacted.  That  it  shall  not  be  lawful  for  any  Penalty  oa 
dealer  in  marine  stores,  or  any  person  employed  by  him,  to  dealers  in  ma- 
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rine  stores 
purchasing 
anchors,  ficc. 
from  persons 
under  14  years 
of  age. 

Dealers  to  keep 
an  account  of 
old  stores 
bought,  to  ad- 
vertise before 
cutting  up 
cordsge,  and 
to  allow  an 
inspection 
of  their  books. 


Penalty  for 
neglect  or 
remsal. 


Manufacturers 
to  place  marks 
on  anchors  and 
kedge  anchors. 


Penalty  for 
neglect. 


purchase  anchors,  cables,  sails^  or  old  junk  or  iron,  or  marine 
stores  of  any  kind  or  description  whatsoever,  of  or  from  any 
person  who  shall  not  have  attained  the  age  of  fourteen  years,  on 
pain  of  forfeiting  for  the  first  offence  any  sum  not  exceeding  five 
pounds,  and  for  the  second  or  further  o&nce  any  sum  not  exceed- 
mg  twenty  pounds. 

84.  And  be  it  enacted,  That  for  the  more  effectual  prcTention 
of  such  frauds  all  dealers  in  such  marine  stores  as  aforesaid  shall 
keep  a  book  or  books  fairly  written,  in  which  entries  shall  be 
from  time  to  time  regularly  made  of  all  such  old  marine  stores  aa 
shall  be  by  them  from  time  to  time  bought  or  otherwise  obtained, 
containing  a  true  account  and  description  of  the  times  when  the 
same  were  so  respectively  bought  or  otherwise  obtained  by  them, 
and  of  the  names  and  places  of  abode  of  the  respective  sellers 
thereof,  or  of  the  parties  from  whom  the  same  shall  have  been 
obtained ;  and  before  any  person  who  shall  obtain  such  permit  as 
herein-before  mentioned  for  the  cutting  up  of  any  such  cable  or 
other  article  shall  proceed  to  cut  up  the  same  by  virtue  thereof, 
there  shall  be  published,  by  the  space  of  one  week  at  least  before 
the  cutting  up  of  the  same,  one  or  more  advertisements  in  some 
public  newspaper  printed  nearest  to  the  storehouse,  warehouse, 
or  depdt  where  the  article  shall  be  deposited,  notifying  that  such 
party  had  obtained  such  permit  for  the  purpose  of  cutting  up 
such  cable  or  other  article,  and  of  such  kind  and  quality  as  therein 
described,  and  also  speciiyinff  the  place  where  such  articles  are 
deposited ;  whereupon  it  shiul  be  lawful  for  every  person  who 
may  have  just  cause  to  suspect  that  such  articles  are  his  property, 
ana  shall  nave  verified  upon  oath  the  fact  of  such  suspicion  before 
any  justice  of  the  peace  or  magistrate  residmg  near  the  said  store- 
house, warehouse,  or  depdt,  by  warrant  for  that  purpose  thereupon 
granted,  to  require  of  and  from  such  dealer  who  shall  have  so 
advertised  as  aforesaid  the  production  and  examination  of  the 
book  of  entries  hereby  required  to  be  kept,  and  to  inspect  and 
exanaine  the  cables  and  other  articles  described  in  such  permit ; 
and  in  case  any  such  dealer,  when  so  required  as  aforesaid,  shall 
neglect  or  refuse  to  produce  such  book  of  entries,  or  shall  neglect 
to  keep  any  such  book  of  entries,  or  shall  refuse  to  permit  such 
inspection  or  examination  as  aforesaid,  or  shall,  afler  obtaining 
such  permit  for  the  cutting  up  of  any  such  cable  or  other  article, 
or  before  cuttinjr  up  the  same,  neglect  to  publish  such  advertise- 
ment as  aforesaid,  he  shall  for  every  such  first  offence  forfeit  and 
pay  any  sum  not  exceeding  twenty  pounds,  and  for  every  such 
second  or  further  offence  any  sum  not  exceeding  fifty  pounds. 

S5.  And  be  it  enacted.  That  every  manufacturer  of  anchors 
and  kedge  anchors  shall  place  his  name  or  initials,  together  with 
a  progressive  number,  and  also  the  weight  of  every  anchor,  in 
legible  characters  upon  the  crown  and  also  upon  the  shank  under 
the  stock  of  each  anchor  respectively  which  he  shall  manufacture  ; 
and  in  case  any  such  manufacturer  shall  neglect  to  place  such 
name,  niimber,  or  weight  in  the  manner  herein-before  directed 
and  required,  he  shall  for  every  such  neglect  forfeit  and  pay  any 
sum  not  exceeding  five  pounds. 
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36.  And  be  it  enacted,  That  any  penalty  imposed  by  thia  act  Recovery  of 
may  be  recovered  by  information  or  action  of  debt  in  any  of  her  P*b^^>«^ 
Majesty's  courts,  or  by  informat^n  or  complaint  before  any  justice 

of  the  peace  or  magistrate  of  any  jurisdiction  residing  near  the 
place  in  which  the  offence  has  been  committed  for  which  such 
penalty  is  sought  to  be  recovered,  or  where  the  offender  may  at 
any  time  happen  to  be,  and  (except  where  the  contrary  is  so 
expressed)  one  half  of  the  said  penalties  shall  go  to  the  informer, 
and  the  other  half  to  the  receiver  general  of  droits  of  admiralty, 
to  be  applied  by  him  in  like  manner  as  the  proceeds  arising  from 
such  droits,  any  thing  in  an  act  passed  in  the  sixth  year  of  the 
reign  of  bis  late  Majesty  King  William  the  Fourth,  intituled  "  An  6  &  6  W.  4, 
Act  to  provide  for  the  Kegulation  of  Municipal  Corporations  in  ^'  '^^' 
England  and  Wales,"  or  in  any  other  act  of  parliament,  to  the 
contrary  notwithstanding ;  and  in  case  any  of  the  said  penalties, 
on  conviction  by  any  justice  of  the  peace  or  magistrate,  shall  not 
be  paid,  with  the  charges  incident  to  the  conviction,  immediately 
upon  such  conviction,  the  same  shall  and  may  (except  in  die  case 
herein-after  mentioned)  be  levied,  by  warrant  under  the  hand 
and  seal  of  such  justice  or  magistrate,  upon  the  goods  and  chattels 
of  any  such  offender ;  and  in  case  no  sufficient  distress  shall  be 
found  then  every  sucli  offender  shall  and  may  be  committed  by 
any  justice  or  magistrate  as  aforesaid  to  gaol,  with  or  without 
hard  labour,  in  case  of  any  first  offence  for  any  period  not  exceed- 
ii^  six  calendar  months,  and  in  case  of  any  second  or  further 
offence  for  any  period  not  exceeding  twelve  calendar  months, 
unless  the  said  penalty  and  the  charges  shall  be  sooner  paid  ;  and 
for  the  more  easy  and  speedy  conviction  of  such  offenders^  every 
such  justice  or  magistrate  before  whom  any  person  shall  be  con- 
victed of  any  offence  against  this  act  shall  and  may  cause  the 
conviction  to  be  drawn  up  according  to  the  following  form ; 
(videlicet,) 

*  Be  it  remembered.  That  on  the        day  of        in  the  year  of  Form  of 

*  our  Lord        yi,  B.  is  convicted  before  me  [or  us,]  one  (or  two,  convictioii. 
'  as  the  case  may  be]  of  her  Majesty's  justices  of  the  peace  for  the 

<  [here  ipecify  tite  offence^  and  the  time  and  place  when  and  where 
'  committed,  as  the  case  may  &e],  contrary  to  an  act  passed  in  the 

*  year  of  the  reign  of  Queen  Victoria,  intituled  [here  insert  the 

*  title  of  this  act].  Given  under  my  hand  and  seal  [or  our  hands 
'  and  seals],  the  ^ear  and  day  first  above  written/ 

And  no  certiorari  or  other  writ  or  process  for  the  removal  of  any 
such  conviction,  or  any  proceedings  thereon,  into  any  of  her  Ma- 
jesty's courts  of  record  at  Westminster  or  elsewhere,  shall  be 
allowed  or  granted. 

37.  And  be  it  enacted,  That  it  shall  be  lawful  for  any  person  Penoni  con- 
so  convicted  by  any  justice  of  the  peace  or  magistrate  before  dieted  may 
mentioned  of  any  offence  against  this  act,  within  three  calendar  qu^rMssions 
months  next  afler  such  conviction  to  appeal  to  the  justices  of  the  giviog  notice 
peace  assembled  at  the  general  quarter  sessions  holden  for  the  of  the  i 
county,  city,  or  place  where  the  matter  of  appeal  shall  arise,  first 
giving  ten  days  notice  of  such  appeal  to  such  justices  of  the  peace 
or  magistrate,  and  of  the  matter  thereof,  and  entering  into  a  recog-* 
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nizance  before  some  justice  of  the  peace  for  such  county,  city,  or 
place,  with  two  sufficient  sureties,  conditioned  to  try  such  appeal, 
and  for  abiding  th'e  determination  of  the  court  therein  ;  and  such 
justices  at  the  general  quarter  sessions  shall,  upon  due  proof  of 
such  notice  having  been  given  and  recognizances  entered  into, 
hear  and  determine  the  matter  of  such  appneal,  and  may  either 
confirm  or  quash  and  annul  the  said  conviction,  and  award  such 
costs  to  either  party,  as  to  them  shall  seem  just  and  reasonable ; 
and  the  decision  of  the  said  justices  therein  shall  be  final,  binding, 
and  conclusive ;  and  no  proceeding  to  be  had  or  taken  in  pur- 
suance of  this  act  shall  be  quashed  or  vacated  for  want  of  form 
only,  or  be  removed  by  certiorari,  or  any  other  writ  or  process 
whatsoever,  into  any  of  her  Majesty's  courts  at  Westminster  or 
elsewhere;  any  law  or  statute  to  the  contrary  in  anywise  not- 
withstanding. 

38.  And  be  it  enacted.  That  all  felonies,  misdemeanors,  and 
other  offences  against  this  act,  except  in  the  case  of  summary 
convictions,  may  be  laid  to  be  committed  and  may  be  tried  in  any 
city,  county,  or  place  where  any  such  article,  matter,  or  thins  in 
relation  to  which  such  offence  shall  have  been  committed  shall 
have  been  found  in  the  possession  of  the  person  committing  the 
offence,  or  the  offender  may  at  any  time  happen  to  be. 

89.  And  be  it  enacted.  That  it  shall  be  lawful  to  and  for  the 
commissioners  of  customs  and  excise,  and  they  are  hereby  re- 
quired,  to  permit  all  goods,  wares,  and  merchandize  saved  from 
iwmof^cir  *"y  vessel  stranded  or  wrecked  on  its  homeward  voyage  to  be 
original  forwarded  to  the  port  of  its  original  destination,  and  also  to  permit 

destioatioD.        goods,  wares,  and  merchandize  saved  from  any  vessel  stranded  or 
wrecked  on  their  respective  outward  voyage  to  be  returned  to  the 
port  at  which  the  same  were  shipped  ;  but  such  commissioners  are 
to  take  security  for  the  due  protection  of  the  revenue  in  respect* 
of  such  goods,  wares,  and  merchandize. 
High  Court  of  I     ^0.  And  be  it  enacted.  That  the  High  Court  of  Admiralty  shall 
Admiralty  may/ have  jurisdiction  to  decide,  in  manner  herein-before  mentioned, 
decide  id  all     ('upon  all  claims  and  demands  whatsoever  in  the  nature  nf  salvage 
wbe*h  V"**'  I  ^^^  services  performed,  except'  fn  cases  of  goods  herein-before 
or  lanX*^  '**|  <^»F5Cled  to  be  sold  as  droits  of  admiralty,  whether  in  the  case  of 
/  ships  or  vessels,  or  of  any  goods  or  articles  found  either  at  sea  or  ^ 
/   cast  upon  the  shore,  and  whether  such  services  shall  have  been 
/    performed  upon  the  high  seas  or  within  the  body  of  any  county, 
any  thing  in  any  act  contained  to  the  contrary  notwithstanding. 
Id  case  of        I     ^^'  ^"^  ^  '^  enacted.  That  in#every  case  in  which  any  damage 
damap  done    .'  shall  be  done  by  any  foreign  ship  or  vessel  to  any  ship  or  vessel, 
by  a  foreigD     /  barge,  boat,  or  other  craft  belonging  to  her  Majesty,  or  any  of 
iw*ordeMis*l  ^^^  subjects,  whether  abroad  or  otherwise,  or  to  any  buoy  or 
arrest,  unless  ■   beacon  in  any  harbour,  port,  river>  or  creek,  or  within  three  miles 
owoer  oodertakL  of  the  coast  of  the  united  kingdom,  and  it  shall  appear  on  a  sum- 
to  appsii  in  ai^  mary  application  made  to  any  judge  of  any  of  her  Majesty's 
action.  I    gQuftg  Qf  record  at  Westminster  or  elsewhere,  or  to  the  judge  of 

the  High  Court  of  Admiralty  respectively,  that  such  damage  or 
loss  has  probably  been  sustained  or  arisen  by  the  misconduct  or 
negligence  of  the  master  or  mariners  of  such  foreign  ship  or  ves- 
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tel,  then  and  in  every  such  case  it  shall  he  lawful  for  any  such 
jodge  to  cause  such  foreign  ship  or  Fessel,  being  in  any  harbour, 
port,  river,  or  creek,  or  other  place  within  three  miles  of  the 
coast  of  the  united  kingdom,  to  be  arrested  and  detained  until 
the  master  or  owner  or  consignee  of  such  ship  or  vessel  shall 
undertake  to  appear  and  be  defendant  in  any  action  which  may  be 
brought  for  snch  loss  or  damage,  and  give  such  sufficient  security, 
by  hail  or  otherwise,  for  all  costs  and  damages,  if  recovered,  as  shall 
be  directed  and  ordered  by  such  judffe,  if  it  shall  upon  the  trial 
of  such  action  or  suit  appear  that  sucn  loss  or  damage  shall  have 
arisen  from  such  negligence  or  misconduct  as  aforesaid  ;  and  in 
such  action  or  suit  the  person  giving  security  shall  be  made  defen- 
dant, and  shall  be  stated  to  be  the  owner  of  the  foreign  ship  or 
vessel  doing  such  damage  ;  and  it  shall  not  be  necessary  in  any 
such  action  or  suit  to  give  any  other  evidence  of  the  liability  of 
tach  person  to  such  suit  or  action  than  the  production  of  the 
order  of  the  judge  made  in  relation  to  such  security  as  aforesaid  ; 
and  any  collector  or  comptroller  of  the  customs  shall,  upon  notice 
served  upon  him  of  the  fact  of  such  application  having  been  made 
as  aforesaid,  have  power  and  is  hereby  required  to  detain  such 
ship  or  vessel  until  the  result  of  such  application  shall  be  made 
known. 

42.  And  be  is  enacted,  That  within  the  jurisdiction  of  the  Senetnts 
cinque  ports  every  serjeant  of  the  lord  warden  of  the  cinque  ports  and  deputy 
and  his  deputy  shall  have  the  same  power  and  authority,  and  be  ■«i«anu  of  the 
liable  to  the  same  duties  and  services,  as  are  herein-before  enacted  hw"uir«Iai6 
with  respect  to  the  said  receivers  of  droits  of  admiralty,  and  all  powers  and 
provisions  in  this  act  contained  relating  to  such  receivers  shall,  liable  to  the 
within  the  jurisdiction  aforesaid,  extend  and  apply  to  the  said  same  duties 
Serjeants  and  their  deputies  in  as  full  and  ample  a  manner  as  if  •■  '«<»iv«»« 
the  same  were  now  again  in  that  behalf  set  forth  and  repeated ; 

Bave  and  except  that  the  reports  herein-before  directed  to  be  sent 
by  the  said  receivers  to  the  said  receiver  general  shall,  within  the 
jurisdiction  of  the  cinque  ports,  be  sent  by  the  said  Serjeants  or 
deputy  Serjeants  to  the  said  lord  warden ;  and  every  fee  or  other 
gratuity  to  be  paid  to  the  said  seijeants  or  deputy  Serjeants  shall 
be  regulated  according  to  the  judgment  of  the  said  lord  warden 
for  the  time  being, 

43.  Provided  always,  and  be  it  enacted.  That  nothing  whatso^  Retenration  of 
ever  in  this  act  contained'  shall  extend  or  be  construed  to  extend  "gbts  of  the 

80  88  in  any  manner  to  affect,  impeach,  alter,  abridge,  or  interfere  k>rd  warden  and 

with  the  rights,  privileges,  authority,  or  jurisdiction  of  the  said  j^jj,'  *^"**1"* 

lord  warden,  or  of  the  said  cinque  ports,  two  ancient  towns  and 

members  thereof,  or  in  any  manner  to  affect,  repeal,  or  interfere 

with  the  provisions  of  an  act  passed  in  the  first  and  second  years 

of  the  reign  of  his  Majesty  King  Gieorge  the  Fourth,  intituled 

"  An  Act  to  continue  and  amend  certain  Acts  for  preventing  the  Act  not  to 

various  Frauds  and  Depredations  committed  on  Merchant  Ship-  interfere  with 

owners  by  Boatmen  and  others-  within  the  Jurisdiction  of  the  ^7!^^  ^*^' 

Cinque  Ports ;  and  also  for  remedying  certain  Defects  relative  to  ^' 

the  Adjustment  of  Salvage  under  a  Statute  made  in  the  Twelfth 

Year  of  the  Reign  of  Her  late  Majesty  Queen  Anne/' 
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In  case  of  44.  And  be  it  enacted,  That  if  any  ship  or  vesael  which  may 

▼easels  wrecked  be  in  distress,  wrecked,  or  stranded,  or  run  on  shore,  or  any  part 


liable  for  creeks,  or  bays  thereof,  by  any  persons  riotously  and  tumultu-* 

damages.  ously  assembled  together,  whether  on  shore  or  afloat,  in  every 

such  case  the  inhabitants  of  the  hundred,  wapentake,  ward,  ba- 
rony, half  barony,  or  other  district  in  the  nature  of  a  hundred,  by 
whatever  name  it  shall  be  denominated,  in  which  or  nearest  to 
which  the  said  offence  shall  be  committed,  shall  be  liable  to  yield 
full  compensation  to  the  owner  of  such  ship  or  vessel,  or  of  the 
cargo  or  any  part  of  the  cargo  thereof,  in  the  same  manner  in 
England  and  Wales  as  is  provided  in  cases  of  the  destruction  of 
churches  and  other  buildings  by  a  riotous  assemblage  by  an  act 
passed  in  the  session  of  parliament  holden  in  the  seventh  and 
eighth  years  of  the  reign  of  his  late  Majesty  King  George  the 
7  &  8  G.  4,  Fourth,  intituled  '*  An  Act  for  consolidating  and  amending  the 
^'  31.  Laws  in  England  relative  to  Remedies  against  the  Hundred ;"  and 

all  the  clauses  and  provisions  contained  in  the  said  last-mentioned 
act  shall  be  held  to  apply  to  all  such  cases  of  plundering,  damag* 
ing,  or  destroying  any  such  ship  or  vessel,  or  the  cargo  thereof 
by  any  such  riotous  assemblage  as  aforesaid,  as  fully  and  effec- 
tually and  to  all  intents  and  purposes  as  if  the  said  several  clauses 
and  provisions  had  been  particularly  repeated  and  re-enacted  in 
the  body  of  this  act ;  and  in  Ireland  compensation  shall  be  reco- 
vered, and  presented,  applotted,  levied,  and  paid  over  to  the  said 
owner,  in  like  manner  and  by  like  proceedings  as  are  provided  for 
by  the  recovery  of  satisfaction  and  amends  for  the  malicious  de- 
molition of  or  injury  to  churches,  chapels,  and  other  buildings  used 
for  reliffious  worship  according  to  the  usage  of  the  united  church 
of  England  and  Ireland,  by  an  act  passed  in  the  session  of  par- 
liament holden  in  the  third  and  fourth  years  of  the  reign  of  his 
3  &  4  W.  4,  late  Majesty  King  William  the  Fourth,  mtituled  "  An  Act  to  alter 
C'  37.  and  amend  the  Laws  relating  to  the  Temporalities  of  the  Church 

in  Ireland,"  or  by  any  act  amending  the  same. 
Peoalty  on  per-      45.  And  be  it  enacted.  That  every  person  who  shall  wrong- 
sons  wroogfully  fuUy  carry  away  or  remove  any  part  of  any  ship  or  vessel  which 
wreck^or  ^^^^  ^  ^^  distress,  or  wrecked,  stranded,  or  cast  on  shore,  or 

boarding  ships    ^^Y  goods,  merchandize,  or  article  of  any  kind  belonging  to  such 
without  leave,    ship  or  vessel,  or  (unless  the  same  person  shall  be  a  receiver  or  other 
or  hiDderiog       officer,  or  justice,  herein-before  authorized  to  give  orders  in  cases 
the  "^^^fi^      of  wreck  as  aforesaid,)  shall  enter  or  endeavour  to  enter  on  board 
ips  or  goods.    ^^  ^jjy  ^^^Y^  ^y^^^  ^^  vessel  as  aforesaid,  without  the  consent  or 
leave  of  the  master,  commander,  or  other  superior  officer  thereof, 
or  of  a  receiver  or  other  officer  so  authorized  to  give  orders  in 
cases  of  wreck,  or  shall  molest  or  impede  any  person  employed  in 
the  saving  of  such  ship  or  vessel  or  goods  as  aforesaid,  or  shall 
endeavour  to  impede  or  hinder  the  saving  of  any  ship  or  vessel  or 
goods  as  aforesaid,  shall  for  every  such  offence  forfeit  and  pay 
any  sum  not  exceeding  fifty  pounds ;  and  where  any  such  person 
shall  have  been  detained,  or  taken  before  any  justice  of  the  peace. 
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ibr  any  such  offence,  it  shall  be  lawful  for  such  justice  of  the 
peace  X6  proceed  summarily  on  the  case  without  any  information, 
and  to  convict  such  person  of  such  offence,  and  in  default  of  pay- 
ment of  such  penalty  to  commit  such  person  to  any  of  her  Ma- 
jesty's gaols  for  any  time  not  exceeding  six  months,  with  or 
without  hard  labour ;  and  it  shall  be  lawful  for  the  said  master,  Matters  of  thips 
commander,  or  superior  officer  of  the  said  ship  or  vessel  so  in  "*y  'f P*?^ 
distress  as  aforesaid,  or  the  said  receiver  or  other  ofHcer  herein-  ^JlJi„  [[^. 
before  autliorized  to  give  order  in  cases  of  wreck,  respectively  to  {pg  ^j^^q,^ 
repel  by  force  any  such  person  as  shall,  without  such  leave  or 
consent  as  aforesaid,  press  on  board  such  ship  or  vessel :  Pro-  Nothing  herein 
vided  always,  that  nothing  herein  contained  shall  be  construed  to  to  b«  consuutd 
repeal  or  in  anywise  affect  or  alter  any  provision  contained  in  an  to  repeal  or 
act  passed  in  the  seventh  year  of  the  reign  of  his  late  Majesty  ?  j  V?  J^'  * 
Kioj^  William  the  Fourth  and  first  year  of  the  reign  of  her  present  ^  g^  ^'^ 
Majesty  Queen  Victoria,  intituled  "  An  Act  to  amend  the  Laws 
relating  to  Robbery  and  stealing  from  the  Person." 

46.  Provided  always,  and  be  it  enacted.  That  nothing  in  this  Nothing  herein 
act  contained  shall  be  construed  to  alter  or  repeal  any  of  the  to  alter  or  re- 
clauses  or  provisions  contained  in  an  act  passed  in  the  sixth  year  of  P^^l  (he  recited 
the  reign  of  his  Majesty  King  George  the  Fourth,  intituled  «  An  6*'g;4"c7i251 
Act  for  the  Amendment  of  the  Law  respecting  Pilots  and  Pilot- 
age;  and  also  for  the  better  Preservation  of  floating  Lights, 

Buoys,  and  Beacons  ;  "  nor  any  of  the  clauses  or  provisions  con- 
tained in  an  act  passed  in  the  session  of  parliament  holden  in  the 
seventh  and  eiehth  years  of  the  reign  of^  his  late  Majesty  King 
George  the  ^urth^  intituled  "  An  Act  for  consolidating  and  7  &  8  G.  4, 
amending  the  Laws  in  England  relative  to  Larceny  and  other  c*  29. 
Offences  connected  therewith  ;  "  nor  any  of  the  clauses  or  pro- 
visions contained  in  an  act  passed  in  the  ninth  year  of  the  reign 
of  his  late  Majesty  King  George  the  Fourth,  intituled  **  An  Act  g  g.  4,  c.  55. 
for  consolidating  and  amending  the  Laws  in  Ireland  relative  to 
Larceny,  and  other  Offences  connected  therewith  ; "  nor  any  of 
the  clauses  or  provisions  contained  in  an  act  passed  in  the  sixth 
and  seventh  years  of  the  reign  of  her  present  Majesty  Queen  Vic- 
tona,  intituled  "  An  Act  to  carry  into  effect  a  Convention  between  5^7  yict. 
Her  Majesty  and  the  King  of  the  French  concerning  the  Fisheries  c.  79. 
in  the  Seas  between  the  British  Islands  and  France ; "  nor  any 
of  the  clauses  or  provisions  contained  in  an  act  passed  in  the  par- 
liament of  Ireland  in  the  thirty-fifth  year  of  the  reign  of  his 
Majesty  King  George  the  Third,  intituled  ^'  An  Act  for  repairing  32  0. 3,  c.  35. 
and  preserving  the  Walls  of  the  River  Anna  Liffey  in  the  Cit^  of 
Dablin ;  and  for  amending  an  Act  passed  in  the  Twenty-sixth 
Year  of  His  Majesty's  Reign,  intituled  '  An  Act  for  promoting 
'  the  Trade  of  Dublin  by  rendering  its  Port  more  commodious.' "  ^ 

47.  Provided  also,  and  be  it  enacted  and  declared.  That  neither  Resenration  of  ; 
this  act  nor  any  thing  herein  contained  shall  in  anywise  extend  or  '*8***"  ^^}:^\     / 
be  construed  to  extend  to  deprive  or  in  any  way  prejudice  the  Hi|J°Court  of  ' 
rights  of  her  Majesty,  her  heirs  or  successors,  nor  to  the  taking  Admiralty,  ani  ' 
away,  abridging,  or  impeaching  in  any  manner  whatever  the  juris-  Admiralty  of  thi 

,  diction  of  the  High  Court  of  Admiralty,  or  the  jurisdiction  of  the  Cinque  Ports 
'\  Admiralty  Court  of  the  Cinque  Ports,  two  ancient  towns  and  their 
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members,  but  it  shall  and  may  be  lawful  for  the  said  courts  re- 
spectively, and  the  judges  thereof  for  the  time  being,  to  have, 
use,  exercise,  and  enioy  jurisdiction  over  all  such  matters,  rights, 
and  offences  as  they  have  heretofore  used,  exercised,  and  enjoyed, 
as  fully  and  effectually,  to  all  intents  and  purposes  whatever,  as 
if  this  act  had  not  been  made,  any  thing  herein  contained  to  the 
contrary  thereof  in  anywise  notwithstanding. 

48.  Provided  also,  and  be  it  enacted  and  declared,  That  no- 
thing herein  contained  shall  extend  or  be  construed  to  extend  to 
the  taking  away,  abridging,  hindering,  prejudicing,  or  impeaching 
of  any  grant,  liberties,  franchises,  and  privileges  heretofore  granted 
to  and  vested  in  the  corporation  of  the  Trinity  House  of  Deptford 
Strond,  or  in  that  of  the  Trinity  House  of  Kingston-upon-HuIl, 
or  in  the  commissioners  acting  under  the  provisions  of  any  act  of 
parliament  relating  to  the  adjustment  of  salvage  for  anchors,  cables, 
and  other  ships'  materials  found  in  the  river  Humber,  or  in  the 
master,  wardens,  and  brethren  of  the  Trinity  House  of  New- 
castle-upon-Tyne respectively,  but  that  the  said  corporations  and 
the  said  commissioners,  and  the  said  masters,  wardens,  and 
brethren,  shall  hold  and  enjoy  the  same  as  fully  and  eflfec- 
tually,  and  to  all  intents  and  purposes,  as  they  might  have  done 
in  case  this  act  had  never  been  made^  anything  herein  contained 
to  the  contrary  notwithstanding. 

49.  And  be  it  enacted  and  declared,  That  nothing  in  this  act 
shall  extend  or  be  construed  to  extend  to  prejudice  or  take  away 
any  right,  property,  authority,  or  jurisdiction  of  the  mayor  of  the 
city  of  London,  or  of  the  mayor  and  commonalty  and  citizens  of 
the  city  of  London,  to,  in,  and  upon  the  rivers  Thames  and  Med- 
way  respectively. 

50.  And  be  it  enacted.  That  this  act  shall  extend  to  all  parts 
of  the  united  kingdom  except  Scotland. 

51.  And  for  the  interpretation  of  this  act,  be  it  enacted.  That 
the  following  terms  and  expressions,  so  far  as  they  are  not  repug- 
nant to  the  context  of  this  act,  shall  be  construed  as  follows ; 
(that  is  to  say,)  the  expression  **  Commissioners  of  the  Treasury'' 
shall  mean  '*  The  Lord  Hi^h  Treasurer  for  the  time  being,  or  the 
Commissioners  of  her  Majesty's  Treasury  for  the  time  being,  or 
any  three  or  more  of  them  ; "  and  the  expression  "  Commissioners 
of  Admiralty"  shall  mean  "  the  Lord  High  Admiral  of  the  united 
kingdom  of  Great  Britain  and  Ireland  ^r  the  time  being,  or  the 
Commissioners  for  executing  the  ofBce  of  such  Lord  High  Admiral, 
or  two  or  more  of  them  ; "  and  the  expression  •'  High  Court  of 
Admiralty"  shall  mean  the  High  Court  of  Admiralty  of  England, 
or  the  High  Court  of  Admiralty  of  Ireland,  according  as  the  case 
may  arise  within  the  jurisdiction  of  one  or  the  other  of  the  said 
courts;  and  the  singular  number  shall  mean  and  apply  to  the 
plural  as  well  as  the  singular  number  ;  and  the  masculine  gender 
shall  mean  and  apply  to  the  feminine  gender  as  well  as  the  mas- 
culine gender. 

52.  And  be  it  enacted^  That  this  act  may  be  amended  or 
repealed  by  any  act  to  be  passed  in  the  present  session  of 
parliament. 
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SCHEDULES  referred  to  in  the  foregoing  Act. 


SCHEDULE  (A.) 


On  the 

before^  &c. 


day  of 


ISkip's  Noma.] 

A.  B.  [here  intert  the  names  of  the 
uhon],  against  the  said  ship 
whereof  was  master,  her 

tackle,  apparel,  and  furniture,  and 
tbe  goods,  wares,  and  merchandize 
on  board  the  same,  and  also  against 
the  said  master,  and  the 

owners  of  the  said  ship  and  cargo, 
(or  as  the  case  may  be,)  aeainst  cer- 
tain goods  and  merchandize  lately 
Isden  on  board  the  said  ship,  whereof 
was  master,  and  also  against 
tbe  said  master  and  the 

owners,  [{or,  if  the  owners  alone  ap- 
pear bu  themselves  or  their  agents^ 
^hen  Uikve  out  the  master*s  names,) 
of  tbe  said  goods  and  merchandizes, 
(pros  the  case  maiy  he,)  against  cei^ 
tain  goods  and  merchandizes,  and 
the  owners  of  the  said  goods  and  mer- 
dandizes,]  in  a  case  ^  salvage. 


in  the  year  of  out  Lord 
in  the  county  of 

[Moxter's  Raines.] 

On  which  day  appear  personally 
W.  X.  of  andY.  Z.  of 

who  produced  themselves  as  sureties 
for  the  said  the  master, 

and  for  the  owners  of  the  said  shi| 
and  caigo,  [or  as  the  case  may  he, 
for  the  said  master  ani 

owners,  [or  as  the  case  may  6e,]  for 
the  said  owners  of  the 

said  goods  and  merchandizes,  and 
submitting  themselves  to  the  juris- 
diction of  the  High  Court  of  Admi- 
raltv  of  England,  [or  the  Hifh  Court 
of  Admiralty  for  Ireland,  or  the  Court 
of  Admiralty  for  the  Cinque  Ports, 
as  the  case  may  he,"]  hound  themselves, 
their  heirs,  executors  and  adminis- 
trators, for  the  said  master  and  own- 
ers of  the  said  ship  and  cargo,  [or  as 
the  case  may  be,"]  for  the  said 
master  and  owners,  [or  for  the  owners 
of  the  said  goods  and  merchandizes,] 
in  the  sum  of  pounds  <n 

lawful  money  of  Great  Britain,  unto 
the  said  A.  B.,  &c.,  to  answer  the 
salvage  and  expenses  of  .the  said  ship 
and  cargo,  [or  as  the  case  may  be^ 
on  the  said  goods  and  merchandizes, 
as  shall  hereafter  be  deemed  by  the 
said  Court,  accordinff  to  the  tenor  of 
the  act  in  that  behalf  made  and  pro- 
vided; and  unless  they  shall  so  do 
they  hereby  consent  that  execution 
shall  issue  forth  against  them,  their 
heirs,  executors  and  administrators' 
goods  and  chattels,  wheresoever  the 
same  shall  be  found,  to  the  value  of 
the  sum  above  mentioned. 


This  bail  was  duly  taken,  acknowledged  and  received  at  v 
^e  time  and  place  above  written,  before  me,  the  J 
undersigned  receiver  of  droits  of  admiralty ;  and  I  do \ 
hereby  rarther  certify,  that  I  do  believe  and  consider/' 
the  persons  above  mentioned  sufficient  security  forV 


W.  X. 
Y.  Z. 


the  sum  of 


pounds. 


VOL.  II. 


THE  WRECK  AND  SALVAGE  ACT. 

SCHEDULE  (B.) 

To  A.  B.  of 

In  the  matter  of  tlie  veasel  of  ,  whereof 

C.  D.  was  master,  [or  goods  salved  at  .] 

Take  notice,  That  the  whole  sum  paid  over  to  me,  to  he  distributed  for 
salvage  services  rendered  to  the  above-mentioned  vessel  [or  goods]  on 
the  day  of  ,  184    ,  is  £  .    That  the 

sum  allotted  to  you  is  £ 

E.  F. 

Distributor. 


Dated  this  day  of  184 


REPORTS 


OP 


CASES 


IN   THE 


HIGH  COURT  OF  ADMIRALTY. 


THE  ROSE.    GiLMosE.  ists. 

tUh  Janmary. 


T^HIS  was  a  cause  of  collision,  promoted  by  the  Themieof 

owners  of  the  schooner  Regina  against  this  Ho^o^rt 

vessel,  her  tackle,  &c.,  &c.  uTc*^^ 

The  schooner,  as  set  forth  in  the  act  on  petition,  invariaUy  in 

was  bound  on  a  voyage  from  Exmouth  to  Newport,  m^  or  other 

m  ballast,  when,  on  the  night  of  the  5th  of  Octo-  ISTl'Tn"* 

ber  last,  she  was  proceeding   up   channel,    close  ■Averse  counet 

,__'_-_        '^  ^  _®        *^  _,'  when  there  is  a 

named  on  the  larboard  tack,  her  course  lying  £.s.e.,  probable  chance 
and  the  wind  blowing  from  the  n.e.  or  nn.e.     At  ^  ^J!^^^ 
the  distance  of  about  half  a  mile,  she  observed  a  «"r£!!!^^, 

'  way«    means  not 

steamer  coming  down  channel,  at  the  rate  of  ten  crossing  a  ves- 
or  eleven  knots  an  hour,  with  mainsail,  foresail,  jib,  going  under  her 
and  topsail  set ;    and  when  the  two  vessels  were  ^^T^i 

within  a  quarter  of  a  mile  of  each  other,  the  mas-  K?^'"«  **!! , 

ter  of  the  schooner  ported  her  helm,  hailing  the  condemned  in 
steamer  to  do  the  same,  but  the  helm  of  the  steamer  under  the  dr- 
was  kept  astarboard,  and  in  consequence  thereof  J^jJ^^*^^**^ 
she  ran  stem  on  into  the  schooner. 
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1848. 
2Uh  Januaty. 

Thk  Rosk. 


SembU,  ateam 
vessels  not  justi- 
fied in  going  at 
the  rate  of  ten 
knots  per  hour 
in  a  dark  night ; 
if  a  steam  vessel 
going  at  that 
rate  conies  into 
collision  with 
another  vessel, 
without  either 
party  seeing 
each  other,  the 
steamer  will  be 
responsible  for 
the  damage. 


The  defence  on  the  part  of  the  steamer  was, 
that  the  night  was  dark  and  hazy,  and  the  steamer 
had  three  hright  lights  burning,  but  the  schooner 
hoisted  no  light.  That  no  vessel  could  be  seen  at 
a  greater  distance  than  a  quarter  of  a  mile,  and 
when  first  discovered,  the  schooner  was  seen  one 
point  on  the  starboard  side  of  the  steamer.  That 
under  the  circumstances  it  was  the  duty  of  the 
Rose  to  bear  up,  and  in  order  to  do  so,  the  master 
of  the  steamer  did  right  in  putting  his  helm  astar- 
board. 

The  case  was  argued  before  Trinity  Masters  by 

Addams  and  Pratf,  for  the  owners  of  the  Regina. 

Queen*s  Advocate  and  Elphinstoney  contrh. 

Per  Curiam. 
Gentlemen, — The  material  factsof  the  case  are  but 
little  disputed,  and  the  decision  must  turn  upon  the 
opinion  which  you  may  entertain  as  to  the  propriety 
of  the  measures  pursued  by  the  masters  of  the  two 
vessels  under  the  circumstances  disclosed  in  the  evi- 
dence before  the  Court.  It  is  not  denied,  that  the 
vessel  proceeded  against  was  coming  down  the  Bristol 
Channel,  at  the  time  of  the  collision,  at  the  rate  of 
between  ten  and  eleven  knots  an  hour ;  and  it  is 
further  admitted,  by  her  owoi  evidence  in  the  cause, 
that  there  was  a  considerable  haze  upon  the  water, 
and  that  no  vessel  could  be  discerned  at  a  greater 
distance  than  a  quarter  of  a  mile.  Now  if  the 
steamer,  coming  down  the  channel  at  the  rate  as 
stated,  had  run  down  the  Regina,  without  either 
of  the  parties  seeing  each  other,  I  should  have 
taken  upon  myself  the  responsibility  of  saying  that 
the  Rose  would  have  been  re^^ponsible  for  the  da- 


24(ft  January, 
Thx  Rosi. 
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mage,  and  I  will  state  the  reason.  It  may  be  a  ^j^l^ 
matter  of  convenience  that  steam  vessels  should 
proceed  with  great  rapidity,  but  the  law  will  not 
justify  them  in  proceeding  with  such  rapidity  if  the 
property  and  lives  of  other  persons  are  thereby 
endangered.  I  well  remember  a  case  which  oc- 
curred before  Lord  EUenborough,  in  which  this 
principle  was  applied,  though  not  in  a  case  of  col- 
lision at  sea.  The  driver  of  one  of  the  mail 
coaches  was  indicted  at  the  Old  Bailey  for  man- 
slaughter, he  having  run  over  and  killed  a  man. 
It  was  urged  in  his  defence,  that,  by  contract  with 
the  Post  Office,  he  was  compelled  to  go  at  the  rate 
of  nine  miles  an  hour.  Lord  EUenborough,  ad- 
verting to  that  defence  in  his  summing  up,  ob- 
served, that  no  contract  with  any  public  office,  and 
DO  consideration  of  public  convenience,  could  jus- 
tify the  endangering  of  the  lives  of  his  Majesty's 
subjects.  The  man  was  convicted  of  manslaughter, 
and  punished.  The  principle  so  laid  down  by 
Lord  EUenborough  equally  applies,  I  apprehend, 
to  the  present  case  ;  and  therefore,  if  the  accident 
had  happened  in  the  manner  I  have  stated,  I 
should,  without  asking  your  opinion,  have  con- 
sidered it  my  duty  to  have  condemned  the  owners 
of  this  steam  vessel  in  the  amount  of  the  damages 
sued  for  upon  the  present  occasion. 

But  the  two  vessels  in  this  case  did,  as  it  ap- 
pears, perceive  each  other  previous  to  the  collision 
taking  place.  How  then  does  the  case  stand  with 
respect  to  the  measures  that  either  party  adopted 
in  order  to  avoid  the  collision  ?  The  Regina  was 
proceeding  on  the  larboard  tack,  her  course  being 
G.S.E.,  and  going  at  the  rate  of  four  knots  an  hour 
against  the  ebb  tide.     As  soon  as  he  perceived  the 
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2UhjM  steamer  coming  down  upon  him,  that  is,  when  the 
-  -- —  two  vessels  were  half  a  mile  distant,  the  master  of 
the  schooner  put  his  helm  to  port,  and  hailed  the 
steamer  to  do  so  likewise.  The  steamer,  according 
to  her  own  account,  does  not  perceive  the  schooner 
until  a  much  later  period  of  time,  and  then  she 
starhoarded  her  helm.  It  has  been  said  on  behalf 
of  the  Rose,  that  when  she  first  perceived  the 
Regina,  that  vessel  was  seen  one  point  on  the  star- 
board side  of  the  steamer,  and  it  has  been  con- 
tended that  this  furnishes  a  justifying  reason  why 
the  steamer  should  have  put  her  helm  astarboard. 
That  in  so  doing  she  was  acting  in  conformity  with 
the  Trinity  House  regulations,  inasmuch  as  the 
Regina  being  close  hauled,  and  the  Rose  being  a 
steamer,  and  going  free,  by  so  bearing  up  she  came 
within  the  words — "  giving  way  to  a  sailing  vessel 
on  a  wind  or  either  tack."  It  has  also  been  con- 
tended that  the  Regina  was  in  fault  in  not  carry- 
ing a  light. 

With  respect  to  the  latter  point,  I  must  ob- 
serve, that  it  has  been  discussed  over  and  over 
again  in  former  cases  of  this  kind,  and  I  believe 
there  is  no  occasion  in  which  it  has  been  laid 
down  as  a  general  principle,  that  merchant  vessels 
ought  constantly  to  carry  lights.  Under  certain 
circumstances,  undoubtedly,  it  may  be  right  and 
expedient  to  do  so ;  and  whether  the  Regina  was 
bound  to  have  carried  a  light  or  no,  under  the  cir- 
cumstances of  this  particular  case,  is  a  point  which 
you  wiU  take  into  your  consideration. 

You  will  also  have  to  determine  whether,  under 
the  circumstances,  the  steamer  was  right  in  putting 
her  helm  to  starboard ;  and  whether  in  so  doing 
she  was  giving  way  to  a  vessel  on  the  larboard 


The  Rose. 
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tack,  within  the  meaning  of  the  rule  laid  down  in   g.^'?*®' 
the  Trinity  House  regulations. 

As  regards  the  assertion  that  the  schooner,  when 
first  observed,  was  seen  one  point  on  the  starboard 
side  of  the  steamer,  it  appears  to  me  that  in  con- 
struing the  rule  laid  down  by  yourselves,  we  never 
can,  with  any  hope  of  a  satisfactory  result,  enter 
into  the  discussion  as  to  the  precise  point  in  which 
one  vessel  lies  to  another  at  the  time  of  being  disco- 
vered* In  my  humble  judgment,  the  safe  course  is 
to  hold  that  the  rule  applies  on  all  occasions  where 
there  is  a  probable  risk  of  two  vessels  coming  into 
collision.  You  will  have  the  goodness,  gentlemen, 
to  consider  the  points  to  which  I  have  directed  your 
attention,  and  to  tell  me  which  of  the  two  vessels 
was,  in  your  opinion,  to  blame. 

Trinity  Masters. — ^No  blame  attaches  to  the  Re- 
gina.  The  expression  "giving  way,"  means  not 
crossing  a  vessel's  bows,  but  going  under  her  stem. 
Considering  the  short  space  of  time  that  intervened, 
the  Regina  did  right  in  porting  her  helm,  and  the 
Rose  was  entirely  in  fault. 

Damage  pronounced  for  with  costs. 


THE  JENNY.     Bowack. 
{Motion.^ 


%Uh  January, 


TN  this  case  the  vessel  being  in  the  port  of  London,  G«««y.--How 

and  laden  with  a  cargo  of  merchandize,  destined  bond  given  in 

on  a  voyage  to  Jamaica  and  back  to  London,  the  ^^^^J^ 

master  being  without  funds  or  credit,  applied  to  ""^^^^^ 

W.  M.,  a  merchant  of  London,  for  the  loan  of  a  proceedings  in 

_  1       ,  .  rrn  1  the  Couit  of 

sum  of  money  on  bottomry.      1  he  money  was  ad-  Admiralty. 


Thk  Jcnnt. 
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•--I  ^?^'  vanced,  and  the  master  executed  a  bottomry  bond 
m  favour  of  W.  M.,  for  the  sum  of  990/. 

The  bond  was  made  payable  within  sixty  days 
after  the  arrival  of  the  ship  in  the  port  of  London, 
or  at  the  end  and  expiration  of  six  calendar  months 
from  the  date  of  the  bond. 

The  vessel  proceeded  to  Jamaica,  and  returned 
to  this  country  upon  the  26th  September,  1842. 

A  warrant  of  arrest  was  taken  out  against  the 
ship,  and  the  usual  proceedings  having  been  had, 
the  Court  was  now  moved  by  Burnaby  to  direct  a 
decree  of  appraisement,  and  a  perishable  monition 
to  issue  against  the  ship. 

Per  Curiam. 
I  feel  that  some  difficulty  arises  upon  the  face  of 
this  bond.     The  bond  purports  to  have  been  given 
whilst  the  vessel  was  Ijring  in  port  prior  to  the  com- 
mencement of  a  voyage. 

Burnaby. 
The  bond  is  drawn  up  in  precisely  the  same 
terms  as  the  bond  in  the  case  of  the  Hero.  More- 
over, the  parties  interested  in  the  ship  have  had 
notice  of  this  application,  and  no  objection  is  raised 
on  their  behalf. 

Per  Curiam. 

As  the  owners  have  had  notice  of  the  applica-- 
tion,  and  no  objection  is  taken  on  their  behalf,  I 
shall  sign  the  primum  decretum^  and  direct  the 
decree  to  issue  as  prayed. 

If  any  objection  had  been  raised  on  behalf  of  the 
owners,  I  should  have  entertained  much  doubt  in 
granting  this  motion. 

The  acquiescence  of  the  owners  relieves  me  from 


Ths  Jbmnt. 
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the  doubt  in  the  present  instance.  I  shall  there-  ^^^^j^^,^^ 
fore  grant  the  motion ;  but  I  wish  it  to  be  under- 
stood that  in  so  doing,  I  give  no  opinion  upon  the 
question,  how  far  a  bond  given  in  port,  prior  to  the 
commencement  of  a  voyage,  is  recoverable  by  pro- 
ceedings in  this  Court. 

Motion  granted. 


THE     MOUNTAINEER.        HeATON.  SIM  January. 


TN  this  case  the  Mountaineer,  a  barque  of  354  vc««eUcoi^°up 
tons,  having  struck  upon  the  Tongue  Sand,  and  SS^^iinJ^"" 
afterwards  upon  the  shingles  off  Margate,  upon  the  **^  *  *^lj  j?  ^" 
8th  of  September  last,  two  luggers,  the  Mary  and  peraom  compos- 
the  Liberty,  of  the  joint  burthen  of  forty-nine  tons,  I'JSough  ITJI^ 
went   to  her  assistance;  and  upon  the  following  l^^^J^^^ 
morning,  having  brought  out  an  anchor  and  cable,  entitled  to  be 
the  salvors  succeeded  in  conducting  her  to  the  North  savors. 
Foreland,  when  she  was  taken  in  tow  and  brought  up 
to  London  by  a  steamer. 

The  value  of  the  ship,  cargo  and  freight,  was 
£12,000,  and  a  tender  of  £120  was  offered  and 
rejected. 

The  case  was  argued  by 

Addanui  and  Robinson^  for  the  salvors. 

Queen's  Advocate  and  Elphinstone^  contra. 

The  Court  awarded  the  sum  of  £250,  and  in  the 
course  of  the  judgment  observed  : — "There  is  much 
discrepancy  with  respect  to  the  manner  in  which 
the  services  of  the  salvors  were  tendered  and 
accepted.  On  the  one  hand,  it  is  said  by  the 
master  that  he  only  accepted  the  assistance  of  five 
men,  and  on  the  other  it  is  alleged  by  the  salvors 
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184S. 
Tbb  Moun- 


that  the  services  of  aU  were  aceepte<L  Now  I  am 
of  opinion,  that  when  two  vessels  come  up  together 
to  render  assistance  to  a  ship  in  distress,  all  the 
persons  composing  the  crews,  although  a  part  only 
are  actually  employed,  are  entitled  to  be  considered 
as  salvors.  It  is  probable  that,  under  the  circum- 
stances in  which  they  were  placed,  the  pilot,  the 
master  and  crew  were  exceedingly  alarmed ;  and  I 
think  the  statement  of  the  salvors  upon  this  point 
is  supported  by  all  the  facts  of  the  case.  I  am  of 
opinion  that  the  tender  is  not  sufficient. 


sin  January, 

If  a  vesiel 
chooaet  to  aTail 
henelf  of  a  par- 
ticular  mode  of 
going  down  the 
river  at  a  par- 
ticular time, 
which  renders 
it  di€Bciilt  to 
eieape  a  col- 
hnon,  she  must 
hear  the  oonse- 
quenees  of  the 
contingency  to 
which  she  has 
exposed  herMiC 

JPlea^ina 
cause  of  da- 
nagesy  that  the 
ship  causing  the 
collision  was 
heing  warped 
down  the  river 
at  the  time^  and 
in  consequence 
could  not  get 
out  of  the  way, 
orerruled. 


THE  HOPE.     Hart. 

T^HIS  was  a  case  of  collision  under  the  circum- 
stances noticed  in  the  judgment  of  the  Court. 

For  the  owners  of  the  barge,  Addams. 

For  the  owners  of  the  Hope,  Phillimore^  A.  A.^ 
and  Harding. 

Per  Curiam, 

The  circumstances  of  this  case  are  exceedingly 
few,  and  the  question  which  it  involves  is  in  its 
nature  of  the  very  simplest  kind. 

The  act  on  petition  on  behalf  of  the  plaintiff, 
which  is  very  properly  confined  to  the  facts  which 
occurred  at  the  time  of  the  collision,  states  that 
the  barge  was  coming  up  the  river  Thames  with 
the  tide,  whilst  the  schooner  was  going  down  the 
river  against  the  tide,  with  a  south-west  or  favour- 
able wind,  and  instead  of  getting  out  of  the  way,  as 
she  ought  to  have  done,  she  ran  into  the  barge 
stem  on.     The  defence  to  the  action  contains  no 
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direct  denial  of  this   averment.     The  answer  of  ^^^^J^j^^^ 

the  schooner  is,  that  the  barge  had  but  one  man    thi  Hon. 

m  board ;  but  by  the  evidence  it  is  proved  that 

there  were  two.     It  also  further  alleges,  that  the 

schooner  was  incapable  of  getting  out  of  the  way, 

because  she  was  warped  ;  and  the  answer  concludes 

with  a  vast  deal  of  irrelevant  matter,  setting  forth 

alleged   conversations   which    took    place    on   the 

occasion,  to  the  effect  that  the  amount  of  damage 

was  estimated  at  about  £6,  and  that  an  offer  was 

made  to  accept  that  sum,  but  without  prejudice,  as 

a  compensation  for  the  damage  in  question.     Now 

assuming  that  the  tender  was  made  as  stated,  it  is 

impossible  that  I  could  take  any  notice  of  it  in  these 

proceedings.     The  Court  has  no  materials  whereon 

to  form  a  judgment  as  to  whether  it  is  equal  to  the 

damage  which  has  been  sustained ;  and  even  if  it 

had,  the  course  of  justice  would  require  that  it 

should  be  referred  to  the   registrar   to  ascertain 

the  feet.     With  respect  to  the  argument  which  has 

been  urged,  that  cases  have  occurred  in  which  such 

tenders  have  been   admitted  in  salvage  cases,    it 

is  to  be   observed  that  the    distinction  between 

salvage  and  damage  by  collision  is  superabundant. 

Moreover,  even  in  cases  of  salvage,  a  tender  would 

not  be  binding  or  conclusive  unless  it  were  made 

m  Court. 

Dismissing,  therefore,  from  my  consideration  the 
averments,  in  the  answer  to  which  I  have  adverted, 
the  only  point  to  be  decided  is  who  is  to  blame. 
The  defendant  has  made  an  admission  in  his 
own  plea,  from  which  it  is  to  be  inferred  that  the 
damage  was  occasioned  by  himself.  Does  then 
the  asserted  fact,  that  the  schooner  was  incapable 
of  getting  out  of  the  way  because  she  was  warped. 
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sin  Januiofy* 
The  Hors. 


1848.  supply  a  sufficient  exculpation  to  relieve  the 
owners  from  making  the  indemnification  which 
is  claimed  hy  the  plaintiff^  in  these  proceedings  ? 
I  am  clearly  of  opinion  that  it  does  not.  If  a 
vessel  chooses  to  avail  herself  of  a  particular  mode 
of  going  down  the  river  at  a  particular  time,  which 
renders  it  difficult  to  escape  collision,  if  a  collision 
does  take  place,  she  must  hear  the  consequences 
of  a  contingency  to  which  she  has  exposed  herself. 
I  therefore  pronounce  for  the  damage,  and  refer 
the  amount  to  the  registrar  and  merchants,  and  I 
must  give  the  plaintiff  his  costs. 


siirjimtidry.  THE  AGRICOLA.     Grayson. 


aTMsdtaki^*'^  T^IS  was  a  causc  of  collision  promoted  by  the 
dSck^'thTdLe"  owners  of  the  schooner  the  Don  against  this 

and  ^ner  of      VCSSCl,  her  tacklc,  &C. 

aMhor"w  cxt  The  act  on  petition  on  behalf  of  the  owners  of 

Ji;;'j^^„^'**^?  the  Don  in  substance  pleaded— That  the  Don  ar- 
^^^Drf*"  •  rived  off  the  King's  Dock  basin,  at  Liverpool, 
a  cause  of  dap  about  uoou  ou  the  7th  September  last.  That 
^^d  wftii".  whilst  in  the  act  of  warping  into  the  dock,  the 
^(T^t^  master  was  ordered  to  drop  astern,  so  as  to  per- 
entering  the  port  mit  au  outward  bouud  vessel  to  pass,  which  order 
andra^m^foui  was  obcycd,  the  sails  being  at  such  time  furled 
^-c£)Mt^-  under  the  pier  dock  master's  direction.  That  sub- 
***"iPiktTrt  sequent  to  the  passing  of  the  vessel,  and  whilst 
and  the  General  the  crcw  wcrc  making  every  dispatch  to  dock  her, 
asuiddo^  the  barque  Agricola  suddenly  appeared  in  sight, 
Se^Mariaan'd  running  uudcr  sail  into  the  basin  at  the  rate  of 
the  Protector,     about  six  milcs  per  hour,  having  both  the  wind 

fupported.  ,  •       i_         i» 

and  tide  strong  in  her  favour ;  that  she  so  con- 
tinued running  without  letting  go  her  anchor  un- 
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til  she  had  got  close  upon  the  Don,  and  in  conse-        iflis. 
quenoe  of  such  neglect  on  her  part,  not  having      **  ««««»y- 
been  checked  in  time,  ran  full  speed  into  the  Don, 
doing  the  damage,  &c. 

On  the  part  of  the  Agricola  it  was  pleaded  in 
answer,  that  when  off  Point  Lynas  a  duly  licensed 
Liverpool  pilot  was  taken  on  board  the  Agricola, 
who  took  charge  of  the  vessel  and  proceeded  with 
her  up  to  Liverpool.  That  at  the  time  the  barque 
rounded  the  rock,  all  her  sails  were  furled  with 
the  exception  of  the  foretop  sail,  which  was  double 
reefed.  That  as  the  barque  proceeded  up  the 
river  Mersey  under  the  charge  of  the  pilot,  the 
foretop  sail  was  by  his  direction  clued  up  snug, 
previous  to  running  into  dock.  That  as  the 
barque  neared  the  entrance  of  the  King's  Dock 
basin,  into  which  the  pilot  intended  to  take  her, 
he,  as  well  as  the  master  and  crew,  saw  a  vessel 
moored  to  the  north  pier-head,  and  when  they 
rounded  her  and  were  about  to  run  into  the  basin, 
they  saw  for  the  first  time  the  schooner  Don  lying 
right  athwart  the  basin.  That  although  the  pilot, 
master,  and  crew  of  the  Agricola  had  kept  a  good 
look-out,  it  was  impossible  for  them  to  see  the 
schooner  until  they  were  at  the  entrance  of  the 
basin,  as  the  tobacco  warehouses  and  the  vessels 
lying  at  the  entrance  obstructed  the  view.  That 
the  schooner  was  lying  in  an  improper  position, 
viz.,  close  to  the  entrance  of  the  basin,  and  right 
across  it,  her  stem  being  within  ten  or  twelve 
yards  of  the  south  wall,  and  with  two  hawsers  out, 
which  were  fastened  to  the  north  pier-head.  That 
the  barque  was  in  the  entrance  of  the  basin  almost 
the  moment  those  on  board  her  saw  the  schooner. 
That  it  was  impossible  to  let  go  the  anchor  of  the 
barque  in  the  entrance  of  the  basin,  as  there  is  not 
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ThB  AOBICOLA. 


1845.  sufficient  room  for  a  vessel  to  swing  between  the 
pier-heads,  but  immediately  on  her  getting  inside, 
the  crew  of  the  barque  let  go  the  best  bower,  and 
fearing  she  could  not  be  brought  up  in  time,  they 
put  the  helm  hard  aport,  to  endeavour  to  clear 
the  schooner  by  going  between  her  and  the  south 
wall,  but  the  barque  had  so  much  way  upon  her, 
and  the  chain  ran  out  so  quickly,  that  before  she 
could  be  brought  up  she  struck  the  schooner  on  her 
larboard  bow,  and  then  ran  against  the  south  wall 
of  the  basin,  where  she  was  brought  up.  That  the 
collision  was  imputable  to  the  mismanagement  of  the 
Don  in  taking  up  the  position  which  she  did  across 
the  basin,  and  not  to  any  one  on  board  the  Agri- 
cola,  or  if  so,  the  same  was  occasioned  by  the  default 
of  the  pilot/  who  was  in  sole  charge  of  the  barque. 
That  by  reason  of  the  premises  and  of  the  provi- 
sions of  the  Liverpool  Pilot  Act,  5  Geo.  IV.  cap.  73. 
sec.  25,  and  of  the  General  Pilot  Act,  in  that  case 
made  and  provided,  the  owners  of  the  Agricola  are 
not  answerable  for  the  damage,  &c.,  &c. 

A  reply  was  given  in  on  behalf  of  the  owners  of 
the  Don,  denying  that  the  vessel  was  in  an  impro- 
per position  as  pleaded ;  also  denying  that  the  Pilot 
Acts  pleaded  in  the  answer  of  the  Agricola  applied 
under  the  circumstances  of  the  case. 

The  case  was  argued  upon  the  merits  before  Tri- 
nity Masters  by 

Queen^s  Advocate  and  Addams  for  the  owners 
of  the  Don. 

Haggard  and  Bayford  for  the  owners  of  the 
Agricola. 

The  Trinity  Masters  were  of  opinion  that  the  Don 
was  anchored  in  a  proper  situation,  under  the  direc- 
tion of  the  dock-master ;  and  that  the  blame  was 
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attributable  to  theAgricola.    Being  expressly  asked        isis. 
to  give  their  decision  upon  the  point,  the  Trinity    ^^'^  '^onuary. 
Masters  were  further  of  opinion  that  the  pilot  on 
board  the  Agricola  was  solely  responsible  for  the 
accident. 

The  question  was  subsequently  raised  upon  the 
point  of  law,  how  far  the  statutes  pleaded  sustained 
the  claim  of  the  Agricola  to  an  exemption  from  lia- 
bility, and  upon  this  point  the  Court  delivered  the 
following  judgment. 

Judgment — Dr.  Lushington. 
I  have  abeady  in  former  instances  been  called 
upon  to  consider  the  construction  of  the  Pilot  Acts, 
and  in  so  doing,  I  had  occasion  to  refer  to  the  pre- 
vious decisions  which  had  been  made  with  regard 
to  those  Acts.  In  referring  to  those  decisions,  it 
was  my  misfortune  to  find  that  the  interpretations 
put  upon  the  statutes  had  not  been  uniform  or  con- 
sistent ;  and  in  this  conflict  of  authorities  in  the 
cases  of  the  Protector  and  the  Maria,  I  felt  myself 
bound  to  form  my  own  opinion,  and  having  be- 
stowed the  most  anxious  consideration  upon  the 
subject,  to  determine  the  question  according  to  the 
best  of  my  own  judgment.  It  would  not,  I  think, 
tend  to  throw  any  light  upon  the  present  case  if  I 
were  to  repeat  the  observations  which  I  made  in 
deciding  those  cases.  Thus  much,  however,  I  may 
premise,  in  approaching  the  consideration  of  the 
question  which  I  have  now  to  determine,  viz.,  that 
I  shall  continue  to  adopt  the  principles  of  law 
which  I  laid  down  in  the  caaes  of  the  Protector 
and  the  Maria,  until  my  decision  in  those  cases  is 
overruled  by  a  superior  court,  and  by  those  prin- 
ciples I  shall  be  guided  in  determining  the  present 
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1848.        cage,  unless  any  novelty  should  be  found  in  its  cir- 
9Ui  January,    q^j^jj^iqj^q^^  ^  ^q^q  ^  distinctiou  in  its  favour. 

What  then  are  the  facts  of  the  case  as  they  are 
disclosed  in  the  evidence  before  the  Court  ?  The 
mate  of  the  Agricola  states,  in  his  affidavit,  that 
the  vessel  having  arrived  from  Calcutta  in  the 
river  Thames,  was  proceeding  from  the  Thames 
to  the  port  of  Liverpool ;  and  it  is  to  be  collected 
from  the  affidavit  of  the  dock-master,  that  at  the 
time  she  entered  the  port  of  Liverpool  she  was  in 
ballast.  It  also  farther  appears,  that  when  enter- 
ing the  port  of  Liverpool,  the  master  of  the  Agricola 
took  a  licensed  pilot  on  board ;  that  the  collision 
in  question  occurred  whilst  such  pilot  was  on  board, 
and,  in  the  judgment  of  the  Trinity  Masters,  by 
whom  the  Court  was  assisted  when  the  case  was 
heard  upon  its  merits,  such  collision  was  occasioned 
entirely  by  the  default  of  the  pilot  alone,  and  was 
not  in  any  degree  to  be  attributed  to  the  miscon- 
duct or  negligence  of  the  master  and  crew. 

This  point  was  expressly  submitted  by  the  Court 
to  the  consideration  of  the  Trinity  Masters,  and 
they  were  of  opinion  that  the  whole  blame  lay  with 
the  pilot,  and  for  this  obvious  reason,  namely,  that 
the  collision  arose  from  the  course  pursued  by  the 
Agricola  in  dropping  her  anchor  on  entering  the 
port ;  and  it  was  the  exclusive  duty  of  the  pilot  to 
decide  upon  the  proper  time  and  manner  in  which 
the  anchor  should  be  dropped.  Under  this  state 
of  circumstances,  the  question  now  arises,  whether 
or  not,  under  the  Liverpool  Pilot  Act,  or  by  the 
General  Pilot  Act,  the  owners  of  the  Agricola  are 
to  be  relieved  from  their  liability  to  make  good  the 
loss  which  has  been  occasioned  ?  In  the  act  on 
petition,  the  owners  of  the  Agricola  have  set  forth 


Tm  AoEicoLA. 


THE  HIGH  COURT  OF  ADMIRALTY.  15 

the  ground  of  their  asserted  exemption  in  the  fol-  \s4s. 
lowing  terms :  "  That  under  the  provisions  of  the  ^^'^  •^'•••''^* 
Liverpool  Pilot  Act,  5  George  IV.  cap.  73,  sect. 
25,  and  also  the  General  Pilot  Act  in  that  case 
made  and  provided,  the  owners  of  the  Agricola  are 
not  liable,*'  &c.  From  these  words,  therefore,  it  is 
obvious,  that  the  Act  5  Geo.  IV.  is  specifically 
referred  to  as  a  ground  of  defence,  and  the  attention 
of  the  Court  is  directly  called  to  it.  It  is  also 
equally  clear,  that  the  defence  is  not  rested  ex- 
clusively upon  the  Liverpool  Pilot  Act  alone,  but 
upon  the  Liverpool  Act  in  conjunction  with  the 
General  Pilot  Act.  In  arguing  the  case,  the 
same  course  of  argument  was  pursued  as  was 
adopted  in  the  cases  of  the  Protector  and  the  Maria ; 
and  the  authority  of  the  cases  Carruthers  v.  Side- 
bottom,  and  the  Attorney-General  v.  Case  was 
again  referred  to. 

The  first  question  then  which  I  have  to  consider 
is  this ;  whether  under  the  provisions  of  the  Liver- 
pool Pilot  Act,  the  master  of  the  Agricola  was 
bound  to  take  a  pilot  or  not  ?  The  Court  has  been 
referred  to  the  various  sections  of  this  Act ;  and 
looking  more  immediately  to  the  words  of  the  25th 
section,  it  is  abundantly  clear,  that  under  that  par- 
ticular section,  the  master  of  the  Agricola,  being 
the  master  of  a  vessel  inward  bound,  in  the  ab- 
sence of  a  licensed  pilot  on  board,  would  have 
been  liable  to  pay  full  pilotage  dues,  unless  his  ves- 
sel was  in  ballast  at  the  time  of  entering  the  port 
of  Liverpool,  and  employed  in  the  coasting  trade. 
It  is  to  be  especially  noticed,  that  both  these  par- 
ticulars should  be  combined,  in  order  to  take  away 
tbe  penalty  of  full  pilotage  payment  in  the  case  of 
an  inward  bound  vessel  entering  the  port  of  Liver- 
pool without  a  licensed  pilot  on  board.     How  far 
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I84S.        are  these  essential  facts  established  in  the  present 
TV.  iT^    instance  ?     Looking  to  the  pleadings  in  the  cause, 
I  do  not  find  them  in  any  manner  specifically  set 
forth  by  the  owners  of  the  Don.     They  have  con- 
tented  themselves  with   simply  denying  that  the 
25th  section  of  the  Liverpool  Pilot  Act,  and  also 
the   General   Pilot   Act,   as   pleaded,   applies   in 
this  case;  and  their  plea  is  defective  in  this  re- 
spect, inasmuch  that  if  it  was  intended  to  deprive 
the  owners  of  the  Agricola  of  their  exemption 
from  liability  under  the  statute,  upon  the  ground 
that  the  pilot  was  voluntarily,    and  not  compul- 
sorily  taken   on  board,   it  should  have   been  ex- 
pressly pleaded,    that  the   Agricola,  although  in- 
ward bound,  was  not  compellable  to  take  a  pilot  on 
board,  because  she  was  in  ballast,  and  was  engaged 
in  the  coasting  trade.     How  then  does  the  matter 
stand  upon  the  evidence  before  the  Court  ?     That 
the  Agricola  was  in  ballast  at  the  time,  must,   I 
think,  be  considered  as  sufficiently  established  by 
the  affidavit  of  the  dock-master,  for  this  was  a  fact 
within  his  own  immediate  knowledge,  and  his  as- 
sertion of  this  fact  is  altogether  uncontradicted. 
With  respect  to  the  further  averment  to  be  found 
in  his  affidavit,  ''  that  she  had  just  arrived  from  a 
coasting  voyage^*  I  am  not  disposed  to  place  the 
same  reliance  upon  the  assertion  of  this  witness, 
and  for  this   reason,  viz.,    that   his    information 
upon  this  point  could  only  have  been  derived  from 
the  representation  of  others.    If,  therefore,  there  is 
any  other  evidence  upon  this  point,  to  that  evidence 
I  faust  resort.     Now  the  chief  mate  of  the  Agri- 
cola, in  his  affidavit,  states  to  this  effect :  **  That 
he  shipped  on  board  the  vessel,  and  proceeded  in 
her  on  two  voyages;   first,   to   Rio   Janeiro   and 
Calcutta,  and  back  to  London;  and  secondly,  to 
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Port  Philip  and  Calcutta,  and  thence  hack  to  isis. 
London ;  and  afterwards  from  London  to  Liverpool. 
Does  this  representation  of  the  employment  of 
the  vessel  bring  it  within  the  description  of  a  coast- 
ing vessel,  or  of  the  principle  upon  which  the  mas- 
ters of  vessels  engaged  in  the  coasting  trade  are  ex- 
empted from  the  necessity  of  taking  a  pilot  on 
board  ?  I  am  of  opinion  that  it  does  not  In  my 
apprehension,  the  principle  upon  which  vessels  en- 
gaged in  the  coasting  trade  are  so  exempted  is 
this.  That  the  masters  of  such  vessels,  from  their 
occupation  and  experience,  are  supposed  to  be  so 
familiarly  acquainted  with  the  English  coasts,  that 
it  would  be  superfluous  and  oppressive  upon  the 
owners  to  impose  upon  them  the  necessity  of  em- 
ploying a  pilot  on  board.  This  consideration,  it 
seems  to  me,  could  not,  by  any  fair  application  of 
the  principle,  attach  to  the  master  of  the  Agricola, 
who,  according  to  the  testimony  of  the  mate,  had 
been  employed  for  a  length  of  time  in  voyages  to 
foreign  and  far  distant  countries,  and  who,  as  far 
as  the  evidence  goes,  does  not  appear  to  have  been 
engaged  in  the  coasting  trade  at  all.  It  has  been 
suggested  in  the  argument,  by  the  counsel  for  the 
owners  of  the  Don,  that  the  Agricola,  having  dis- 
charged  the  whole  of  her  cargo  in  London,  had 
completed  the  voyage  from  Calcutta  in  which  she 
was  engaged.  That  the  voyage  from  London  to 
Liverpool  was  consequently  to  be  considered  as  a 
new  and  distinct  voyage,  and,  being  from  one  port 
of  England  to  another,  was  fairly  within  the  de- 
signation of  a  coasting  voyage.  Now,  in  one  sense 
of  the  phrase,  undoubtedly  a  voyage  from  one  port 
in  England  to  another  may  perhaps  be  properly  de- 
scribed as  a  coasting  voyage ;  but,  looking  to  the 
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1843.  general  intention  of  the  legislature,  and  also  to  the 
3irf  janway.  ^^^^  immediate  wording  of  the  25th  section  of  the 
statute  5  &  6  G.  IV.  cap.  75, 1  am  clearly  of  opinion 
that  the  voyage  of  this  vessel  from  London  to  Liver- 
pool, in  the  statutory  definition  of  the  term,  cannot 
be  considered  a  coasting  voyage,  so  as  to  bring  it 
within  the  exception  marked  out  by  the  25th  sec- 
tion.  The  meaning  of  the  expression  "coasting 
voyage,'*  in  that  section,  according  to  my  inter- 
pretation of  the  term,  is  to  be  confined  to  a 
trading  from  one  British  port  to  another.  If  this 
be  so,  the  master  of  the  Agricola,  in  case  he  had 
refused  to  receive  a  pilot  on  board,  would  have 
been  liable  to  the  payment  of  full  pilotage  dues, 
under  the  provisions  of  the  25th  section  of  the  Act. 
He  would,  moreover,  have  been  subjected  to  a 
further  penalty  under  the  provisions  of  the  20th 
section,  the  words  of  which  are  these :  "  shall  make 
a  signal,  and  take  a  pilot,  or  be  liable  to  a  penalty 
of  £5.  Being  then  of  opinion  that  the  master  of 
the  Agricola  was  compelled  to  take  a  pilot,  I  have 
now  to  consider  how  far  the  owners  of  this  vessel 
are  exonerated  from  the  consequences  of  such 
pilot's  misconduct.  In  the  investigation  of  this 
point  in  the  case,  I  must  look  to  the  General  Pilot 
Act,  6  G.  IV.  cap.  175.  The  Liverpool  Pilot  Act 
contains  no  express  exoneration,  and  no  construc- 
tion has  been  put  upon  that  Act  that,  per  se^  it 
confers  upon  the  owners  any  exemption  from  lia- 
bility. The  question  then  arises,  is  tliis  responsi- 
bility taken  away  by  the  General  Pilot  Act  ?  This 
question  is  obviously  attended  with  no  little  dif- 
ficulty, and  for  this  reason,  viz.,  that  it  has  already 
been  raised  before  the  Court  of  King's  Bench  and 
the  Court  of  Exchequer,  and  the  judges  of  those 
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Courts  entertained  very  different  conclusions  with 
respect  to  the  construction  of  the  Act  of  Par- 
liament ;  the  Court  of  King's  Bench  holding  that 
the  general  Act  did  operate  upon  the  Liverpool 
Act,  the  Court  of  Exchequer  as  clearly  holding 
that  it  did  not  In  determining  this  question  in 
reference  to  the  present  case,  I  shall  adopt  the 
same  course  which  I  pursued  in  the  case  of 
the  Maria,  and,  without  taking  upon  myself  the 
difficult  task  of  deciding  upon  the  conflicting  opi- 
nions of  such  high  authorities  as  the  Court  of 
King's  Bench  and  the  Court  of  Exchequer,  1  shall 
he  guided  by  the  general  principle  upon  which  my 
judgment  was  founded  in  the  case  of  the  Maria, 
viz.,  that  wherever  a  man  is  compelled  by  the  law 
to  employ  a  particular  individual  in  the  perform- 
anfiTof  a  given  service,  the  law  (which  imposes  the 
obligation  upon  him)  must  take  away  his  responsi- 
bility for  the  acts  of  that  individual  whom  he  is  so 
compelled  to  employ.  Applying  this  principle  to 
the  circumstances  of  the  case  before  me,  I  am  of 
opinion  that  the  defence  of  the  owners  of  the  Agri- 
cola  is  a  valid  defence,  and  that  they  have  esta- 
blished their  exemption  from  the  responsibility  of 
this  collision. 

Before  I  close  my  observations  upon  this  case,  I 
will  shortly  advert  to  an  argument  which  has  been 
urged  by  the  counsel  for  the  owners  of  the  Agri- 
cola,  that  even  if  the  taking  a  pilot  on  board  was 
not  compulsory,  yet,  if  a  pilot  should  be  taken  in 
pursuance  of  the  provisions  of  an  Act  of  Par- 
liament, the  liability  of  the  owners,  upon  general 
principle,  is  thereby  discharged.  In  support  of 
this  position,  the  Court  was  referred  to  the  decision 
in  the  case  of  Lucy  v.  Ingram.    Reference  was  also 
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I84S.  maxle  to  the  case  of  M illigan  v.  Wedge,  reported 
anuary.  .^  ^j^^  ^^^^  voluHie  of  Adolphus  and  Ellis's  Re- 
GRicoLA.  pQj.j.g^  Now,  in  the  case  of  Lucy  v.  Ingram  (a),  a 
pilot  was  taken  voluntarily  by  the  master  of  a  ves- 
sel, and  as  such  pilot  was  taken  under  the  pro- 
visions of  the  statute,  he  being  compellable  to  go 
on  board  if  required,  and  the  55th  section  of  the 
Act  having  directed  that  no  person  shall  be  respons- 
ible for  the  acts  of  a  pilot  taken  on  board  under  the 
provisions  of  the  statute,  the  Court  of  Exchequer 
was  of  opinion  that,  although  the  master  was  not 
compelled  to  take  the  pilot,  yet  being  taken  by 
virtue  of  the  statutory  enactment,  the  owners  were 
not  responsible  for  the  acts  of  such  pilot.  The 
case,  therefore,  of  Lucy  v.  Ingram,  is  clearly  dis- 
tinguishable from  the  case  suggested,  and  I  am  not 
prepared  to  extend  the  principle  upon  which  that 
case  was  decided  to  the  case  of  a  pilot  voluntarily 
taken  on  board  under  the  provisions  of  the  Liver- 
pool Pilot  Act,  unless  the  Act  of  6  G.  IV,  applies 
to  that  Act,  Assuming  that  it  does  not  apply,  I 
am  not  prepared  to  say  that  if  the  pilot  had  been 
f  voluntarily  taken  on  board  this  vessel,  the  owners 
would  not  be  responsible  for  the  acts  of  that  pilot 
If  the  doctrine  contended  for  be  true,  that  the  re- 
sponsibility would  not  attach  upon  general  principle, 
the  discussions  in  the  Courts  of  King's  Bench  and 
the  Exchequer  would  have  been  unnecessary ;  and 
looking  to  the  persons  by  whom  the  question  was 
argued  and  determined  in  those  Courts,  the  Chief 
Baron  Thompson  being  one  of  the  judges,  than 
whom  a  more  careful  judge  never  sat  upon  the 
bench,  I  cannot  but  think  that  if  such  an  argument 

(a)  In  the  Court  of  Exchequer. 
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would  have  held  good,  it  would  have  been  noticed    31^  J^^ 
in  the  argument  of  counsel,  or  adverted  to  in  the 
judgment  of  the  Court. 

With  respect  to  the  case  of  Milligan  t\  Wedge, 
I  do  not  think  that  case  will  bear  out  the  proposi- 
tion in  support  of  which  it  has  been  cited. 

In  that  case,  the  purchaser  of  a  bullock  employed 
a  licensed  drover  to  drive  it  from  Smithfield  to  the 
butcher's  shop.  The  drover  employed  a  boy,  and 
mischief  was  occasioned  through  the  careless  driv- 
ing  of  the  boy  so  employed.  The  Court  held  that 
the  purchaser  was  not  liable  for  the  damage,  and 
for  this  reason,  viz.,  that  by  the  bye-laws  of 
London  he  was  compelled  to  employ  the  licensed 
drover  in  the  first  instance ;  he  had  therefore  no 
choice  as  to  whom  he  should  employ.  Between 
that  case,  therefore,  and  the  present  case  there  is 
this  distinction,  that  in  the  present  case  the  owners 
of  the  Agricola  might  by  law  have  employed  their 
own  master  in  navigating  their  vessel,  subject  to 
the  penalties  to  which  I  have  already  adverted. 
In  the  case  of  Milligan  v.  Wedge,  the  purchaser 
was,  ex  Tiecessitate^  compelled  to  employ  the  licensed 
drover.  The  principle  therefore  upon  which  that 
ease  was  determined,  does  not  apply  in  the  present 
case.  In  deciding  the  present  question,  my  judg- 
ment is  founded  solely  upon  the  principle  which 
I  laid  down  in  the  case  of  the  Maria,  viz.,  that 
the  master  of  the  Agricola  was  bound  to  take 
the  pilot  on  board,  and  the  collision  having  been 
occasioned  entirely  by  the  misconduct  of  that  pilot, 
the  owners  of  the  Agricola  cannot  be  made  re- 
sponsible.     I  therefore  dismiss  them  from  this  suit. 

Haggard.     With  costs  ? 

Per  Curiam.     No,  not  with  costs. 
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10  th  February, 


^®*»-  (^Motion.) 


Court. 


In  apportioning  HP  HIS  wRS  a  quGstioii  as  to  the  apportionment  of 
the  Court  wiif '  a  salvage  remuneration  awarded  by  the  Court 

u^ifbiiunrby    to  the  owners  and  crews  of  three  fishing  smacks. 
an  agreement  'pj^g   ^^gse,   which  was  a  CHsc   of  dcrclict,  was 

made  out  of  .         .      ^    • 

Court  between  argued  upou  its  merits,  in  Michaelmas  Term,  1842, 
cr^w**prio7to"  when  the  Court  awarded  the  sum  of  £1200,  the 
JhellTaS'^r.  admitted  value  of  the  ship  and  cargo  being  £4000. 
vice  was  ren-  Jt  appeared  that  at  the  time  of  hiring  the  crews 
A  scale  of      articlcs  were  drawn  up  by  the  owners,  and  signed 

apportionment       i         .1  x    •    •  x  -• 

drawn  up  under  by  the  mcu,  containmg  an  agreement  respecting 
ment*ov«IS^  thc  rclativc  apportionment  of  all  salvage  awards 
and  a  fresh  ap-    bctwecn  the  owucrs  and  the  crew.     In  pursuance 

lx}rtionroent  n      ^  •  l  •  i     • 

made  by  the  of  that  agreement  m  this  case,  bemg  a  case  of 
derelict,  a  particular  scale  of  apportionment  had 
been  drawn  up  by  the  agent  for  the  owners  and 
crews,  allotting  £2  to  each  of  the  mat«s,  and  £l 
to  each  of  the  seamen,  in  addition  to  the  sums 
which  they  were  entitled  to  receive  under  the 
articles.  It  also  further  appeared  that  an  extra 
allotment  had  been  made  to  the  apprentices  who 
were  on  board  at  the  time  of  the  salvage,  and  that 
payments  had  been  made  to  them  in  advance,  which 
it  was  alleged  could  not  be  legally  recovered. 
Under  these  circumstances,  the  scale  of  apportion- 
ment,  drawn  up  by  the  agent,  was  brought  in 
annexed  to  an  affidavit,  and  the  Court  was  moved 
to  confirm  the  same,  and  direct  the  sum  to  be  paid 
out  of  the  registry  to  be  distributed  accordingly. 

Per  Curiam. 
An  affidavit  has  been  made  in  this  case,  to  which 


^ 
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The  Louisa. 


I  must  advert,  before  I  proceed  to  state  my  opinion  .-,..  l?j?v 
upon  the  question  which  I  have  now  more  imme- 
diately to  determine.  The  affidavit  is  made  by 
Mr.  Hewitt,  who  describes  himself  as  the  agent  of 
the  owners  and  crews  of  the  three  smacks,  and  he 
states  that,  in  his  character  of  agent,  he  has  appor- 
tioned the  salvage  allotment  already  decreed  by 
the  Court,  according  to  the  terms  of  an  agreement 
made  between  the  owners  and  the  crew  of  the 
salving  vessel  at  the  time  of  hiring  ;  and  in  appor- 
tioning the  same  he  has  allotted  the  sum  of  £2  to 
each  of  the  mates,  and  £1  to  each  of  the  seamen, 
in  addition  to  the  sum  which  they  would  be  entitled 
to  receive  under  the  articles.  He  also  further  states, 
that  a  proportionate  additional  allotment  has  been 
made  to  the  apprentices  who  were  on  board  the 
smacks  at  the  time  of  the  salvage ;  and  that  he  has 
himself  made  sundry  payments  to  these  apprentices 
in  advance  upon  such  allotment,  and  that  it  will 
be  impossible  for  him  legally  to  recover  the  re- 
payment of  these  advances. 

Now  the  first  question  which  I  have  to  consider 
in  reference  to  this  affidavit  is  this.  Am  I,  in  the 
judgment  which  I  am  now  to  pronounce,  bound 
and  concluded  by  the  articles  which  are  so  stated 
to  have  been  entered  into  between  the  owners  and 
crews  of  these  vessels  ?  It  would,  I  conceive,  be 
repugnant  to  general  principles,  and  highly  pre- 
judicial  to  the  public  interests,  if  such  a  proposition 
could  be  legally  maintained  in  cases  of  this  de- 
scription. What  would  be  the  eflFect  of  it  ?  The 
effect  would  be  to  take  away  from  actual  salvors  the 
motives  to  all  enterprise  and  energy.  Until,  there- 
fore, I  am  compelled  by  superior  authority,  I  never 
will  consider  articles  of  this  nature,  made  previous 
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1M8.        to  the  performance  of  the  salvage  service,  binding* 
— L  and  conclusive  upon   my  judgment.     I  will  now 
very  shortly  advert  to  the  original  decree  of  the 
Court,  and  to  the  scale  of  apportionment  which  has 
been  brought  in  annexed  to  the  affidavits  in  the 
case.     When  this  cause  was  heard  upon  its  merits 
in  the  first  instance,  the  Court  allotted  a  sum  of 
£1200,  with  a  direction  that  ^£20  should  be   re- 
tained  for  the  purpose  of  indemnifying  the  crew 
of  the  vessel  saved  for  certain  articles  of  clothing, 
which  had  been  left  on  board  when  the  vessel  was 
abandoned,    and  which   it  would  seem   had  been 
appropriated  by  the  salvors  in  the  performance  of 
the  salvage  service.    The  original  sum  therefore  to 
be  distributed  was  £1180;  but  from  this  sum  a 
further  deduction  has  been  made  of  £82  for  agency 
expenses,  leaving  the  net  sum,  upon  which  I  am 
now  asked   to   decree   an    apportionment,   in   the 
amount  of  £1100.      As   the    deduction    for   the 
agent's  expenses  has  not  been  objected  to,  I  shall 
make   no  particular   observation  upon   it.     Thus 
much,   however,  I  may  state :  that  if  the  Court 
were  called  upon  to  give  an  opinion  upon  a  deduc- 
tion of  this  kind,  I  should  undoubtedly  refer  the 
consideration  of  the  matter   to  the  registrar  and 
merchants. 

I  now  come  to  the  scale  of  apportionment,  upon 
which  I  am  asked  to  decree  the  distribution  of  the 
remaining  £1100;  and  certainly,  looking  to  for- 
mer precedents  and  to  the  circumstances  of  this 
particular  case,  I  feel  that  in  affirming  the  ar- 
rangement,  I  should  act  in  violation  of  all  prece- 
dent, and  in  contradiction  to  the  rules  and  princi- 
ples which  have  been  laid  down  by  former  judges 
of  this  Court  in  cases  of  this  description.     I  have 
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referred  to  a  variety  of  cases  in  which  salvage  re-        i8is. 

mnneration  has  heen  apportioned  hy  the  learned  '^^"^' 

judges  who  have  preceded  me  in  this  chair,  and  I  "  "*"' 
find  that  the  utmost  amomit  ever  decreed  to  the 
owners  has  been  a  moiety  of  the  sum  awarded. 
In  the  case  of  the  Alhion,  which  was  one  of  the 
last  cases  decided  by  Sir  John  Nicholl,  that  learned 
judge  had  to  consider  the  apportionment  of  a  salvage 
award  between  the  owners,  master,  and  crew  under 
circumstances  much  resembling  the  present  case ; 
for  it  was  a  case  of  a  vessel  engaged  in  the  occu- 
pation of  fishing.  In  delivering  his  judgment,  Sir 
J.  NichoU  drew  a  distinction  between  steam  vessels 
and  other  vessels,  and  he  allotted  to  the  owners 
seven  twentieths,  observing  at  the  time  that  if  a 
scheme  for  the  apportionment  of  salvage  could  be 
agreed  upon  by  counsel,  he  would  make  it  a  rule 
of  Court.  I  extremely  doubt,  in  my  own  mind, 
whether  it  would  be  practicable,  looking  at  the 
varying  circumstances  of  this  class  of  cases,  to 
establish  any  rule  of  Court  on  the  subject  which 
could  be  binding  in  all  cases.  It  is  necessary  to 
look  to  the  particular  services  rendered  in  each 
case,  and  then  to  apportion  the  salvage  reward 
according  to  the  facts  and  circumstances  emerging 
from  that  investigation.  If  the  service  has  been 
rendered  at  great  loss  or  risk  to  the  vessel  her- 
self, the  owners  of  that  vessel  are  fairly  entitled  to 
a  greater  proportion  of  reward  than  when  she  is 
merely  auxiliary  to  the  service. 

What  then  are  the  circumstances  of  the  present 
case?  The  sum  to  be  apportioned  has  been  di- 
vided by  the  agent  into  300  shares,  and  of  these 
shares  seventy  shares  have  been  apportioned  to  each 
of  the  owners  of  the  three  smacks,  giving  to  these 
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1848.  owners  the  sum  of  £786  12^.,  out  of  a  gross  total 
i? — ZH^^L  of  £1180 ;  in  other  words,  nearly  two  thirds  of  the 
whole  salvage  remuneration.  The  scale  of  allotment 
then  gives  to  each  of  the  three  masters  ten  shares, 
amounting  to  £109  16^. ;  to  the  three  mates  five 
shares  each,  amounting  to  £54;  to  five  seamen, 
each  five  shares,  amounting  to  £91  10^.;  and 
lastly,  to  thirteen  apprentices  each  a  share  and  a 
half,  amounting  to  £73  4^.  Such  is  the  arrange- 
ment proposed  in  the  scale  of  apportionment  which 
has  been  drawn  out  for  the  Court's  acceptance,  and 
to  which,  as  I  have  already  stated,  I  do  not  feel 
myself  justified  in  yielding  my  concurrence.  I 
have  been  reminded  of  the  occiq)ati(m  of  the  three 
vessels  engaged  in  this  service,  and  it  has  also  been 
urged  upon  the  Court  that  partial  advances  have 
been  made  by  the  agent  in  pursuance  of  the  pro- 
posed arrangement,  and  that  great  difficulty  will  be 
experienced  by  Mr.  Hewitt  in  recovering  from  the 
apprentices,  who  are  minors,  the  money  which  has 
been  advanced.  Of  the  latter  circumstance  I  can 
take  no  notice  in  the  present  instance  :  if  the  agent 
has  made  the  asserted  payments  in  his  own  wrong, 
and  at  hb  own  risk  and  hazard,  he  must  also  take 
the  risk  of  recovering  it  from  the  parties  to  whom 
such  payments  have  been  made.  I  have  taken 
into  my  consideration  the  fact  that  the  three  ves- 
sels were  engaged  in  fishing  at  the  time,  and  I  am 
of  opinion  now,  as  I  was  formerly,  when  I  appor- 
tioned the  salvage  award  in  the  case  of  the  Deve- 
ron,  that  the  owners  of  fishing  vessels  are  entitled 
to  a  more  liberal  allotment  than  the  owners  of 
other  vessels,  because  their  occupation  is  inter- 
rupted, and  secondly,  because  the  expense  of  navi- 
gating them  is  larger  than  in  ordinary  cases,  so  far 
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as  regards  the  wages  of  the  mariners.  Takings  i84S. 
then,  the  case  of  the  Deveron  as  my  guide,  I  shall  —  _''T*^ 
adopt  the  same  rule  as  I  pursued  in  that  case  with 
regard  to  the  owners.  In  that  case,  £l600  was 
awarded,  and  I  gave  the  owners  £700,  or  seven 
sixteenth  shares.  The  same  proportion  I  now  al- 
lot to  the  owners  of  the  three  fishing  smacks. 
With  regard  to  the  proportions  of  the  masters, 
mates,  seamen,  and  apprentices,  I  am  not  inclined 
on  the  present  occasion  to  disturb  the  arrangement 
with  which  they  are  themselves  satisfied.  The  ap- 
portionment then  will  be  as  follows : — 


To  the  owners    .     .     . 

£480 

7 

6 

To  the  3  masters    .     . 

205 

17 

6 

To  the  3  mates       .     . 

102 

18 

9 

To  the  5  seamen     .     . 

171 

11 

3 

To  the  13  apprentices 

137 

5 

0 

I  shall  only  allow  the  money  to  be  paid  out  ac- 
cording to  this  scale  of  distribution,  and  there  must 
be  a  fresh  power  of  attorney  from  the  parties  inter- 
ested authorizing  the  receipt  of  the  same,  and  the 
parties  must  have  full  knowledge  of  all  the  present 
circumstances. 


THE  COLUMBINE.    Norwood.  imFei,nsary, 


T'HIS  was  a  cause  promoted  by  the  Trustees  of  Trinity-Hous« 

M.  '*  *  regulation  up- 

the  Newcastle  General  Shipping  Company,  the  hSd. 
owners  of  the  Brig  Undaunted,  against  the  Colum-  »tcamer"for  not 
bme,  her  tackle,  &c.,  for  damage  by  collision  at  ^'^^^^'^^^ 

sea.  damages  pro- 

nounced  for* 

The  act  on  petition  on  behalf  of  the  Undaunted 
in  substance  pleaded : — That  on  the  23rd  September 
last  the  Brig  sailed  from  London  in  ballast,  bound 
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Tbb  Colox. 


184S.  to  Newcastle-upon-Tyne,  and  havinfif  encountered 
— — - — —1  contrary  winds,  arrived  in  the  Swin  about  six 
o'clock,  p.  M.,  of  the  2nd  October  following,  where 
she  cast  anchor  at  low  water,  intending,  when  the 
ebb  tide  again  commenced,  to  proceed  on  her 
voyage.  That  about  half-past  twelve  o'clock  a.m. 
of  the  following  day,  the  anchor  was  weighed,  and 
the  said  vessel  stood  n.w.  by  n.  for  about  ten 
minutes,  when  she  tacked  and  stood  on  the  lar- 
board tack  close  hauled  upon  the  wind,  with  all 
her  sails  set,  lying  e.  by  s.,  the  wind  blowing  a 
moderate  breeze  from  the  n.e.  by  n.,  and  the  said 
vessel  going  through  the  water  about  three  and  a 
half  knots.  That  the  night  was  fine  and  clear, 
and  vessels  under  sail  could  be  seen  about  a  mile 
distant,  and  that  a  good  look-out  was  kept  by  the 
crew — all  hands,  with  the  exception  of  the  mate, 
who  was  sick  below,  being  on  deck,  and  the  master 
at  the  helm.  That  about  five  minutes  before  one, 
A.M.,  a  steam  vessel  (the  vessel  proceeded  against) 
was  observed  by  the  master  and  crew  coming  in  an 
opposite  direction  about  one  point  and  a  half  on 
the  brig's  larboard  bow,  to  wit,  e.  half  n.,  and 
going  at  the  rate  of  about  ten  knots.  That  the 
brig  continued  her  course,  her  master  and  crew 
loudly  hailing  those  on  board  the  steamer  to  warn 
them  of  the  brig's  approach ;  but  notwithstanding 
such  hailing,  the  steamer,  instead  of  altering  her 
course,  closed  in  upon  the  brig,  and  a  collision 
being  thereby  inevitable,  in  order  to  prevent  the 
steamer  from  running  the  brig  down,  the  helm  of 
the  brig  was  starboarded ;  but  the  steamer,  how- 
ever, struck  the  brig  a  violent  blow  on  the  star- 
board  bow,  carrying  away  her  jib-boom,  and  greatly 
damaging  her  bowsprit  and   hull,  &c.     That  the 


THE  HIGH  COURT  OF  ADMIRALTY.  29 

blame  of  such  collision  is  wholly  imputable  to  the        isis. 

persons  on  board  the  steamer,  &c.  &c.  - 

The  reply  on  behalf  of  the  Columbine  set  forth :  "jm^''"' 
— That  the  steamer  was  on  a  voyage  from  Rotter- 
dam to  London,  when  about  three-quarters  past 
twelve  o'clock,  a.m.,  on  the  morning  of  the  3rd  of 
October,  the  morning  being  dark  and  somewhat 
hazy,  the  Columbine  being  in  the  Swin,  off  the 
Essex  coast,  between  the  Sunk  Sand  and  the  Gun- 
fleet  Sand,  and  nearly  abreast  of  the  Gunfleet 
beacon,  about  four  or  five  miles  above  the  Sunk 
Light,  and  steering  w.  half  s.,  observed  the  Un- 
daunted between  two  and  three  points  on  her  star- 
board bow,  steering  upon  the  wind,  and  distant 
from  the  Columbine  three  or  four  vessels*  length, 
and  which  could  not  have  been  seen  at  any  greater 
distance  on  account  of  the  darkness  and  the  hazi- 
ness of  the  weather,  the  brig  not  having  any  light 
hoisted.  That  a  good  look-out  was  kept  on  board 
the  Columbine  by  the  watch  on  deck,  consisting  of 
the  master,  who  was  upon  the  quarter-deck  near  the 
wheel,  a  seaman  at  the  wheel,  the  second  mate 
upon  the  bridge  between  the  paddle  boxes,  and 
two  seamen  at  the  forecastle  on  the  bows,  with  an 
engineer  at  his  post  in  the  engine  room,  and  a  man 
over  the  engine  to  convey  orders  to  the  engineer. 
That  the  Columbine  had  at  the  time  three  lights 
hoisted— two  at  the  cross  trees  at  the  masthead, 
and  one  under  the  bows — which  lamps,  from  their 
size  and  brilliancy,  were  plainly  visible  at  a  con- 
siderable distance,  and  by  which  a  vessel  coming 
in  an  opposite  direction,  and  keeping  a  good  look- 
out, might  have  ascertained  the  course  which  the 
Columbine  was  steering  in  sufficient  time  to  have 
regulated  her  own   course  accordingly.     That  on 
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1848.        the  brig  being  seen  on  the  starboard  bow  of  the 

z!^!!^  Columbine,  she  was  loudly  hailed  to  put  her  helm 

"■iK^'^"'  hard  astarboard,  and  the  helm  of  the  Columbine 
was  immediately  starboarded ;  and  orders  were 
given  by  the  commander  of  the  Columbine  to  stop 
the  engines,  and  these  orders  were  instantly  obeyed. 
That  had  the  brig's  helm  been  put  astarboard 
when  she  was  hailed  to  that  effect,  and  which,  from 
her  being  under  complete  command,  in  the  then 
state  of  the  wind,  she  could  have  done,  no  collision 
would  have  ensued.  That  no  hailing  by  those  on 
board  the  brig  was  heard  by  the  crew  on  the  deck 
of  the  Columbine,  until  after  the  collision  had 
taken  place ;  and  if  the  Columbine,  instead  of 
altering  her  course,  had  closed  in  upon  the  brig  as 
alleged,  the  Columbine  must  have  struck  the  brig 
upon  the  larboard  bow,  instead  of  the  brig,  as  the 
fact  was,  striking  the  Columbine  on  the  starboard 
side.  That  the  said  collision  was  occasioned  solely 
by  the  negligence  and  misconduct  of  those  on  board 
the  brig,  &c. 

The  case  was  argued  before  Trinity  Masters,  by 

Haggard  and  Robertson  for  the  Undaunted. 

Addams  and  Robinson^  contra. 

Per  Curiam. 
In  the  course  of  the  argument  which  has  been 
addressed  to  the  Court  by  the  counsel  for  the  Co- 
lumbine,  it  has  been  urged  in  the  present  instance 
that  the  burthen  of  proof,  in  cases  of  this  kind,  rests 
Upon  those  who  prefer  the  claim  to  be  indemnified 
for  the  damage  which  has  been  occasioned  by  the 
collision.  This  position  is  undoubtedly  true  to  a 
certain  extent ;  at  the  same  time  it  is  also  equally 
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true,  that  if  a  defence  is  set  up  by  the  vessel  pro-        isia 
ceeded  against,  the  owners  of  that  vessel,  in  order  '^' 

to  establish  their  exemption,  must  prove  the  facts 
upon  which  they  rely  for  their  defence.  Bearing 
in  mind  this  consideration.  Gentlemen,  let  us  now 
examine  some  of  the  facts  of  the  case  as  they 
are  stated  in  the  evidence  before  the  Court,  and 
then  let  us  consider  what  is  the  proper  conclu- 
sion to  be  deduced,  both  as  regards  your  nau- 
tical  knowledge,  and  the  inference  which  the  law 
would  draw  from  them.  It  is  stated  on  behalf  of 
the  Undaunted,  'Uhat  on  the  morning  of  the 
drd  of  October  she  weighed  anchor,  and  after 
having  stood  for  a  short  time  to  the  n.w.  by  w., 
she  tacked  and  stood  on  the  larboard  tack  close 
hauled,  her  course  lying  e.  by  s.,  and  the  wind 
blowing  a  moderate  breeze  from  the  n.e.  by  n.,  the 
said  snow  going  at  the  time  at  the  speed  of  about 
three  and  a  half  knots."  This  statement  on  behalf 
of  the  Undaunted  is  not  impugned.  I  will  now 
advert  to  the  position  of  the  Columbine,  as  it  is  re- 
presented in  the  statement  of  the  owners  of  that  ves- 
sel From  their  own  statement  it  appears  that  the 
steamer  at  the  time  in  question  was  in  the  Swin,  off 
the  Essex  coast,  between  the  Sunk  Sand  and  the 
Gunfleet  Sand,  and  was  nearly  abreast  of  the  Gun- 
fleet  beacon,  steering  a  course  w.  half  s.,  and  run- 
ning at  the  rate  of  about  seven  knots.  It  appears, 
therefore,  that  the  Undaunted  was  proceeding  down 
the  river  close  hauled,  and  the  steamer  was  coming 
up  the  river  with  the  wind  abaft  her  beam  ;  and  such 
being  the  respective  positions  of  the  two  vessels,  it 
18  obvious  that,  under  the  circumstances,  the  gene- 
ral rule  of  navigation  would  be  that  the  steamer 
must  give  way.     This  has  indeed  been  admitted  by 
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184S.        the  counsel  for  the  Columhme,  but   the  defence 

Z^a^  which   they  have  set  up   is  rested  upon  several 

"whb!"""  grounds;  first,  it  has  been  contended  that  the 
night  was  so  dark  that  the  crew  of  the  Colum- 
bine (supposing  them  to  have  kept  a  good  look- 
out) could  not  descry  the  Undaunted  at  a  greater 
distance  than  three  or  four  ships'  lengths ;  and  se- 
condly, that  when  first  discovered,  the  Undaunted 
was  seen  two  or  three  points  on  the  starboard  bow, 
and  therefore  they  were  justified  in  starboarding 
and  putting  their  helm  to.  port.  It  has  also  been 
argued  that,  even  if  this  defence  should  fail,  the 
Undaunted  was  also  to  blame  in  omitting  to  hoist 
a  light  when  she  first  perceived  the  Columbine, 
and  in  that  she  ought  to  have  starboarded  her 
helm  sooner.  The  defence  of  the  Columbine  then 
divides  itself  into  two  parts: — a  case  of  necessity,  in 
which  the  master  of  that  vessel  adopted  the  best 
measures  in  his  power  to  avoid  the  accident  in 
question, — and  a  charge  against  the  Undaunted. 
Let  us  now  see  how  far  the  facts  of  the  case  will 
bear  out  the  conduct  of  the  Columbine.  It  is  ad- 
mitted that  she  starboarded  her  helm,  and  that  she 
called  upon  the  Undaunted  to  starboard  her  helm 
likewise,  contrary  to  the  general  rules  of  naviga- 
tion. With  respect  to  the  darkness  of  the  night, 
the  witnesses  for  the  Columbine  are  somewhat  at 
variance  with  each  other.  The  master  in  his  evi- 
dence describes  the  night  as  dark  and  somewhat 
hazy.  This  is  the  sum  total  of  his  representation. 
Some  of  the  other  witnesses,  again,  say  that  it  was 
very  dark ;  but  they  are  directly  contradicted  by  the 
witnesses  on  the  part  of  the  Undaunted,  who  depose 
that  it  was  a  clear  night.  Assuming  for  the  mo- 
ment that  the  master's  representation  is  correct. 


Thk  Colqm. 

BIMBt 
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and  that  the  night  was  rather  hazy,  I  cannot  but  isis. 
think  that  if  a  good  look-out  had  been  kept  on 
board  the  Columbine,  she  ought  to  have  perceived 
the  Undaunted  at  a  somewhat  greater  distance 
than  is  described  in  the  proceedings  in  this  cause. 
Again ;  with  respect  to  another  ground  of  justifica- 
tion set  up  by  the  owners  of  the  Columbine,  that 
when  first  descried  the  Undaunted  was  seen  from 
the  starboard  side  of  the  Columbine.  For  the  pur- 
pose of  doing  perfect  justice  to  the  Columbine,  I 
will  assume  that  she  actually  did  see  the  Un- 
daunted from  two  to  three  points  upon  her  star- 
board bow.  Does  that  make  any  difference  ?  In  my 
opinion,  subject  to  your  better  judgment,  it  does  not. 
This  point  has  been  discussed  in  this  Court  more 
than  once,  in  former  cases  of  this  kind,  and  it  has 
been  laid  down  by  the  Trinity  Masters,— and  my 
mind  has  always  concurred  in  the  propriety  of  the 
doctrine, — that  if  vessels  are  approaching  each 
other,  and  there  is  a  probability  of  a  collision,  the 
general  rule  of  navigation  is  strictly  to  be  adhered 
to.  I  am  therefore  of  opinion  that  neither  the  al- 
leged haziness  of  the  night,  nor  the  point  from 
which  the  Undaunted  was  descried,  affords  a  suffi- 
cient justification  for  the  conduct  of  the  Columbine 
in  departing  from  the  admitted  rule  of  navigation 
upon  the  present  occasion.  .With  respect  to  the 
remaining  part  of  the  Columbine's  defence,  that 
the  Undaunted  was  in  fault  in  not  hoisting  a  light 
and  not  starboarding  her  helm, — I  must  leave  the 
decision  of  these  questions  to  your  nautical  judg- 
ment and  experience,  and  be  guided  by  your  opi- 
nion  how  far  these  measures  were  proper  and  ne- 
cessary to  have  been  adopted  under  the  circum- 
stances of  the  case.    Taking  all  these  matters  into 
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your  consideration,  you  will  have  the  goodness  to 
inform  me  whether  the  Columbine  was  solely  to 
blame,  or  whether  any  blame  attaches  to  the  Un- 
daunted. 

The  Trinity  Masters  being  of  opinion  that  the 
Columbine  was  solely  to  blame,  the  Court  pro- 
nounced  for  the  damages  with  costs. 


SlK  Febrwuy, 


Adrances  made 
to  the  matter 
for  the  repair! 
and  service  of 
a  British  ship 
in  the  port  of 
Cowes,  the 
owners  being 
resident  at  New. 
castle,  cannot  be 
made  the  subject 
of  a  bottomry 
transaction. 

An  alleged 
bond  of  bo^ 
tomry  given  at 
Rotterdam  pro- 
nounced against, 
upon  the  ground 
that  the  advances 
were  made  for 
the  repayment 
of  debts  incur- 
red by  the  ship 
in  a  former 
voyage,  and 
also  Uiat  such 
advances  were 
not  necessary 
for  the  imme- 
diate exigencies 
of  the  ship. 


THE  LOCHIEL.     Miles. 

T'HIS  was  a  question  upon  the  validity  of  a  bot- 
tomry bond  (a)  granted  by  the  master,  at  Rot- 
terdam, in  June,  1842.     The  bond  was  opposed  by 

(a)  Farm  of  the  Bottomry  Bond  in  question. 

**  Whereas  the  said  brig,  in  a  former  voyage,  with  a  cargo  of 
coals  from  Newcastle^  bound  to  Exeter,  met  with  very  rough 
and  tempestuous  weather,  and  in  consequence  of  losses  and  da- 
mages sustained  thereby  was  reduced  to  the  necessity  of  put- 
ting into  the  port  of  Cowes,  where  the  cargo  was  discharged  and 
the  ship  repaired ;  and  whereas  I,  the  said  William  Miles,  hav- 
ing no  funds  to  pay  the  charge  incurred  thereby,  did  borrow 
the  necessary  funds  for  that  purpose  from  James  Pow,  of  New- 
castle, merchant,  to  the  amount  of  one  hundred  thirty-nine 
pounds  ten  shillings  eight  pence,  lawful  money  of  Great  Bri- 
tain, for  which  amount  I,  the  said  William  Miles,  signed  a  pro- 
missory note,  dated  at  Newcastle-upon-Tyne,  the  seventeenth 
day  of  May,  one  thousand  eight  hundred  and  forty-two,  pay- 
able at  Rotterdam  on  demand;  and  whereas  afterwards  the 
said  J.  Pow  advanced  to  me,  the  said  William  Miles,  in  behalf 
of  the  said  ship  Lochiel,  a  further  sum  of  forty  pounds  nineteen 
shillings,  in  order  to  supply  the  said  ship  with  new  sails  and 
ropes,  and  to  enable  her  to  proceed  on  a  voyage  to  .Rotterdam; 
and  whereas  I,  the  said  William  Miles,  on  my  arrival  at  Rot- 
terdam, was  not  in  a  position  to  pay  the  amount  of  the  above- 
mentioned  promissory  note,  (which  in  consequence  thereof  was 
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a  mortgagee  to  whom  the  ship  had  heen  assigned,        isis. 
with  a  power  of  sale,  in  the  year  1841.  gfatmry. 

On  behalf  of  the  bondholder,  it  was  alleged  in 
the  act  on  petition: — ^That  in  June,  1842,  the 
brig  Lochiel  being  at  Rotterdam,  and  about  to 
proceed  on  a  voyage  to  Newcastle,  the  master  be- 
ing  without  funds,  or  credit  to  raise  such  funds  as 
were  requisite  to  protect  the  ship  from  seizure  for 
debts  incurred,  and  to  which  she  was  liable  by  the 
laws  of  Holland,  and  to  enable  her  to  proceed  to 
sea  on  her  intended  voyage,  borrowed  of  Messrs. 
D.  and  Co.,  merchants,  of  Rotterdam,  the  sum  of 
2940  Netherlands  guilders,  and  for  repayment 
thereof  together  with  a  premium  of  8  per  cent., 
executed  in  favour  of  the  said  Messrs.  D.  and  Co. 
the  bottomry  bond  in  question  in  the  cause.  That 
the  bond  was  duly  indorsed  and  assigned  to  J.  P., 
the  promoter  of  the  sidt,  who  has  in  vain  de- 
manded payment  thereof  since  the  arrival  of  the 
ship  in  this  country. 

On  behalf  of  the  mortgagee,  it  was  set  forth  in 
his  answer  to  the  act  on  petition: — That  in  Fe- 
bruary, 184S,  the  vessel  was  chartered  by  J.  P.  to 

protested  for  nonpayment,)  nor  also  the  further  amount  of 
forty  pounds  nineteen  shillings  advanced  to  me  as  aforesaid ; 
and  whereas  both  the  aforesaid  sums  were  paid  off  to  the  said 
James  Pow  for  and  on  account  of  me,  the  said  William  Miles, 
by  Messrs.  R.  and  J.  Dobree,  of  Rotterdam,  merchants  ;  and 
the  said  Messrs.  R.  and  J.  Dobree  advanced  to  me  an  ad- 
ditional sum  of  fifty  pounds  sterling  to  defray  the  port  charges 
and  other  expenses  of  the  aforesaid  ship  Lochiel  at  Rotterdam, 
and  to  enable  her  to  proceed  on  a  voyage  thence  to  Newcastle, 
where  she  is  now  bound. 

*'  Know  ye,"  &c.  (The  remainder  of  the  bond  contains  the 
usual  stipulations  and  covenants.) 

D  2 
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1848.  take  a  cargo  of  coals  from  Newcastle  to  Exeter. 
■  '^  <^''"<^-  That  while  on  such  voyage  she  was  obliged  to  put 
HWL.  j^^^  Cowes  for  repairs.  That  J.  P.,  the  charterer, 
having  arrived  at  Cowes,  the  cargo  was  sold ;  and 
money  was  advanced  by  said  J.  P.  for  the  com- 
pletion of  the  necessary  repairs.  That  the  brig 
returned  to  Newcastle,  and  about  the  lyth  May, 
1842,  the  master  gave  to  the  said  J.  P.  a  promis- 
sory note,  payable  at  Rotterdam,  for  the  sum  of 
£130  10*.  8rf.,  being  the  promissory  note  men- 
tioned in  the  bond  in  question  in  the  suit. 

That  subsequently  thereto  the  brig,  being  char- 
tered by  J.  Reid,  of  Newcastle,  to  carry  a  cargo  of 
coals  to  Rotterdam,  sailed  from  Newcastle,  having 
on  board  one  D.,  a  brother-in-law  of  the  said  J. 
P.,  and  who  introduced  the  master  to  Messrs.  D. 
and  Co.,  upon  the  arrival  of  the  ship  at  Rotter- 
dam. That  after  the  brig  had  discharged  her 
cargo,  and  the  broker  of  J.  Reid,  the  charterer, 
had  paid  all  port  and  other  dues  to  which  the  ves- 
sel was  liable  upon  coming  to  Rotterdam,  the 
master  received  from  the  said  broker,  on  or  about 
the  14th  of  June,  the  balance  of  the  freight, 
amounting  to  about  £10,  and  sailed  on  the  next 
following  day  for  England.  That  in  order  to  com- 
plete the  brig^s  provision  and  equipment  for  her 
return  voyage  to  Newcastle,  and  make  all  the  dis- 
bursements  for  the  same,  the  master  did  not  re- 
quire nor  expend  a  sum  amounting  to  £20  over 
and  above  the  balance  of  the  freight  which  he  had 
received. 

The  answer  then,  in  conclusion,  denied  the 
averment  in  the  act  on  petition,  that  the  advance 
of  the  2940  guilders  by  the  Messrs.  D.  was  ne- 
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cessary  in  order  to  protect  the  ship  from  seizure        isis. 
for  dehts,  &c^  or  that  the  said  sum  was  justly  ad-     ***   ^''"""y' 
vanced  upon  bottomry,  if  at  all  advanced  to  the 
said  master. 

A  reply  was  given  on  behalf  of  the  holder  of 
the  bond,  alleging  that  the  sum  of  £139  10^.  8d. 
mentioned  in  the  act  on  petition  was  band  fde 
advanced  by  J.  P.  for  the  service  of  the  ship,  as 
was  also  a  further  advance  of  £40  19^.  subse- 
quently advanced  by  the  said  J,  P.,  and  the  whole 
of  the  monies  so  advanced  were  necessarily  ex- 
pended in  the  repairs  and  service  of  the  vessel. 
That  the  brig,  upon  her  arrival  at  Rotterdam,  was 
liable  by  the  law  of  Holland  in  respect  of  such  ad- 
vances, which  the  master  was  incapable  of  defray- 
ing, save  by  means  of  a  loan  upon  bottomry.  That 
it  was  in  consideration  of  the  advances  so  raised  by 
him  to  protect  the  ship  or  vessel  from  seizure,  as 
also  to  cover  a  further  advance,  to  wit,  of  £;50,  in 
liquidation  of  necessary  disbursements  of  the  ship 
at  Rotterdam,  then  and  there  bond  fide  made  by 
Messrs.  D.  and  Co.,  that  the  bond  in  question  was 
duly  executed  by  the  master,  &c.,  &c. 

These  averments  in  the  reply  were  denied  in  a 
rejoinder,  and  the  rejoinder  further  pleaded : — That 
on  the  16th  of  August,  1841,  the  bills  of  sale  to 
the  mortgagee  were  marked  at  the  Custom  House, 
in  order  to  have  the  particulars  thereof  indorsed 
upon  the  certificate  of  registry  of  the  said  vessel, 
so  soon  as  the  same  could  be  produced,  and  that  it 
was  not  until  some  time  after  the  return  of  the  said 
vessel  to  Newcastle  from  Rotterdam  that  J.  P.  gave 
up  the  said  certificate  to  the  agent  of  the  said  mort- 
gagee, and  that  until  such  time  he  had  not  been 
able  to  obtara  possession  thereof. 
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1843.  the  brig  being  seen  on  the  starboard  bow  of  the 
"^^  Columbine,  she  was  loudly  hailed  to  put  her  helm 
hard  astarboard,  and  the  helm  of  the  Columbine 
was  immediately  starboarded ;  and  orders  were 
given  by  the  commander  of  the  Columbine  to  stop 
the  engines,  and  these  orders  were  instantly  obeyed. 
That  had  the  brig's  helm  been  put  astarboard 
when  she  was  hailed  to  that  effect,  and  which,  from 
her  being  under  complete  command,  in  the  then 
state  of  the  wind,  she  could  have  done,  no  collision 
would  have  ensued.  That  no  hailing  by  those  on 
board  the  brig  was  heard  by  the  crew  on  the  deck 
of  the  Columbine,  until  after  the  collision  had 
taken  place ;  and  if  the  Columbine,  instead  of 
altering  her  course,  had  closed  in  upon  the  brig  as 
alleged,  the  Columbine  must  have  struck  the  brig 
upon  the  larboard  bow,  instead  of  the  brig,  as  the 
fact  was,  striking  the  Columbine  on  the  starboard 
side.  That  the  said  collision  was  occasioned  solely 
by  the  negligence  and  misconduct  of  those  on  board 
the  brig,  &c. 

The  case  was  argued  before  Trinity  Masters,  by 

Haggard  and  Robertson  for  the  Undaunted. 

Addams  and  Robinson,  contra. 

Per  Curiam. 
In  the  course  of  the  argument  which  has  been 
addressed  to  the  Court  by  the  counsel  for  the  Co- 
lumbine, it  has  been  urged  in  the  present  instance 
that  the  burthen  of  proof,  in  cases  of  this  kind,  rests 
lipon  those  who  prefer  the  claim  to  be  indemnified 
for  the  damage  which  has  been  occasioned  by  the 
collision.  This  position  is  undoubtedly  true  to  a 
certain  extent ;  at  the  same  time  it  is  also  equally 
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true,  that  if  a  defence  is  set  up  by  the  vessel  pro-        isia 
ceeded  against,  the  owners  of  that  vessel,  in  order  «*»"««»y- 

to  establish  their  exemption,  must  prove  the  facts 
upon  which  they  rely  for  their  defence.  Bearing 
in  mind  this  consideration.  Gentlemen,  let  us  now 
examine  some  of  the  facts  of  the  case  as  they 
arc  stated  in  the  evidence  before  the  Court,  and 
then  let  us  consider  what  is  the  proper  conclu- 
sion to  be  deduced,  both  as  regards  your  nau- 
tical knowledge,  and  the  inference  which  the  law 
would  draw  from  them.  It  is  stated  on  behalf  of 
the  Undaunted,  *Uhat  on  the  morning  of  the 
3rd  of  October  she  weighed  anchor,  and  after 
having  stood  for  a  short  time  to  the  n,w.  by  w., 
she  tacked  and  stood  on  the  larboard  tack  close 
hauled,  her  course  lying  e.  by  s.,  and  the  wind 
blowing  a  moderate  breeze  from  the  n.e.  by  n.,  the 
said  snow  going  at  the  time  at  the  speed  of  about 
three  and  a  half  knots/'  This  statement  on  behalf 
of  the  Undaunted  is  not  impugned.  I  will  now 
advert  to  the  position  of  the  Columbine,  as  it  is  re- 
presented in  the  statement  of  the  owners  of  that  ves- 
sel. From  their  own  statement  it  appears  that  the 
steamer  at  the  time  in  question  was  in  the  Swin,  off 
the  Essex  coast,  between  the  Sunk  Sand  and  the 
Gunfleet  Sand,  and  was  nearly  abreast  of  the  Gun- 
fleet  beacon,  steering  a  course  w.  half  s.,  and  run- 
ning at  the  rate  of  about  seven  knots.  It  appears, 
therefore,  that  the  Undaunted  was  proceeding  down 
the  river  close  hauled,  and  the  steamer  was  coming 
up  the  river  with  the  wind  abaft  her  beam  ;  and  such 
being  the  respective  positions  of  the  two  vessels,  it 
is  obvious  that,  under  the  circumstances,  the  gene- 
ral rule  of  navigation  would  be  that  the  steamer 
must  give  way.     This  has  indeed  been  admitted  by 
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1848.        dam.     They  stated  all  the  circumstances  fally  and 
—    ^^'°^l  fairly  in  their  affidavit,  and  the  same  facts  were 
"^   also  detailed  in  the  bond  itself.     That  the  evidence 
on  the  other  side  was  confined  to  the  testimony  of 
the    asserted    mortgagee    and  Miles   the   master. 
That  in  respect  to  what  had  been  sworn  by  Mr. 
Cannon,  it  was  objectionable  in  two  respects,  first, 
that  it  was  principally  composed  of  matter  alto- 
gether irrelevant  and  beside  the  issue  in  the  suit ; 
and  secondly,  that  in  the  only  part  of  it  which 
directly  referred  to  the  case  in  question,  viz.  the 
contents  of  the  last  sheet,  the  explanations  which 
it  purported  to  supply  as  to  the  reason  why  the 
mortgage  was  not  indorsed  upon   the  ship's  cer- 
tificate   of  registry,   in  August,   1841,   was   defi- 
cient and   unsatisfactory,  inasmuch  as  it  did  not 
explain  nor  account  for  the  whole  period  which 
intervened  between  the  asserted  assignment  of  the 
ship,  and  the  indorsement  of  such  assignment  upon 
the  ship's  register.     That  in  regard  to  the  affi- 
davit of  the  master,  the  greater  portion  of  it  was 
clearly  inadmissible  as  evidence  in  the  cause,  inas- 
much as  it  deposed  to  matters  not  set  up  in  the 
pleadings,    and   although   he   swears   that  he  did 
not  require  more   than  £10  or  £15  beyond  the 
balance  of  the  freight  to  enable  him  to  put  to  sea, 
a  material  disparagement  to  the  truth  of  his  state- 
ment was  to  be  deduced  from  his  own  admission, 
that  in  order  to  obtain  the  money  he  was  willing  to 
accept  of  £50 ;  and  still  more  from  the  fact  that 
he  actually  did  accept  that  sum.    That  his  evidence 
was   in   consequence  not  entitled  to  much  credit 
from  the  Court.     The  learned  counsel  then  further 
referred  at  some  length  to  the  items  of  the  accounts, 
and  the  affidavits  of  two  Dutch  advocates  upon  the 


Tbb  Lochul 


THE  HIGH  COURT  OP  ADMIRALTY.  41 

law  of  Holland,  with  respect  to  the  liahilitv  of  the  isis. 
ship's  detention  and  arrest  under  the  circumstances  ^  j^r^my. 
of  the  case ;  and  contended,  in  conclusion,  that  the 
vessel  having  been  clearly  liable  to  arrest  and  de- 
tention by  the  law  of  Holland,  and  the  money  being 
bond  fide  advanced  by  the  Messrs,  D.  to  extricate 
her  from  her  difficulty,  and  to  supply  further  exi- 
gences, the  bondholder  was  entitled  to  the  payment 
of  the  bond. 

Haggard^  cantroy  for  the  mortgagee — 
That  the  reason  why  no  appearance  had  been 
given  for  the  owner  in  these  proceedings  was  suffi- 
ciently explained  by  the  fact,  that  the  beneficial 
interest  in  the  vessel  was  exclusively  vested  in  the 
mortgagee;  and  that  under  the  recent  statute  he 
had  a  clear  legal  right  to  come  into  Court,  and 
contest  the  validity  of  a  bond  set  up  under  the 
circumstances  of  the  case.  That  although  much 
argument  had  been  advanced  on  the  other  side  in 
support  of  the  transactions  which  had  given  rise 
to  the  bond  in  question,  it  was  somewhat  remark- 
able that  the  contents  of  the  bond  itself  had  never 
been  directly  adverted  to,  nor  distinctly  brought 
under  the  notice  of  the  Court,  It  was  also  deserv- 
ing of  notice,  that  the  promissory  note,  which  con- 
stituted the  primary  foundation  of  the  negotiations 
between  the  Messrs.  Dobree  and  the  master,  was 
not  brought  forward  in  the  cause ;  and  no  explan- 
ation was  furnished  why  such  promissory  note  had 
been  made  payable  at  Rotterdam.  That  as  re- 
garded the  transactions  stated  to  have  occurred 
prior  to  the  departure  of  the  ship  for  this  country, 
the  whole  res  gestas  of  the  case  sufficiently  proved : 
that  the   original  advances  by  J.   P.,  at  Cowes, 
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1948.        even  if  made,  as  alleged,  for  the  service  of  the  ship, 
8irt  Feinrumy.   ^^^  ^^^^  made  upoD  the  security  of  the  ship,  but 

upon  the  personal  security  of  the  master.  That 
with  respect  to  the  further  sum  of  £40  18*.  asserted 
to  have  been  advanced  at  Newcastle,  such  advance- 
ment,  if  made,  was  made  by  J.  P.  without  any 
security  at  all.  That  these  advances  could  not 
have  been  made  the  foundation  of  a  bottomry  trans- 
action at  the  time  when  the  promissory  note  was 
given  in  the  first  instance ;  and  if  in  lieu  of  such 
promissory  note  a  bond  to  the  same  amount  had 
been  executed  by  the  master  at  Newcastle,  the 
payment  of  such  a  bond  could  never  have  been 
enforced  by  proceedings  in  this  Court.  That  v^ith 
respect  to  what  subsequently  took  place  at  Rotter- 
dam, it  was  equally  clear  that  the  circumstances 
disclosed,  both  upon  the  face  of  the  bond,  and  in 
the  statement  set  forth  by  the  bondholder  himself, 
were  wholly  insufficient  to  sustain  the  validity  of 
the  bond  in  issue.  That  the  instrument  in  ques- 
tion was  invalid  in  two  most  important  respects. 
In  the  first  place,  because  a  great  proportion  of 
the  pretended  advances  upon  the  bond  was  osten- 
sibly made  for  purposes  not  within  the  scope  of  a 
bottomry  transaction,  viz.  the  repayment  of  debts 
incurred  on  account  of  the  ship  prior  to  the 
voyage  in  which  she  was  engaged  at  the  time 
those  advances  were  made.  Secondly,  That  the 
remaining  portion  of  the  advances  were  made 
without  necessity;  and  if  the  master's  evidence 
was  to  be  received,  were  forced  upon  the  master's 
acceptance. 

The  learned  counsel  then  referred  at  some  length 
to  the  contents  of  the  bond,  and  the  evidence 
of  the  master,  and  also   to  the  affidavits  in  the 
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cause  ;  and  in  conclusion  he  submitted — That  the  leis. 
attempt  to  enforce  the  payment  of  the  bond  by  the  *  ^^'^^'y 
proceedings  in  the  cause  was  a  desperate  and  con- 
certed attempt  between  the  Messrs.  Dobree  and 
J.  P.  to  obtain  the  repayment  of  the  money  ori- 
finally  advanced  by  J.  P.,  at  the  expense  of  the 
mortgagee,  and  which  could  only  be  justly  dealt 
with  by  the  Court,  in  the  rejection  of  the  bond- 
holder's  claim,  and  his  condemnation  in  the  cost 
of  the  proceedings. 

Judgment — Dr.  Ltishington. 
In  this  case,  which  comes  before  the  Court  un- 
der  very  peculiar  circumstances,  a  considerable 
difficulty  is  interposed,  from  the  fact  that  the  plea 
given  in  by  the  mortgagee  in  the  cause  is  not  so 
full  in  the  statement  it  sets  forth  as  the  affidavits 
which  have  been  sworn  in  support  of  it.  I  allude 
more  particularly  to  the  affidavit  of  Miles,  the  mas- 
ter ;  and  in  delivering  my  opinion,  I  shall  endea- 
vour to  avoid  relying  upon  any  of  the  statements 
contained  in  the  affidavit  of  this  witness,  which  do 
not  fairly  fall  within  the  scope  of  the  pleading 
itself.  The  bond  in  question  bears  date  the  7th 
of  June,  1842,  and  it  commences  by  reciting — 
That  the  vessel,  belonging  to  the  port  of  New- 
castle, had  set  out  on  a  voyage  with  a  cargo  of 
coals,  bound  from  that  port  to  the  port  of  Exeter. 
That  having  incurred  damages  from  the  tempes- 
tuous state  of  the  weather,  she  was  compelled  to 
put  into  the  port  of  Cowes,  where  the  cargo  was 
unladen  and  the  ship  was  repaired.  That  Miles, 
the  master,  having  no  funds  to  defray  the  cost  of 
such  repairs,  borrowed  money  from  Mr.  P.  for  the 
service  of  the  ship,  to  the  amount  of  £139  10s.  Sd.^ 
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1848.  for  which  he  signed  a  promissory  note,  dated  at 
2isi  Febrvnry.  Newcastle-on-Tync,  17th  May,  1842,  and  payable 
Thi  Lochul.  ^^  demand  at  Rotterdam ;  and  the  said  J.  P. 
also  advanced  a  further  sum  of  £40,  to  enable  the 
vessel  to  proceed  on  her  voyage  to  Rotterdam. 
That  upon  her  arrival  at  Rotterdam,  the  master 
was  not  in  a  condition  to  pay  the  amount  of  the 
promissory  note  or  the  further  advance  of  £40, 
and  the  note  was  in  consequence  protested  for  non- 
payment. The  bond  then  further  recites — That 
both  these  sums  were  paid  to  J.  P.  on  the  master's 
account,  by  the  Messrs.  Dobree,  merchants,  of  Rot- 
terdam ;  and  the  said  Messrs.  D.  also  advanced  an 
additional  sum  of  £50,  to  enable  the  ship  to  return 
from  Rotterdam  to  Newcastle;  and  it  concludes 
with  the  formal  hypothecation  of  the  vessel  for  the 
repayment  of  the  several  advances,  amounting  to- 
gether to  between  £200  and  £300  sterling,  with 
a  premium  of  8  per  cent.  Such  being  the  general 
character  of  the  bond  in  question,  and  such  the 
outline  of  the  circumstances  under  which  it  was 
executed  by  the  master,  the  first  consideration 
which  presents  itself  is  this,  viz.,  how  far  this 
Court  can  enforce,  either  wholly  or  in  part,  a 
bond  of  this  description.  In  respect  to  the  ad- 
vances which  are  alleged  to  have  been  made  for 
the  service  of  the  ship  by  Mr.  P.  at  the  port  of 
Cowes,  it  is  perfectly  clear,  assuming  the  owners  of 
the  vessel  to  be  resident  at  Newcastle,  that  no  bond 
of  bottomry  could  have  been  legally  given  by  the 
master  for  any  such  advances  in  any  port  of  this 
country,  and  no  attempt  has  been  made  to  take 
any  such  bond  in  the  present  instance.  It  is  con- 
tended, however,  that  the  promissory  note  for  the 
£139  10^.  was  made  payable  and  became  due  at 
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Rotterdam,  and  not  having  been  dischargfed  by  the  is^s. 
master  on  the  ship's  arrival  in  that  city,  the  parties 
to  whom  the  promissory  note  was  assigned  might, 
by  the  law  of  Holland,  have  arrested  the  vessel, 
and  might  have  detained  or  sold  her  for  the  purpose 
of  enforcing  the  repayment  of  the  £139  10^.  8rf. 
Admitting  the  law  of  Holland  to  be  as  stated,  for 
the  purpose  of  this  discussion,  would  this  circum- 
stance entitle  the  Messrs.  Dobree  to  convert  the 
promissory  note  into  a  bottomry  security,  by  mak- 
ing the  payment  of  it  the  subject  of  a  bottomry 
transaction?  I  apprehend  not.  I  know  of  no  case 
which  has  decided  that  a  vessel  can  be  validly  hy- 
pothecated for  debts  incurred  prior  to  the  imme- 
diate voyage  in  which  she  is  engaged  at  the  time 
when  the  bond  of  bottomry  is  given.  Lord  Stowell, 
when  he  decided  the  case  of  the  Augusta,  enter- 
tained great  doubt,  in  the  first  instance,  whether  a 
vessel  could  be  legally  hypothecated  merely  to 
avoid  her  detention ;  but  upon  subsequent  consi- 
sideration  he  was  inclined  to  hold  that  it  might  be 
an  additional  reason  for  hypothecation,  and  that 
opinion  I  also  adopted  in  a  case  which  came 
under  my  own  consideration  (a).  But  neither 
Lord  Stowell,  to  the  best  of  my  belief,  nor  I 
myself  have  ever  laid  it  down  that  a  bond  of  bot- 
tomry could  be  validly  given  for  the  payment  of 
debts  which  had  been  incurred  by  a  vessel  on  a 
former  voyage,  and  for  a  different  purpose.  What 
would  be  the  consequences  of  the  doctrine  that  a 
bond  could  so  be  given  ?  If  the  position  could  be 
supported,  the  effect  would  be  that  any  debt  con- 
tracted by  the  master  in  England  for  the  service  of 

(a)  The  Vibilia,  R.  Jun.,  Vol.  I. 
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184S.        bis  ship,  upon  the  personal  security  of  the  owners, 
ebruary,  ^jgj^^^  ^^y  i^^jng  made  payable  abroad,  as  in  the 

""^  present  instance,  be  converted  into  a  case  of  hy- 
pothecation. It  is  unnecessary  for  me  to  pursue 
this  point  any  further  in  the  present  instance,  be- 
cause I  am  satisfied  in  my  own  mind  that,  under 
the  circumstances  disclosed  upon  the  face  of  the 
bond  itself,  it  would  be  impossible  to  hold  those 
portions  of  the  bond  to  be  valid  which  regard 
the  £139  10^.  8d.  and  the  additional  £40  alleged  to 
have  been  advanced  by  J.  P.  before  the  ship  sailed 
from  this  country.  With  respect  to  the  sum  of 
£50,  which  is  stated  to  have  been  advanced  at 
Rotterdam  for  the  purpose  of  enabling  the  ship  to 
return  to  this  country,  it  is  possible  that  the  bond 
might  be  valid  for  this  sum,  although  invalid  for 
the  others.  It  is  therefore  incumbent  upon  me 
now  to  examine  more  particularly  the  circum- 
stances of  the  case  as  they  are  detailed  in  the  evi- 
dence before  me.  Who  are  the  parties  before  the 
Court  ?  The  first  party  in  the  suit  is  Mr.  P.,  the 
person  to  whom  the  promissory  note  was  originally 
given,  and  by  whom  the  advances  at  Cowes  were 
made.  As  assignee  of  the  Messrs.  Dobree,  who 
have  become  bankrupts,  the  bond  in  question  has 
been  assigned  to  him,  and  he  is  the  party  now  pro- 
ceeding to  enforce  the  payment  of  it  as  plaintiff  in 
the  present  suit.  Who  is  the  other  party  ?  The 
person  by  whom  the  bond  is  opposed  is  a  Mr. 
Cannon,  who,  according  to  his  own  statement,  is  a 
mortgagee  of  the  ship  by  means  of  the  transfer  of 
divers  mortgages  made  to  him  in  the  month  of 
August,  1841.  It  may  here  be  noticed,  that  in 
the  act  on  petition  on  behalf  of  the  bondholder  an 
averment  is  introduced  to  this  effect,  that  whatever 
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be  the  title  of  the  mortgagee,  no  mdorsement  of  the  ^^J^^ 
alleged  mortgages  was  inserted  upon  the  ship's  re- 
gister until  QS\j&r  the  commencement  of  this  suit,  in 
the  month  of  August,  1842.  Now  it  appears  that 
although  the  actual  indorsement  was  made  upon 
the  25th  of  July,  1842,  Mr.  Cannon  distinctly 
avers  in  plea,  and  swears  in  his  affidavit,  that  he 
did,  on  the  l6th  of  August,  1841,  exhibit  the  se- 
veral indentures  or  bills  of  sale  at  the  Custom 
House,  for  the  purpose  of  their  being  entered  on 
the  certificate  of  the  registry  of  the  ship  as  soon 
as  such  certificate  could  be  produced,  but  that  it 
was  not  until  some  time  after  the  return  of  the 
vessel  irom  Rotterdam  that  the  possession  of  such 
certificate  could  be  obtained  from  Mr.  P.  This 
explanation  comes  in  by  way  of  reply  to  Mr.  P.'s 
statement,  and  as  it  is  not  contradicted  by  him,  I 
most  suppose  the  facts  to  be  as  stated,  that  the 
original  title  of  the  mortgagee  in  point  of  fact  com- 
menced in  August,  1841,  although  it  was  not  until 
184S  that  it  was  rendered  more  perfect  and  more 
regular  in  point  of  form. 

AdclamSj  in  explanation — 
The  application  to  Mr.  P.  for  the  certificate  was 
not  made  until  after  the  vessel  had  gone  to  Rotter- 
dam, and  at  such  time  the  certificate  was  in  the 
possession  of  the  master. 

The  Courts  in  continuation—-* 
How  am  I  to  know  that  ?  I  cannot  receive  an 
ex  parte  explanation  without  regard  to  the  evi- 
dence in  the  cause.  The  evidence  of  the  mort- 
gagee  states  that  an  application  was  made  for  the 
ship's  register,  for  the  purpose  of  having  these  in- 
dentures indorsed  upon  it,  and  no  counter  evidence 
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1848.  is  before  the  Court  to  contradict  this  statement 
ebnutry.  j^  ^^  p^  ^^  intended  to  put  in  issue  the  period  of 
time  when  such  application  was  made,  or  the  pe- 
riod of  time  at  which  it  came  to  his  knowledge, 
that  any  such  mortgage  deeds  were  in  existence, 
he  should  have  specifically  pleaded  the  matter  upon 
which  he  intended  to  rely.  As  regards  the  ques- 
tion in  issue,  it  does  not,  I  confess,  appear  to  me 
of  any  importance  to  ascertain  the  precise  period 
of  time  at  which  Mr.  P.  was  first  made  acquainted 
that  any  such  mortgage  deeds  were  in  existence. 
If  he  did  not  know  of  the  transfer  of  the  mortgages 
to  Mr.  Cannon,  he  knew  that  there  were  mortgages 
upon  the  vessel,  and  that  the  interest  of  the  owner 
in  the  ship  was  mortgaged  to  the  fullest  extent ;  it 
is  impossible,  therefore,  to  contend  for  a  single  mo- 
ment that  Mr.  P.  was  not  sufl^iently  aware  that 
this  vessel  was  subject  to  mortgages.  What  takes 
place  under  these  circumstances  ?  It  appears  that, 
early  in  the  month  of  February,  1842,  the  vessel  is 
chartered  by  Mr.  P.  for  the  purpose  of  carrying  a 
cargo  of  coals  from  Newcastle  to  Exeter.  She  en- 
counters tempestuous  weather  on  the  voyage,  and 
meeting  with  damage,  is  carried  into  the  port 
of  Cowes,  where  it  is  found  necessaiy  that  she 
should  be  repaired.  The  repairs  are  effected,  and 
Mr.  P.,  it  is  stated,  advanced  the  necessary  funds 
for  the  expenses  of  such  repairs.  Assuming  this 
statement  to  be  correct,  I  doubt  whether,  under 
the  circumstances  of  the  case,  the  owners  of  the 
vessel  could  be  personally  bound  by  the  master  for 
the  monies  so  advanced,  an  immediate  communica- 
tion being  open  to  the  master  with  his  employers 
at  Newcastle.  But  be  that  as  it  may,  it  is  I  think 
lerfectly  clear  that  the  master  could  only  bind  him- 
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self  personally  or  the  owners  of  the  ship,  and  the  i84s* 
advances  in  question  would  not,  I  apprehend,  by  the  "  «*''»«y- 
laws  of  England,  give  Mr.  P.  any  lien  upon  the  ship 
itself  What  follows  ?  The  ship  having  been  re- 
paired at  Cowes,  returns  to  Newcastle,  and  upon  the 
17th  of  May  a  promissory  note  is  given  to  Mr.  P., 
dated  at  Newcastle,  and  made  payable  by  the  master 
at  Rotterdam.  I  asked,  and  I  have  received  no  sa* 
tisfactory  answer  to  my  question,  upon  what  grounds 
this  promissory  note  was  made  payable  at  Rotter- 
dam ?  I  confess  that  in  my  view  of  it,  this  circum- 
stance is  full  of  suspicion ;  and  this  suspicion  is  in 
no  degree  cleared  away  when  I  look  further  to  the 
res  gestcB  of  the  transaction  in  question.  Mr.  P., 
the  original  charterer,  sends  his  own  brother-in-* 
law  in  this  vessel  to  Rotterdam,  and  according  to 
his  own  statement,  advances  a  further  sum  of  £40 
to  fit  her  out  for  the  voyage.  Upon  her  arrival  at 
Rotterdam,  a  demand  is  made  upon  the  master  for 
the  immediate  repayment  of  the  promissory  note^ 
and  of  the  £40  19^.  The  Messrs.  Dobree  then 
come  forward  and  advance  the  money  to  the  mas- 
ter, and  a  bond  is  given.  This  bond  is  assigned  to 
Mr.  P.,  the  original  creditor,  and  upon  this  bond 
Mr.  P.  is  now  suing  in  this  Court  as  the  promoter 
of  the  present  proceedings.  Looking  to  these  cir- 
cumstances, I  have  no  doubt  in  my  own  mind  that 
the  whole  scheme  was  deliberately  planned  by  Mr. 
P.  to  obtain  repayment  of  the  money  he  had  pre- 
viously advanced,  to  the  prejudice  of  the  mortgagee, 
by  ms^ing  the  ship  liable  for  that  debt  to  which  by 
the  law  of  England  it  would  not  be  liable ;  and 
here  I  may  observe,  that  the  mortgagee  of  this 
vessel  has  a  perfect  right  to  contest  in  this  Court 
the  validity  of  such  a  bond.     The  law  of  this  coun- 

VOL.  II.  £ 


50  CASES  DETERMINED  IN 

164S.        try  not  only  allows  this,  but  has  given  the  greatest 

—  assistance  to  mortgagees,  in  order  to  render  their 

mortgages  valid  securities  ;  and  it  would  be  impos- 
sible for  the  commercial  business  of  England  to  go 
on  unless  these  means  were  allowed  of  obtaining 
money  upon  the  security  of  vessels.  I  have  no 
hesitation  then,  whether  I  look  to  the  law,  or  to 
the  transaction  itself  as  tainted  with  fraud,  to  pro- 
nounce against  the  validity  of  this  bond,  so  far 
as  it  relates  to  the  advances  which  are  stated  to 
have  been  made  by  Mr.  P.  himself ;  and  I  may 
further  observe  that,  looking  to  the  affidavits  in  the 
cause,  every  one  of  them  tends  strongly  to  confirm 
me  in  my  opinion.  First,  it  is  sworn  that  the 
money  was  advanced  for  the  purposes  of  the  ship ; 
then  that  it  was  lent  to  protect  the  ship  from  being 
arrested  at  the  suit  of  Mr.  P.  at  Rotterdam ;  and 
that  Miles,  the  master,  was  compelled  to  borrow, 
and  did  borrow,  the  further  sum  of  £50,  in  ordw 
to  enable  him  to  return  from  Rotterdam  to  New- 
castle.  Whereas  the  palpable  truth  is,  that  Mr.  P., 
who  was  the  cause  of  the  vessel  going  to  Rotterdam, 
was  also  the  cause  of  the  threat  of  arrest ;  and  he 
put  the  promissory  note  into  the  hands  of  the 
Messrs.  Dobree,  and  authorized  them  to  proceed 
upon  it.  I  hope  the  vigilance  of  this  Court  is  not 
to  be  surprised  by  evidence  of  this  description.  The 
Messrs.  Dobree,  I  regret  to  say,  appear  to  have 
lent  themselves  to  the  transaction  in  a  way  not  very 
creditable  to  them.  They  swear  that  they  actually 
and  bimd  fide  advanced  the  money  for  the  purpose 
Dff  paying  off  the  debt  due  to  Mr.  P.  What  do  they 
mean  by  actually  advancing  ?  Why,  in  plain  £ng* 
fish,  the  true  course  of  the  transaction  was  this — 
That  having  received  from  Mr.  P.  an  intimation 
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of  the  situation  in  which  he  was  placed,  they,  by        isis. 

his  desire  and  direction,  credited  him  for  the  sums  1 

which  he  had  originally  advanced,  upon  the  under-     "* 
standing  that  he  should  obtain  the  repayment  upon 
the  ship  itself  on  her  return  to  England.     This 
part  of  the  case  is  tainted  with  fraud  from  begin- 
ning  to  end. 

I  now  come    to  the  remaining  consideration, ' 
namely,  the  £50  alleged  to  have  been  advanced .  by 
the  Messrs.  Dobree  at  Rotterdam,  to  enable  the 
vessel  to  return  to  England.    Looking  to  the  form 
in  which  this  bond  has  been  drawn  up,  and  to  the 
particular  circumstances  under  which  it  was  given, 
I  doubt  very  much  whether,  under  any  state  of  cir- 
cumstances, I  should  be  justified  in  pronouncing 
for  the  validity  of  any  portion  of  a  bond  of  this  de- 
scription.    Under  the  particular  circumstances  of 
the  present  case,  I  am  clearly  of  opinion  that  I 
ought  not,  and  for  this  reason,  viz.,  that  there  is 
no  sufficient  evidence  before  the  Court  to  establish 
the  necessity  for  the  alleged  advancement  in  ques- 
tion ;  there  is  no  evidence  to  show  that  the  money, 
if  requisite  for  the  purposes  of  the  vessel,  might 
not  have  been  obtained  from  another  house  at 
Rotterdam;   there  is  no  evidence  that  any  such 
attempt  was  made,  in  short,  there  is  no  evidence 
whatever  to  dear  up  the  suspicious  part  of  the 
transaction.     It  is  my  conviction  that  the  £50  was 
pressed  upon  the  master  in  order  to  give  a  colour- 
able appearance  to  the  bond.     I  am  therefore  per- 
fectly satisfied  that  the  bond  cannot  be  sustained, 
and  I  pronounce  against  it,  with  costs. 
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1843. 
tltt  February, 

Suit  for  wagei. 
Stipulation  in 
the  mariner*! 
contract,  tliat  a 
share  in  the  pro- 
ceeds of  a  whal- 
ing voyage 
should  form  a 
part  of  the 
seaman's  wsges. 

Defcnce»— 
that  the  mari- 
ner's claim  was 
founded  upon  a 
special  contract, 
over  which  the 
Court  had  no 
jurisdiction, — 
sustained. 

Sanble^U 
the  special 
agreement  per- 
vades the  whole 
of  the  contract, 
the  mariner  is 
not  entitled  to 
sue  in  the  Ad- 
miralty Court 
I(  however,  a 
part  of  the  voy- 
age is  upon  an 
ordinary  con- 
tract, and  the 
spedsl  agree- 
ment is  only 
contingent,  the 
Court  wiU  pro- 
nounce for  that 
part  of  the  wages 
which  is  clsimed 
under  the  or- 
dinary contract 


THE  RIBY  GROVE.     Dean. 

^HIS  was  a  question  upon  the  admission  of  a 
summary  petition  in  a  suit  for  subtraction  of 
wages. 

The  summary  petition,  consisting  of  four  articles, 
in  substance  pleaded : — 

First. — That  on  or  about  the  14th  of  March, 
1838,  the  said  ship,  Riby  Grove,  being  at  the 
port  of  Hull,  and  destined  to  the  Greenland  whale 
fishery  on  a  whaling  voyage,  J.  D.,  the  master, 
shipped  and  hired  the  plaintiff  to  serve  as  cook 
on  board  said  ship  during  her  then  intended 
voyage,  and  agreed  to  pay  him  wages  at  the  rate 
of  two  pounds  fifteen  shillings  per  month,  and  one 
shilling  and  nine-pence  for  every  ton  of  oil  which 
should  be  obtained  in  the  said  voyage.  That  said 
J.  D.  accordingly  entered  on  board,  and  into  the 
service  of  the  said  ship,  and  on  the  6th  of  March 
signed  the  usual  ship's  articles  or  mariners'  con- 
tract. That  on  the  8th  of  March,  the  said  ship 
sailed  from  Hull,  and  proceeded  on  her  voyage  to 
the  whale  fishery,  where  she  succeeded  in  taking 
five  thousand  three  hundred  and  thirty  seals,  and 
seven  whales,  which  produced  ninety  tons  of  blubber, 
and  two  tons  of  whalebone  ;  but  that  on  the  9th  of 
June,  1838,  the  ship  got  jammed  amongst  the  ice, 
and  although  every  endeavour  was  made  by  the 
master  and  crew  to  extricate  her,  she  became  a  total 
wreck,  and  went  down. 

That  by  the  arduous  and  unwearied  exertions  of 
the  master  and  part  of  the  crew  of  the  said  ship, 
assisted  by  the  crews  of  two  foreign  whalers,  the 
Altona  of  Elmshom,  and  the  Hanover  of  Bremen^ 
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which  were  on  the  spot,  seventy  tons  of  blubber       .1848. 

were  rescued  from  the  sinking  vessel,  thirty  tons  of  *'**  ^'g^^^wrr- 

which  were  stowed  on  board  the  Altona,  and  the     "^o^^T^ 

remaining  forty  on  board  the  Hanover;  in  addition 

to  which,   various   stores,    consisting  of  whaling 

boats,  whaling  lines,  provisions,  and  other  articles 

to  the  value  at  the  least  of  £100,  were  taken  out 

of  the  said  ship,  and  safely  deposited  on  board  the 

said  vessels,  and  deposited%in  the  custody  of  the 

owners  of  the  said  two  vessels  to  abide  the  claims 

of  all  parties  thereto. 

The  first  article  then  alleged,  inter  alia — ^That 
towards  the  end  of  July  1838,  the  plaintiff  arrived 
in  England,  and  immediately  applied  to  W.  T.,  as 
the  managing  owner  of  the  said  ship,  for  the  pay- 
ment of  the  wages  schedulate,  but  that  he  then 
refused  to  make  such  payment,  alleging  as  his 
reason  for  such  refiisal,  that  the  question  as  to  the 
title  in  the  property  saved  as  aforesaid  was  then 
pending  and  undetermined  between  the  owners  of 
the  Riby  Grove  and  the  owners  of  the  said  vessels, 
Altona  and  Hanover.  That  at  the  commencement 
of  the  month  of  August  last,  the  said  plaintiff  and 
others  of  the  crew  of  the  Riby  Grove,  having 
ascertained  that  the  saidW.  T.,  on  behalf  of  him-* 
self  and  the  co-owners  of  the  said  ship,  had  received 
from  the  owners  of  the  two  vessels  a  very  consider- 
able part  of  the  said  oil,  again  applied  for  the  pay- 
ment of  the  wages — to  wit,  the  9th  of  August — 
but  said  W.  T.  on  such  occasion  again  refused,  at 
the  same  time  admitting,  in  the  presence  and 
hearing  of  the  plaintiff  and  of  others  of  the  crew, 
that  he  and  his  co-owners  had  received  the  value 
of  fifteen  tons  of  oil,  amounting,  at  the  lowest  value, 
to  thq  sum  of  £450.     That  upon  subsequent  appli-» 
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U46.  cation  to  the  owners  of  the  said  two  vessels,  it  was 
MiMFOtmrf.  ^Q^YtSimeA  that  the  oil  taken  on  board  the  Altona 
^oL^ir  ^^^  produced,  at  public  sale,  14&J0  marks,  Ham- 
burg currency,  viz,  £884  sterling ;  and  that  one 
half,  viz.,  the  sum  of  £442,  had  been  delivered 
over  to  the  owners  of  the  Riby  Grove.  It  was 
also  ascertained  that  the  owners  of  the  Hanover 
had  paid  to  the  owners  of  the  said  ship  the  further 
sum  of  £454.  That  Hpon  such  information  the 
plaintifF,  in  order  to  compel  the  payment  of  his 
wages,  summoned  the  said  W.  T.  before  the  magis* 
trates  at  Hull,  but  the  said  magistrates  declined  to 
adjudicate  upon  the  question,  &c. 

Second. — ^That  the  said  oil,  and  also  the  other 
articles  saved  from  the  Riby  Grove,  were  the  pro« 
perty  of  the  owners  of  the  said  ship,  and  that  it 
has  ever  been  usual  and  customary  for  the  persons 
serving  on  board  vessels  engaged  in  the  Greenland 
whale  fishery  to  be  allowed  a  certain  sum,  vary* 
ing  according  to  their  difierent  capacities,  for  every 
ton  of  oil  obtained  by  their  exertions,  and  that  such 
allowance  is  expressly  set  forth  in  the  mariners' 
contracts,  and  is  universally  understood  by  the 
masters  and  crews  of  such  vessels  to  form  part  of 
their  wages. 

The  third  and  fourth  articles  are  the  usual  con-i^ 
eluding  articles. 

On  behalf  of  the  owners,  Addams  submitted*- 
That  the  summary  petition  was  inadmissible 
upon  two  grounds.  In  the  first  place,  that  the 
original  lien  of  the  mariner  was  upon  the  ship,  and 
this  lien  had  been  destroyed  in  the  present  instance 
by  the  misfortune  which  had  befallen  the  owners  in 
the  total  loss  of  their  vessel.    That  although  it 
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was  indeed  suggested  in  the  petition  that  some  si^^^JJ^ 
portion  of  the  ship's  stores  and  apparatus  had  been  totRw  ' 
saved,  it  was  not  attempted  to  aver  in  plea  that  Omt* 
any  part  of  them  had  come  into  the  possession  of 
the  owners.  The  Court,  therefore,  could  take  no 
notice  of  this  circumstance  in  deciding  the  admissi- 
bility of  the  plea  which  ¥ras  now  brought  in.  That 
with  respect  to  the  seventy  tons  of  blubber,  which 
fcmned  part  of  the  cargo^  and  which  was  alleged 
to  have  been  saved,  and  subsequently  sold  for  the 
benefit  of  the  owners,  it  was  clear  that  as  against 
this  portion  of  the  property,  qud  cargo,  the  nuu 
riner's  lien  for  the  wages  did  not  extend,  and  that 
he  had  no  such  claim  upon  it  as  would  give  him 
the  right  to  sue  against  the  owners  in  this  Court. 
That  if  he  had  any  claim  at  all  against  this  part 
of  the  owners'  property,  it  must  be  founded  upon 
the  special  agreement  in  the  ship's  articles,  that  he 
should  receive  Is.  9d.  for  every  ton  of  oil  produced. 
That  under  the  authority  of  ^e  case  Jesse  v*  Roy, 
it  might  indeed  be  questioned  whether  he  could 
recover  at  all  upon  such  agreement,  the  oil  never 
having  arrived  in  this  country ;  but  be  this  as  it 
may,  the  cognizance  of  the  claim  did  not  belong  to 
this  Court,  but  to  other  tribunals ;  and  this  Court 
had  no  authority  to  entertain  the  question.  That 
there  was  also  a  second  ground  of  objection  equally, 
if  not  still  more,  fatal  to  the  admission  of  the  sum- 
mary petition,  viz.,  that  upon  the  face  of  the 
petition  itself  it  was  evident  that  the  mariners'  con- 
tract with  the  owners  in  this  case,  was  in  the 
nature  of  a  special  contract,  upon  which  the  Court 
had  no  jurisdiction  to  adjudicate.  That  this  prin- 
ciple had  been  most  distinctly  laid  down  by  Lord 
Tenterden  in  his  work  on  Shipping,  and  had  been 
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i8is.        acted  upon  in  the  practice  of  the  Court  in  the  case 

ebruary.  ^^  ^^^   Sydney  Cove,   decided   by   Lord   Stowell. 

gIotIT  That  the  case  of  the  Sydney  Cove  was  strongly 
analogous  to  the  circumstances  of  the  present  case, 
and  the  decision  of  Lord  Stowell  in  that  case  was 
binding  and  conclusive  upon  the  present  question. 
That  upon  both  these  grounds  the  owners  were 
entitled  to  be  dismissed  from  this  suit,  and  that  it 
was  a  great  hardship  upon  them  that  they  should 
have  been  called  upon  to  appear  at  all  after  the 
great  lapse  of  time  that  had  intervened  since  the 
loss  of  their  vessel. 

For  the  mariner,  PhiUimore^  contra-^ 
That  in  point  of  hardship  the  mariner  had  most 
reason  to  complain  in  having  been  thus  long  de« 
prived  of  his  wages,  whilst  the  owners  were  in 
possession  of  so  ample  a  fund  for  their  discharge. 
That  the  decision  of  Lord  Stowell,  in  the  case  of 
the  Sydney  Cove,  was  grounded  upon  the  express 
consideration,  that  the  part  of  the  mariners'  con- 
tract which  he  rejected  was  in  the  nature  of  a 
partnership  transaction  between  the  mariners  and 
the  owners,  and  that  the  Court  of  Admiralty  had 
no  power  to  investigate  the  question.  The  case, 
therefore,  of  the  Sydney  Cove  did  not  apply  in  the 
present  case,  in  which  the  oil  money  constituted  a 
part  and  parcel  of  the  mariners'  wages.  That  even 
assuming,  for  the  sake  of  the  argument,  that  the 
mariner  had  no  direct  legal  lien  for  wages  upon 
the  proceeds  of  the  blubber  which  had  been  saved, 
still  it  was  clear  in  this  case  that  the  property  had 
been  saved  partly  by  the  exertions  of  the  crew  of 
the  Riby  Grove;  and  they  might  therefore  be 
fairly  considered   to  have  a  lien  upon  it  in  the 
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nature  of  salvage.     That  this  position  was  home        ^^* 
out  hy  the  dictum  of  Lord  Stowell  in  the  case  of  ^^*^^*'^^^'. 
the  Neptune  (a) ;  that  circumstances  might  present       Vv^u 
themselves  that  might  induce  the  Court  to  open  itself 
to  the  claim  of  the  mariners,  of  a  persona  standi  in 
judiciOf  as  salvors.     The  learned  counsel  referred 
in  detail  to  the  judgment  of  Lord  Stowell,  and  in 
conclusion  contended  that  the  circumstances  of  the 
case  fell  within   the  dictum  thrown  out  hy  Lord 
Stowell,  and  that  the  summary  petition  ought  to  be 
admitted. 

Per  Curiam. 

The  dictum  of  Lord  Stowell  does  not  apply* 
The  Court  clearly  could  not  give  salvage  in  a  suit 
for  wages.  The  question  which  has  been  raised  is 
an  important  question  with  regard  to  the  juris- 
diction of  the  Court.  I  must  take  time  to  consider 
my  decision. 

Upon  the  2nd  of  March  the  Court  delivered  its 
opinion  to  the  following  effect 

Judgment — Dr.  Lushington.  ^ndUarck. 

The  question  to  be  decided  in  this  case  arises 
upon  the  admissibility  of  a  summary  petition  which 
has  been  offered  to  the  Court  under  the  following 
circumstances.  The  vessel,  it  appears,  being  bound 
on  a  whaling  voyage  to  the  Greenland  fishery,  the 
mariner,  the  plaintiff  in  the  cause,  was  hired  by 
the  master  to  serve  on  board  in  the  capacity  of 
cook,  at  the  rate  of  £2  15s.  per  month,  and  Is.  9d. 
upon  each  tun  of  oil  which  might  be  obtained. 
Having  signed  the  ship's  articles,  he  proceeded 

(a)  HaggariPs  Admiralty  Reports,  vol.  i.  p.  227. 


T^i  Rot 
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i#4a  with  the  vessel  to  the  fishery,  where,  having  been 
*^  **  occupied  in  catching  seals  and  whales  for  a  con- 
siderable time  with  success,  the  ship  was  eventu- 
ally lost.  It  is  alleged  in  the  summary  petition, 
that  at  the  time  of  the  loss  of  the  vessel  a  certain 
portion  of  the  ship's  stores  and  of  her  apparatus 
was  saved ;  but,  as  was  properly  observed  by  the 
counsel  in  the  ai^ument,  it  is  not  averred  that  the 
owners  of  the  vessel  ever  received  any  part  of  the 
property  which  is  alleged  to  have  been  so  saved. 
Under  certain  circumstances,  undoubtedly,  in  a 
question  of  this  kind,  the  saving  of  a  portion  of 
the  vessel's  stores  and  her  apparatus,  might  form 
an  important  ingredient  in  the  judgment  of  the 
Court ;  but  this  consideration  cannot  apply  in  the 
present  instance,  because  the  averment  to  which  I 
have  adverted  is  too  loosely  pleaded  to  influence 
my  decision.  It  is  moreover  alleged  that  a  part 
of  the  cargo  was  also  saved  and  carried  into  Hol- 
land, and  that  a  certain  sum  of  money  has  been 
paid  over  to  the  owners  on  account  of  the  cargo  so 
saved,  a  deduction  for  salvage  being  first  made. 
Under  these  circumstances,  I  am  now  asked  to 
admit  this  summary  petition,  and  the  decision  of 
the  question,  it  appears  to  me,  involves  two  con- 
siderations.  The  first  is,  whether  the  wages  are 
legally  due  or  not?  and  secondly,  whether  this 
Court  has  any  jurisdiction  to  decide  upon  them? 
With  regard  to  the  first  point,  I  am  not  aware 
(and  I  believe  the  point  never  has  been  decided  in 
this  Court)  of  any  case  whatever  in  which  it  has 
been  decided,  that  where  a  part  of  the  cargo  has 
been  saved,  and  the  ship  has  been  wholly  lost,  the 
mariner  can  prosecute  a  suit  for  wages  in  this 
Court  against  the  cargo  itself.    The  question  was. 
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I  &id,  indirectly  noticed  in  the  case  of  the  Lady 
Durham,  reported  in  the  third  volume  of  Hag- 
gard's Reports,  p.  196,  but  no  opinion  was  deli-  gUib* 
vered  upon  the  point  by  the  learned  judge  who 
decided  that  case.  The  words  of  Sir  John  NichoU 
in  that  case  are  these — *^  Whether  if  any  cargo 
were  saved  it  could  be  held  to  represent  the 
fireight,  I  give  no  opinion ;  it  might  raise  a  very 
different  question  from  the  present"  In  the  case 
to  which  I  have  adverted,  the  ship  sailed  from 
Liverpool  on  a  trading  voyage  to  Africa,  and  upon 
her  homeward  voyage  was  totally  lost,  together  with 
her  cargo ;  the  ship  and  the  cargo  being  the  pro- 
perty of  the  same  owners.  The  case,  therefore,  of 
the  Lady  Durham  is  unquestionably  distinguished 
from  the  present  case  in  two  most  important  par- 
ticulars. First,  that  in  the  case  of  the  Lady  Dur- 
ham, the  whole  of  the  cargo  was  entirely  lost ;  and 
secondly,  the  cargo  was  the  sole  and  entire  pro- 
perty of  the  owners  of  the  ship.  The  learned 
judge.  Sir  J.  Nicholl,  having  given  to  the  question, 
as  it  appears,  very  great  consideration,  rejected  the 
summary  petition  of  the  mariner  upon  the  general 
principle  of  law,  that  a  mariner  has  no  lien  for 
his  wages  upon  the  cargo,  his  lien  is  upon  the 
ship  and  freight.  I  entirely  concur  with  Sir  J. 
Nicholl  in  the  doctrine,  that  against  the  cargo,  qud 
cargOf  the  seaman  can  have  no  claim  ;  at  the  same 
time,  I  think,  that  as  against  the  cargo,  where 
freight  has  been  earned  although  not  paid,  the 
case  might  perhaps  be  subject  to  a  different  con- 
sideration. I  do  not,  however,  feel  myself  called 
upon  to  express  any  immediate  <^inion  upon  this 
point  in  the  present  instance,  and  I  should  be  ex- 
tremely reluctant  to  conclude  myself  upon  a  point 
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tBis.       wbich  may  possibly  occur  hereafter,  namely,  when 

*J^ 1-  the  owner  of  the  ship  is  the  owner  of  the  cargo, 

^G»om"     *°d  the  ship  is  lost,  but  the  cargo  is  saved* 

Technically  speaking,  in  such  a  case  no  freight 
would  be  payable,  because  there  can  be  no  freight 
payable  from  a  man  to  himself.  Yet  the  cargo 
would  include  in  itself  the  value  of  the  freight. 
Upon  this  point  however,  I  again  repeat,  I  do  not 
wish  to  be  considered  as  pronouncing  any  decision 
in  the  present  instance.  Further,  I  do  not  at  the 
present  moment  feel  myself  called  upon  to  deter* 
mine  whether  the  wages  are  due  to  the  mariner  or 
not.  My  decision  will  rest  upon  the  second  con- 
sideration, to  which  I  will  now  apply  myself,  namely, 
whether  this  Court  has  any  jurisdiction  to  enforce 
the  payment  of  the  mariner's  demand. 

Now  the  question  upon  this  part  of  the  case,  as 
it  appears  to  me,  is — What  are  the  limits  which 
have  been  prescribed  to  the  jurisdiction  of  this 
Court?  In  the  investigation  of  this  question,  I 
am  not  about  to  enter  into  a  detail  of  all  the  pre- 
ceding authorities,  either  of  this  Court  or  the  courts 
of  common  law.  It  will  be  su£Scient  if  from  the 
more  recent  authorities  I  am  enabled  to  select  a 
sufficient  guidance  for  my  judgment,  without  enter- 
ing into  cases  which  have  been  decided  in  former 
days,  when  perhaps  they  would  not  have  received, 
the  same  decision  from  any  Court  as  they  would  at 
the  present  time.  The  whole  of  the  law  upon  this 
subject  is  laid  in  the  last  edition  of  Lord  Tenter- 
den's  book  of  Shipping,  pp»  590.  594.  The  result 
of  it  is  shortly  this : — "  That  when  the  contract  is 
in  the  usual  terms,  although  it  be  made  in  writing 
and  under  seal,  the  Court  of  Admiralty  is  entitled 
to  exercise  jurisdiction.     When,  however,  the  con-. 
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tract  is  special,  or  to  use  the  words  of  the  hig^h  au>        >e*s- 

thority  from  which  I  quote  them,  *  if  the  contract  1- 

be  made  upon  terms  and  conditions  differing  from  obotJT 
the  usual  and  general  rules  of  law,  service  alone 
cannot  entitle  a  seaman  to  his  wages ;  his  right  to 
them  must  depend  upon  the  performance  of  the  sti- 
pulated terms/  '*  The  doctrine  thus  laid  down  by- 
Lord  Tenterden  has  reference  to  a  fiction  of  an- 
cient law,  which  fiction  was  this, — that  the  juris- 
diction of  this  Court  was  founded  upon  the  suppo- 
sition that  the  contract  was  made  at  sea,  and  the 
service  was  there  performed,  and  in  our  summary 
petitions  it  is  so  alleged  that  the  contract  was  made 
at  sea.  The  general  result,  however,  of  the  passage 
quoted,  and  of  all  the  authorities  is,  as  I  have 
already  observed, — that  if  the  contract  be  a  special 
contract,  this  Court  is  excluded  from  exercising  any 
jurisdiction  over  it. 

Now,  unfortunately,  what  is  and  what  is  not  a 
special  contract,  no  one  has  attempted  to  define. 
The  principle  has  been  laid  down  in  general  terms, 
that  a  special  contract  shall  oust  the  jurisdiction 
of  the  Court  of  Admiralty,  but  none  of  the  decided 
cases  have  defined  specifically  what  is  a  special  con- 
tract ;  and  upon  this  point,  consequently,  I  am  left 
entirely  to  the  exercise  of  my  own  judgment.  In 
considering  the  subject,  I  have  referred  to  the  case 
of  the  Sydney  Cove,  the  only  case,  that  I  am  aware 
of,  in  which  a  similar  question  has  directly  been 
raised  and  determined  by  this  Court.  In  that 
case,  reported  in  the  2nd  Dodson,  p.  11,  a  sum- 
mary petition  was  given  in,  in  the  first  instance, 
simply  setting  forth  that  the  mariner  was  hired  to 
serve  as  chief  mate  on  board  a  vessel  bound  on  a 
voyage  to  New  South  Wales,  and  afterwards  on  a 
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1848.        whaling  and  sealing  voyage,  and  back  to  the  port 
8m<  Mmtk.     ^  l^ndon ;  and  that  he  was  to  receive  wages  at 


^Qm^  the  rate  of  £8  per  month.  This  was  the  whole  of 
the  case,  as  set  forth  in  the  summary  petition ;  and 
no  objection  was  taken  to  the  admission  of  the 
summary  petition  in  the  first  instance,  and  it  was 
admitted  as  a  matter  of  course.  An  additional 
article  was  subsequently  brought  in,  setting  forth 
the  particulars  of  the  whaling  and  sealing  voyage 
in  which  the  vessel  had  been  engaged,  and  alleging 
that  the  cargo  sold  for  the  net  sum  of  £644S  10^., 
and  that  the  mariner  shipped  and  hired  himself  as 
chief  mate,  at  and  after  the  rate  of  a  twenty-fourth 
part  or  share  of  the  net  produce  of  the  oil  and 
skins  produced  thereon.  The  admission  of  this 
additional  article  was  opposed,  on  the  ground  that 
the  Court  had  no  authority  to  entertain  the  cause, 
and  that  it  could  not  adjudicate  upon  a  question 
which  was  in  the  nature  of  a  partnership  trans- 
action. Lord  Stowell  directed  the  case  to  stand 
over,  that  search  might  be  made  for  precedents, 
and  no  precedent  being  found,  he  subsequently 
rejected  the  admission  of  the  additional  article. 
When  the  case  came  again  before  the  Court,  upon 
the  evidence  adduced  in  support  of  the  summary 
petition,  the  objection  was  again  taken»  that  the 
proceeding  was  not  a  proceeding  for  ordinaiy  wages, 
over  which  the  Court  of  Admiralty  had  jurisdic- 
tion, but  for  a  share  in  the  profits  of  a  whaling 
voyage,  which  was  not  recoverable  in  a  court  of  this 
description.  Lord  Stowell  decided  in  favour  of  the 
mariner,  but  upon  this  special  ground,  viz.,  that 
there  was  a  considerable  degree  of  obscurity  arising 
from  the  manner  in  which  the  mariners'  contract 
was  drawn  up ;  but  he  thought  the  £air  conatructiim 
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was,  that  the  mariner  was,  at  all  events,  entitled        ts«s: 

to  monthly  wages  during  the  outward  voyage,  and -- 

that  the  whaling  and  sealing  voyage  was  eventual  oi^n!^ 
only,  heing  altogether  dependent  on  the  inclination 
of  Mr.  Underwood,  on  the  arrival  of  the  ship  at 
New  South  Wales.  I  have  myself  examined  the 
ship's  articles  in  the  case  of  the  Sydney  Cove,  and 
I  find  that  there  is  a  special  clause  contained  in 
them  to  the  following  effect.  After  adopting  the 
common  printed  form  for  wages  then  in  use,  they 
go  on  to  say :  "  And  it  is  further  agreed,  that 
after  the  deUvery  of  the  cargo  at  Port  Jackson, 
the  ship  is  then  to  proceed  in  whaling  or  sealing, 
or  both,  or  to  take  in  freight  for  England,  at  the 
opdon  of  Mr.  Underwood,  the  owner's  agent,  as  he 
may  think  most  beneficial  for  the  owner,  himself, 
and  the  ship's  company ;  and  in  case  the  said  ship 
should  go  a  whaling  or  sealing,  or  both,  then  the 
officers  and  seamen  are  to  be  on  certain  shares  of 
the  net  proceeds  of  whatever  the  ship  may  procure. 
And  if  the  ship  shall  be  freighted  from  Port  Jack- 
son to  London,  then  the  officers  and  seamen  shall 
be  entitled  to  the  wages  given  at  the  port  of  Lon- 
don at  the  time  of  their  signing  these  articles ;  that 
the  wages  due  on  delivery  of  the  cargo  shall  be 
paid  them,  deducting  slops  and  advances."  Now,  it 
is  quite  clear,  that  Lord  Stowell  decided  this  case 
upon  the  principle  that  the  voyage  outwards  was  a 
voyage  on  the  ordinary  mariners'  contract.  The 
demand  set  up  in  the  original  act  on  petition  was 
simply  for  ordinary  wages ;  and  Lord  Stowell  was 
perfectly  right  in  taking  the  distinction  which  he 
did  take,  and  in  giving  the  mariner  his  wages  for 
ibe  outward  voyage  alone,  thereby  taking  cogni- 
zance only  of  that  part  of  the  contract  which  was  in 
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184a.  the  ordinary  and  common  form,  and  rejecting  the 
^^^^"^  further  demand  for  a  share  in  the  skins  and  oil 
^Geo^"*  money,  upon  the  principle  that  he  did  not  possess 
any  jurisdiction  to  enter  into  the  question. 

If  the  two  claims  had  been  so  mixed  up  together 
as  to  have  rendered  them  incapable  of  clear  separa- 
tion. Lord  Stowell,  I  apprehend,  would  have  con- 
sidered himself  bound  to  have  rejected  the  whole 
of  the  demand  of  the  mariner ;  but,  findiag,  as  he 
states  in  his  judgment,  that  the  whaling  and  seal- 
ing voyage  was  eventual  only,  and  dependent  upon 
the  inclination  of  Mr.  Underwood,  he  had,  I  con- 
ceive, a  perfect  right  to  pronounce  the  decision 
which  he  gave.  I  will  now  advert  to  the  contract 
in  this  particular  case,  for  the  purpose  of  consider- 
ing whether  it  brings  it  within  any  of  the  principles 
adverted  to  by  Lord  Tenterden  in  his  book  on 
Shipping,  or  by  Lord  Stowell  in  his  judgment  in 
the  case  of  the  Sydney  Cove. 

The  learned  judge  here  adverted  to  the  terms  of 
the  mariners'  contract,  as  set  forth  in  the  act  on 
petition,  and  proceeded  to  observe :— What,  then,  is 
the  true  nature  and  character  of  this  contract  ?  I 
must  say,  that,  in  my  opinion,  it  is,  to  all  intents 
and  purposes,  a  special  contract.  Supposing  I  was 
to  pronounce  for  the  wages  as  claimed,  and  to  com- 
pel the  owners  to  bring  in  the  £800,  which  it  is 
alleged  they  have  received,  in  what  way  am  I  to 
apportion  the  shares  of  the  seamen  ?  I  must  enter 
into  a  difficult  investigation,  and  decide  upon  hand- 
money  in  advance,  and  what  is  termed  striking  or 
fish-money,  and  the  shares  which  the  mariners  are 
to  take  for  oil-money  per  imperial  ton. 

What  must  I  do  besides  ?  Why,  when  the  parties 
become    partners   under   these    circumstances,    I 
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should  further  have  to  decide  between  the  interests        isis. 
of  the  mariners  and  the  owners ;  for  could  I  pos-  -^  ^*^' 


sibly  determine  that  the  persons  on  board  this  ship  ^0*^7 
are  to  take  all  that  has  been  saved,  in  total  exclusion 
of  the  owners  I  Are  they  not  partners  in  one  and 
the  same  adventure  ? 

Would  not  the  equitable  course  of  proceeding  be 
that  all  the  parties  should  come  in  to  share,  and 
receive  a  division  of  the  property  which  has  been 
saved,  in  proportion  to  the  amount  to  which  they 
may  be  respectively  entitled  ?  This  Court  is  utterly 
incompetent  to  enter  into  any  such  apportionment 
I  therefore  feel  bound  to  reject  this  summary  pe- 
tition, and  I  do  so  upon  three  grounds. 

First,  because  the  contract  is  a  special  contract, 
such  as  is  described  by  Lord  Tenterden  as  ousting 
the  jurisdiction  of  this  Court. 

Secondly,  because  I  conceive  that  I  am  confirmed 
by  the  authority  of  Lord  Stowell  in  so  doing. 

And  lastly,  because  the  contract  being  in  the 
nature  of  a  partnership,  I  should  have,  in  enter- 
taining the  question,  to  encounter  such  difficulties 
as  would  render  it  impossible  for  the  Court  to 
arrive  at  a  just  and  equitable  result. 


THE  ALEXANDER  WISE.    Coulson.         2ndMardu 


^HIS  was  a  cause  of  damage  by  collision,  pro-  Cweof collision. 
moted  by   the    owners  of    the  brig  Hylton  vestd  up^n'tbe 
against  this  vessel,  &c.     The  Court  was  assisted  by  d^hlo^ 
Trinity  Masters,  and  the  circumstances  of  the  case  °o*p^>n«'i^y 

*/  '  to  a  vessel  upon 

are  fully  noticed  in  the  Judge's  observations  to  the  ^  itaiboard 

rjy  .    •j__\jr     X  tack  and  dose- 

Tnnity  Masters.  hauled— over. 

ruled. 
VOL.  II.  F  ^^ 
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«J  jS^         For  the  owners  of  the  Hylton,  Queen's  Advocate 
and  Robinson. 


Thx  Alxz- 

ANSKR  WiSX. 


For  the  Alexander  Wise,  Addams  and  Deane. 

Per  Curiam. 
Gentlemen — This  is  a  cause  of  damage  by  colli- 
sion, and  the  issues  which  you  will  have  to  try  are 
the  following : — Whether  the  defendant  is  solely  to 
blame — ^whether  the  plamtiff  is  solely  to  blame — 
whether  both  the  parties  are  to  blame  ;  and  lastly, 
whether  the  collision  arose  from  pure  and  inevi- 
table  accident.  These  are  the  points  to  which 
your  attention  must  be  directed ;  and  in  deciding 
these  points  you  may  altogether  dismiss  from  your 
consideration  some  of  the  topics  which  have  been 
urged  in  the  course  of  the  argument  which  has 
been  addressed  to  the  Court.  For  instance,  you 
have  nothmg  to  do  with  the  amoimt  of  the  damages 
in  question  ;  that  must  be  referred  to  the  registrar 
and  merchants.  If  it  should  happen  in  any  case 
that  it  was  necessary,  for  the  purpose  of  ascertain- 
ing the  cause  of  the  collision,  to  entertain  that 
question,  then  it  would  be  a  fit  and  proper  point 
for  your  consideration ;  but  where,  as  in  the  pre* 
sent  instance,  it  has  in  reality  no  bearing  upon  the 
issues  in  the  case,  it  is  useless  to  trouble  you  upon 
it.  Another  point  which  has  been  pressed  in  the 
argument  is  the  amount  of  the  bail  which  has  been 
demanded:  but  this  again  is  a  matter  for  the 
exclusive  consideration  of  the  Court:  and  if  it 
should  be  found  in  any  cases  of  this  kind  that 
improper  bail  has  been  required,  it  would  be  the 
duty  of  the  Court  to  adopt  such  measures  as  it 
thought  fit  to  prevent  any  thing  like  an  attempt  at 
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extortion.  I  will  now  briefly  bring  to  your  atten- 
tion tbe  leading  facts  of  the  case»  many  of  which 
are  admitted  on  both  sides,  and  are  consequently 
beyond  the  possibility  of  dispute.  The  state  of  the 
wind  is  not  disputed,  neither  does  any  question 
arise  with  respect  to  the  courses  of  the  two  vessels 
at  the  time  of  the  collision.  The  Hylton,  it  ap- 
pears,  was  close-hauled  on  the  starboard  tack,  her 
course  lying  s.e.^^s.,  whilst  the  Alexander  Wise  was 
steering  w.  on  the  larboard  tack,  and  also  close- 
hauled. 

Such  being  the  courses  of  the  vessels,  what, 
according  to  their  own  statement,  were  the  mea^ 
sures  adopted  by  the  crew  of  the  Alexander 
Wise  ?  They  state  that  they  put  down  the  helm 
in  the  first  instance,  and  then,  in  consequence 
of  the  hailing  from  the  Hylton,  they  afterwards 
put  it  up.  The  evidence  of  the  witnesses  is  in 
these  words  : — **  That  she  was  sailing  at  the  rate 
of  about  three  knots  an  hour ;  that  the  master  had 
gone  down  to  consult  the  chart,  but  previously  to 
doing  so  he  had  looked  out,  being  anxious  on  ac- 
count of  the  state  of  the  weather,  but  could  not 
discover  a  vessel  near ;  that  he  had  not  been 
below  more  ihan  a  minute  when  he  heard  Chase, 
one  of  the  men  looking  out  on  the  forecastle,  call 
out  that  there  was  a  sail  ahead ;  that  Howatt,  the 
mate,  knowing  that  the  ship  must  be  close  aboard 
of  them,  instantly  ordered  J.  N.,  the  man  at  the 
wheel,  to  put  the  helm  down,  intending  thereby  to 
bring  the  brig's  head  to  the  wind,  and  lessen  the 
effect  of  any  collision  that  might  take  place  ;  that 
he  had  hardly  got  the  word  out  of  his  mouth,  and 
J.  N.  had  only  just  put  the  helm  down,  when  he 
heard  some  one  on  board  the  vessel  ahead  hail  the 

F  2 
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•a^\        Alexander  Wise  to  put  her  helm  up,  and  he  imme- 
*v^  ^^>4^  ^j^jy  g^^g  ^Yxe  order  accordingly,  but  the  collision 
A^Aw    took  place  before  the  brig  had  time  to  alter  her 
course,  in  consequence  of  the  helm  having  been 
put  down/*     What,   then,   is  the    result  of  this 
statement  ?     It  is  this : — ^that  by  their  own  admis- 
sion  the  persons  on   board   the  Alexander  Wise 
departed,  in  the  first  instance,  from  the  acknow- 
ledged rule  of  navigation,  inasmuch  as  the  Hylton 
being  upon  the  starboard  tack,  and  the  Alexander 
Wise  upon  the  larboard,  it  was  the  duty  of  the 
former  to  keep  her  course,  and  the  latter  to  give 
way.     They  do  not  deny  the  rule,  but  they  allege 
in   substance,  that  from  the  extreme  haziness  of 
the  weather,  and  the  close  proximity  of  the  two 
vessels  when  first   seen  by  each  other,  it  was   a 
proper  measure   on  their  part  to  put  down  the 
helm,  and  that  if  the  Hylton  had  pursued  the  same 
course,  the  collision  might  have  been  avoided.     I 
must  here  observe,  gentlemen,  that  with  respect  to 
the  distance  at  which  the  vessels  were  first  descried 
by  each  other,  and  also  in  regard  to  the  still  more 
important  point,  the  darkness  of  the  night,  the 
respective  statements   are  controverted.     On   the 
part  of  the  Hylton,  it  is  stated  that  the  weather,  at 
the  time  of  the  collision,  was  thick  with  fog  and 
showers,  the  wind  s.s.w.,  with  the  moon  up.     On 
behalf  of  the  Alexander  Wise,  the   statement  is 
that  the  weather  was  extremely  thick  and  foggy, 
but  nothing  is  said  about  the  moon.     Again :  it  is 
stated  by  the  Hylton,  in  the  act  on  petition,  that 
an  interval  of  about  three  minutes  elapsed  between 
the  discovery  of  the  Alexander  Wise  and  the  col- 
lision ;  and  that   during  such  interval  the  Alex- 
ander Wise  was  repeatedly  hailed  to  put  her  helm 
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up,  but  that  no  attention  was  paid  to  such  hailing 
until  the  Alexander  Wise  was  close  upon  the 
Hylton,  and  a  collision  was  inevitable.  These 
points,  gentlemen,  will  require  your  special  and 
particular  attention,  because  the  main  argument 
on  behalf  of  the  Alexander  Wise  is,  that  the  col- 
lision arose  from  inevitable  accident  on  account  of 
the  weather,  and  that  blame  is  imputable  to  neither 
party.  If  you  are  of  opinion  that  there  was  suffi- 
cient time  and  opportunity  for  the  Alexander  Wise 
to  have  put  her  helm  up,  a^d  thereby  to  have  bore 
away,  you  will  in  such  case  pronounce  her  to  blame. 
If,  on  the  contrary,  you  shall  be  of  opinion  that, 
from  the  circumstances  set  forth  by  the  Alexander 
Wise,  the  accident  was  inevitable,  and  she  took  the 
proper  course  in  first  putting  her  helm  down,  and 
afterwards  putting  it  up,  the  owners  of  that  vessel 
will  be  entitled  to  their  dismissal. 

The  Trinity  Masters  were  of  opinion  that  it  was 
the  duty  of  the  Alexander  Wise  to  put  her  helm 
up  in  the  first  instance,  and  that  that  vessel  was 
solely  to  blame. 

Danaage  pronounced  for,  with  costs. 


184S. 
2nd  March, 

The  AiJtz- 

AKDIE  WiSK. 


THE  MEDORA. 

TN  this  case  the  Medora,  whilst  on  her  voyage 
from  Galatz  to  Hull,  struck  upon  the  Has- 
borough  sand  upon  the  27th  of  October  last,  the 
wind  at  the  time  blowing  in  gales  from  the  w.s.w. 
A  weft  for  assistance  was  first  hoisted,  and  after- 
wards the  master  hoisted  the  union  ensign  down- 
wards. This,  it  was  alleged  on  the  part  of  the 
owners,  was  merely  a  signal  for  assistance  in  pump- 
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1848. 


iDg,  in  case  of  need,  or  for  provisions.  A  quaran- 
tine flag,  which  was  flying  when  the  vessel  first 
struck,  had  been  taken  down  ;  and  it  was  admitted 
that  this  had  been  done  that  the  persons  coming  to 
her  assistance  might  not  perceive  the  inconvenience 
to  which  they  might  be  exposed  in  going  on  board 
the  Medora* 

The  William  and  Mary  fishing  lugger,  of  forty- 
four  tons,  and  manned  with  a  crew  of  ten  hands, 
went  off  to  her  assistance,  and,  having  been  occu- 
pied two  days  in  the  service,  eventually  succeeded 
in  getting  her  off  the  sands,  and  carrying  her  into 
Yarmouth. 

The  value  of  the  ship,  cargo,  and  freight  was 
£3637*  and  the  action  was  entered  by  the  salvors 
in  the  sum  of  £800. 

The  Court  awarded  £400. 


Ibth  March, 

Moiety  of  the 
fhtp  and  cargo 
awarded  in  a 
caae  of  derelict 
Deductions 
from  the  net 
▼alue  allowed  to 
the  owners  for 
neceiiary  ex- 
penies  in  bring- 
ing the  ship  into 
port,  and  an  ap- 
portionment di- 
rected by  the 
Court. 

SembU:  A 
person  merely 
hiring  labourers 
to  assist  in  the 
unloading  of  a 
stranded  vessel, 
although  en- 
titled to  some 
remuneration 


THE  WATT. 

TN  this  case,  which  was  a  case  of  derelict,  a  ques- 
tion was  raised  respecting  the  amount  of  deduc- 
tions to  be  allowed,  on  account  of  the  owners,  from 
the  net  value  of  the  ship  and  cargo.  The  circum- 
stances of  the  case,  and  the  nature  of  the  deduc- 
tions, are  fully  stated  in  the  judgment  of  the 
Court. 

Judgment — Dr.  Lushington. 
The  principal  claimants  in  this  case  are  Mr.  R. 
Coaker  and  six  other  seamen,  who  boarded  the 
vessel  on  or  about  the  18th  of  September  last, 
when  she  was  abandoned  by  her  own  crew,  and 
had  four  or  five  feet  of  water  in  her  hold.    By  great 
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gallantry  and  perseverance,  the  salvors  succeeded        isia. 
in  finally  bringing  her  to  this  country,  although,     ****^'"'**- 


Tm  Wats. 


in  consequence  of  the  state  of  the  wind  and  wea^  .  ^. 
ther,  they  were  not  fortunate  enough  to  bring  her  intendeoce^wiu 
into  port,  but  were  compelled  to  run  her  ashore  at  to  ciaiiTu  1 
£astboume.  At  Eastbourne  she  was  taken  in  charge  '*^^°'' 
by  a  Mr.  Wingfield,  of  that  place,  who  hired  a 
number  of  men  to  unload  the  vessel,  and  a  steamer 
having  been  subsequently  engaged,  by  her  aid  she 
was  eventually  taken  in  safety  to  Portsmouth. 

Looking  to  the  nature  and  extent  of  the  salvors' 
services,  which  lasted  from  five  to  six  weeks  in 
duration,  it  cannot  be  doubted  that,  but  for  their 
exertions  and  assistance,  the  property  must  have 
been  utterly  lost  to  the  owners ;  and  the  case 
therefore  being,  strictly  speaking,  a  case  of  dere- 
lict, the  Court  is,  I  think,  bound  to  give  the  salvors 
a  moiety  of  the  property  saved,  subject  to  deduc- 
tions. The  real  question  then  is,  what  these  de- 
ductions ought  to  be.  Now  I  will  endeavour  to 
state,  as  clearly  as  I  can,  what  my  decree  will  be 
with  respect  to  the  expenses  which  are  claimed 
to  be  deducted.  In  the  first  instance,  I  am  of 
opinion  that  the  expense  of  bringing  the  vessel 
from  Eastbourne  to  Portsmouth  is  a  fair  deduction 
to  be  allowed  from  the  net  value  of  the  ship  and 
cargo,  because,  as  it  has  been  truly  observed,  the 
salvage  could  not  be  considered  as  completed  until 
the  vessel  was  brought  to  Portsmouth.  The  first 
deduction,  therefore,  will  be  the  sum  of  £250,  paid 
for  the  services  of  the  steam  ship,  and  £101  stated 
to  have  been  expended  in  the  afiidavit  of  Mr. 
Parsons.  In  regard  to  the  claim  which  has  been 
set  up  by  Mr.  Wingfield,  (I  will  not  enter  into  the 
question  whether  he  was  employed  by  Mr.  Coaker 


The  Waw. 


72  CASES  DETERMINED  IN 

184S.        or  the  agent  at  Lloyd's,  but  confine  my  considera- 
■  tion  solely  to  the  nature  of  the  service  which  he 
performed,)  I  do  not  think  that  he  is  entitled  to 
come  before  the  Court  under  the  appellation  of  a 
salvor.     He  appears  to  have  done  no  more  than 
this,  viz.,  to  have  hired  persons  from  Hastings  and 
Eastbourne,  who  went  on  board  the  vessel  ss  the 
wind  and  weather  permitted,  for  the  purpose  of 
landing  the  cargo,  and  performing  services  which 
cannot  properly  be  denominated  salvage  services. 
For  any  disbursements  which  he  may  have  bond 
jide  made  for  the  service  of  the  ship,  he  is   of 
course  entitled  to  be  indemnified ;  and  I  shall  refer 
the  examination  of  the  disbursements  to  the  regis- 
trar of  the  Court.     He  is  also,  I  think,  entitled  to 
some  remuneration  for  his  superintendence.     The 
question  is,  what  should  be  the  amoimt  of  such  re- 
muneration.    A  tender  has  been  made  to  him  of  a 
guinea  per  diem,  but  as  this  tender  may  perhaps 
be  considered  as  rather  too  small  a  sum,  I  shall, 
in  order  to  prevent  litigation,  allow  one  guinea  and 
a  half  for  his  personal  services.     I  now  come,  in 
the  last  place,  to  the  claim  which  has  been  asserted 
on  behalf  of  the  owners  of  the  Jane  Loudon,  and  I 
am  of  opinion  that  the  expenses  necessarily  incurred 
by  the  owners  of  that  vessel,  in  consequence  of  the 
salvage  services  having  been  rendered  by  a  part  of 
the  crew  to  the  Watt,  must  be  allowed ;  and  these 
I  shall  refer  to  the  registrar  of  the  Court. 

The  expenses  which  I  have  thus  mentioned  hav- 
ing been  deducted,  I  shall  decree  a  moiety  of  the 
remaining  value  of  the  ship  and  cargo  to  the  owners 
and  crew  of  the  Jane  Loudon,  to  be  distributed  in 
the  following  proportion,  viz.,  to  Mr.  Coaker  and 
the  six  seamen,  who  were  the  actual  salvors,  I  shall 
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give  three-fourths  of  such  moiety,  they  bearing  their    ,g,^®^v. 

own  proctor's  expenses ;  the  remaining  one-fourth 

I  give  to  the  owners  of  the  Jane  Loudon  and  the 

crew  who  contmued  on  board  that  vessel,  they  also 

bearing  their  expenses ;  and  as  I  consider  that  in  this 

case  the  owners  of  the  Jane  Loudon  have  a  strong 

claim  in  consequence  of  their  vessel  having  been 

deprived  of  so  many  of  her  best  men,  I  shall  give  a 

moiety  of  the  fourth  part  decreed  to  the  owners  of 

the  Jane  Loudon,  and  the  remainder  to  the  persons 

left  on  board. 

Upon  the  application  of  counsel  the  Court  fur- 
ther decreed,  that  Mr.  Coaker  should  receive  a  dou- 
ble share,  and  that  the  owners  of  the  Watt  should, 
pay  their  own  proctor's  expenses  out  of  their  moiety 
of  the  property  salved. 


THE  DOWTHORPE.     Lofty.  nnh  March. 


JN  this  case  a  suit  was  brought,  in  the  first  in-  Quertion  u  to 
stance,  against  this  ship  and  her  freight,  for  pay-  t/S^^^^^^ 

ment  of  a  bond  of  bottomry.  fl^ttlTj^ 

Other  actions  were  also  subsequently  entered  for  ^*^*'?°  <»^ .^"^ 

pilotage  and  towage,  and  for  mariners'  wages.  ments. 

The  ship  was  sold  under  a  decree  of  the  Court,  abaiSS^ip. 

and  the  proceeds  of  the  sale  thereof,  together  with  ^J^^JJ^t^ 

the  proceeds  of  the  freight,  were  brought  into  the  w^  fo'  ^ 

registry.  general  eitate^ 

Judgment  was  suffered  to  pass  by  consent  in  the  I^r^riiSon^rf 
several  actions.  i^Srti^ 

The  original  ownership  in  the  ship  and  freight  awagncetofthe 
was  vested  in  T.  H.,  a  merchant,  of  Hull,  and  in  to  make  the  dfp 
Lofty,  the  former  master;  forty-eight  sixty-fourth  •^"«^»'»^«^ 
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1R4S.        parts  or  shares  belonging  to  T.  H.,  and  the  remain- 
244h  March,    ^^  gixtoen  shares  to  the  master. 


^MOR» "         Antecedent  to  the  commencement  of  the  pro- 

the  first  in-  ccedlngs  in  this  Court,  T.  H.  had  become  a  bank- 

'*Partic8 taking  rupt>  ^^^  P^ior  to  his  bankruptcy  he  had  assigned 

^a ghfT/"*  his  interest  in  the  forty-eight  shares  of  the.  ship  to 

freight  as  se-  Peasc,  a  broker,  of  Hull,  as  security  for  money 

uJc"^uch^se.  advanced.     He  had  also  assigned  his  interest  in 

•ubll^uOTtty'*'  the  freight,  subject  to  certain  conditions,  to  Bumey 

accruing  liens,  gj^d  othcrs,  uudcr  a  deed  of  assignment 

▼MI.  bottomry  ,        ,  ® 

bonds,  salvage,  Application  was  now  made  on  behalf  of  the  bond- 
'^wm  of  a  holder  for  payment  of  his  bond  out  of  the  proceeds 
SSTMymCTt^of  ^^  ^^^  ^^^P  ^^^  freight,  and  appearances  were  given 
his  bond,  diri^  for  the  assignees  of  the  freight  under  the  deed  of 
out  of  the  pro-  assigumeut,  and  for  the  assignees  under  the  bank- 
Lid  the  freVht^  ruptcy  of  T.  H.,  praying  to  be  heard  in  objection. 
'^sH^'prin-  ^^  objection  was  made  by  Pease,  and  no  appear- 
dpie  applied  to  aucc  was  givcu  for  Lofty,  the  master. 
judgment  of  the  The  qucstiou  which  was  raised  regarded  the  ap- 
^e!  U)Xe?Md  prepriation  of  the  funds  in  the  hands  of  the  Court, 
madnen' wages,  i^  satisfaction  of  the  different  judgments  which  had 
been  obtained. 

The  question  was  argued  by 

Haggard  and  Harding^  for  the  assignees  of  the 
freight. 

Addams  and  Bayfordy  for  the  assignees  of  the 
bankrupt. 

Whitey  for  the  bondholder. 

The  details  of  the  case  and  the  nature  of  the 
objections  are  fully  noticed  and  elaborately  dis- 
cussed in  the  judgment  of  the  Court 
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Judgment — Dr.  LushingUm.  iso. 


In  this  case  a  bottomry  bond  was  granted  at 
Sincapore  upon  this  ship  and  her  freight,  upon  a 
Toyage  from  that  port  to  the  port  of  London.  The 
bond  was  pronounced  for  in  this  Court,  without 
opposition,  and  the  present  question  arises  upon  the 
appropriation  of  the  several  funds  which  are  in  the 
possession  of  the  Court,  in  satisfaction  of  the  various 
demands  which  have  been  set  up  against  them. 

The  funds  in  question  consist :  First,  of  the  pro- 
ceeds of  the  ship,  which  has  been  sold  by  order  of 
the  Court,  amounting  to  the  sum  of  £2621  9^.  Sd. 
Secondly,  of  the  freight,  which  has  been  brought 
into  the  registry,  amounting  to  the  sum  of 
£767  IO5.  \\d.  Thirdly,  that  portion  of  the 
freight  for  which  bail  has  been  given,  amounting 
to  £311  16^.  Sd.  The  whole  amount  of  the  funds 
in  question  being  £3700  16*.  Qd. 

Against  these  funds  the  following  claims  have 
been  asserted.  First,  the  bondholder's  claim  upon 
the  bottomry  bond,  amounting  to  the  sum  of  £17^7 
10*.  26?* ;  secondly,  the  demands  for  pilotage,  tow- 
age,  and  wages,  amounting  to  £491  5s.  5d. ;  in 
the  whole  £2248  16s.  Jd.  Besides  these,  there  will 
also  be  the  amount  of  the  proctors'  bills  for  costs 
when  taxed.  It  is  clear,  therefore,  that  the  pro- 
ceeds of  the  ship  alone  exceed  the  whole  amount  of 
these  several  demands.  It  may  possibly  be  necessary 
hereafter  to  consider  whether,  as  regards  the  funds 
for  pajrment,  there  is  any  distinction  between  a 
bottomry  bond  and  the  other  demands ;  but  I  shall 
postpone  the  consideration  of  such  questions  until 
I  have  brought  under  examination  the  claims 
against  the  ship  and  freight,  or  the  proceeds  there- 
o[,  which,  in  a  legal  view,  are  one  and  the  same 


244h  March. 
The  Dow- 


Thk  Dow. 

VBO&Pl. 
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184S.  thing ;  remembering  that  I  have  to  determine,  in 
244h  M  .  ^^  £^^  place,  against  what  fiinds  these  demands 
shall  be  placed,  and  not  to  whom  any  residue  may 
be  ultimately  paid  out.  With  regard  to  the  ship, 
then,  it  appears  that  she  was  built  at  Stockton,  in 
1837 ;  that  some  time  in  August,  1841,  T.  Hum- 
phreys, the  elder,  was  the  owner  of  forty-eight  parts 
or  shares,  and  Lofty,  the  master,  was  the  owner 
of  the  remaining  sixteen  shares;  that  T.  Hum- 
phreys and  his  son  carried  on  business  under  the 
firm  of  T.  Humphreys,  the  elder,  and  T.  Hum- 
phreys, the  younger;  but  that  these  forty-eight 
shares  in  the  vessel  were  not  the  property  of  the 
partnership,  or  of  any  other  firm  in  which  Hum- 
phreys  the  elder  was  engaged,  but  were  a  part  of 
his  own  private  estate.  That  the  firm  of  Hum- 
phreys and  Son  had  an  account  with  Pease  and 
Co.,  Bankers,  at  Hull,  who  had  made  advances  to 
them,  and  as  a  security  for  these  advances,  and  also 
for  further  advances  that  might  be  made  to  the 
firm  of  himself  and  son,  and  to  himself  individually, 
or  to  other  firms  in  which  he  was  engaged,  these 
forty-eight  shares  were  assigned  by  Humphreys,  the 
elder,  to  Pease  and  Co.  Thus  matters  remained, 
save,  probably,  with  some  variation  as  to  the  amount 
of  the  debt,  until  June,  1842,  when  Humphreys 
and  Son  became  bankrupts.  At  this  time  there 
was  due  to  Pease  and  Co.  the  sum  of  £14,480. 
Messrs.  M.,  W.,  and  S.  were  appointed  the  as- 
signees of  Humphreys  and  Son,  and  they  are  the 
parties  now  appearing  in  Court,  and  seeking  to 
prevent  the  proceeds  of  the  ship  from  being  made 
the  sole  and  primary  fund  for  the  liquidation  of  all 
these  demands.  No  appearance  has  been  given  for. 
Pease  and  Co.,  and  some  doubts  have  been  sug- 
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gested  in  the  argument  as  to  the  right  of  the  as-  ^^  i843. 
signees  to  appear  and  make  the  prayer  which  they 
have  made.  The  first  question  then  is,  as  to  the 
right  of  the  assignees  of  Humphreys  and  Son  to 
appear  in  these  proceedings.  Now  an  interest  to 
establish  a  persona  standi  in  jitdicio  is  not  an 
absolute  right  to  a  given  sum  of  money ;  but  if  a 
person  may  be  injured  by  a  decree  in  a  suit,  he  has 
a  right  to  be  heard  as  against  the  decree ;  although 
it  may  eventually  turn  out  that  he  can  derive  no 
pecuniary  benefit  from  the  result  of  the  suit  itself. 
I  am  clearly  of  opinion,  therefore,  that  under  the 
circumstances  of  the  case,  the  assignees  of  Hum- 
phreys, the  elder,  and  Son,  have  a  sufficient  locus 
standi  to  entitle  them  to  appear  and  protect  the 
portion  of  the  fund  which  regards  the  forty-eight 
shares  of  the  ship  which  originally  belonged  to 
Humphreys,  senior.  Nor  does  it  at  all  follow,  be- 
cause Pease  and  Co.  may  have  an  interest,  and  do 
not  appear  in  the  cause,  that  therefore  the  assignees 
of  Humphreys  and  Son  have  not  an  interest  also. 
That  the  assignees  are  so  entitled  to  appear,  is,  I 
conceive,  most  amply  borne  out  by  the  following 
considerations.  In  the  first  place,  they  have  the 
legal  interest,  and  are  entitled  to  the  equity  of 
redemption  in  these  forty-eight  shares,  or  the  sur- 
plus, after  payment  of  the  debt ;  and  it  is  no  an- 
swer to  say  there  will  be  no  surplus,  for  that  is  a 
fact  only  to  be  ascertained  by  the  final  result. 
Secondly,  Pease  and  Co.  have  proved  their  debt 
against  the  joint  estate  of  Humphreys  and  Son, 
claiming  to  avail  themselves  of  the  security  from 
Humphreys,  senior,  in  liquidation  of  any  balance 
that  may  remain  due  upon  their  debt,  after  receiv- 
ing the  dividends  upon  the  joint  estate  of  the  bank- 
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184S.  rupts,  which  they  are  unquestionably  entitled  to 
SM  March.  ^^^  ^^^  secuiity  being  on  the  separate  estate  of  one 
of  the  partners.  Now,  if  the  dividend  upon  the 
joint  estate,  and  the  produce  of  the  security,  should 
be  more  than  sufficient  to  liquidate  the  debt  of 
Pease  and  Co.,  the  assignees  will  be  entitled  to  the 
surplus  of  such  security.  They  have,  therefore,  a 
beneficial  interest  in  protecting  the  proceeds  of  the 
ship.  It  may  also  be  further  noticed,  that  the 
assignees  would  equally  have  had  an  interest, 
although  somewhat  different  in  its  kind,  if  the 
forty-eight  shares  had  belonged  to  Humphreys  and 
Son,  and  not  to  Humphreys,  senior,  alone ;  for  in 
that  case,  although  Pease  and  Co.  must  have  real- 
ized the  security  before  they  could  have  proved 
against  the  general  and  joint  estate  of  the  bank- 
rupts, yet  the  greater  the  amount  which  the  se- 
curity produced,  the  less  would  have  been  the 
amount  to  be  proved  against  the  joint  estate. 

The  question  which  I  have  thus  far  been  called 
upon  to  determine,  is  of  easy  solution ;  but  those 
which  remain  behind  are  not  so  easily  disposed  of. 
The  next  point  to  be  determined  is  this :— ^What 
was  the  nature  and  extent  of  the  right  vested  in 
Pease  and  Co.,  by  the  assignment  of  the  forty-eight 
shares  in  this  vessel  ?  As  against  Humphreys,  the 
elder,  they  had  a  clear  right,  so  long  as  he  re- 
mained solvent,  to  retain,  or,  if  necessary,  to  sell 
the  security  for  the  liquidation  of  their  debt,  and 
that  free  from  any  demand  afterwards  accruing 
against  the  vessel.  The  ship,  it  is  true,  as  to  third 
parties,  might  be  primarily  liable,  but  if  Hum- 
phreys, senior,  had  continued  solvent,  he  must  have 
made  good  to  Pease  and  Co.  any  demand  against 
the  ship,  though  in  another  shape;  for  he  must 
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have  paid  from  his  own  funds  any  deficiency  in  the 
snhsequent  value  of  the  security  which  might  be 
caused  by  those  after-accruing  demands.  For  in- 
stance :  with  respect  to  the  bond  of  bottomry  in  this 
suit,  if  Humphreys,  senior,  had  never  become  bank- 
rapt,  the  proportionate  amount  of  the  bond  would 
have  been  to  be  deducted  from  the  forty-eight 
shares,  and  Pease  and  Co.  would  have  held  these 
shares,  minus  the  extent  of  the  proportionate 
amount  of  the  bond ;  but  Humphreys,  senior,  would 
have  been  bound  to  make  good  the  deficiency,  imtil 
his  debt  with  Pease  and  Co.  was  extinguished. 
Upon  this  point  no  question  could  have  arisen,  if 
Humphreys,  senior,  had  continued  solvent ;  but  his 
bankruptcy  creates  a  difl5culty. 

It  cannot  for  a  single  moment  be  denied,  that  a 
ship,  in  whosesoever  hands  she  may  be,  or  whoever 
has  an  interest  in  her,  is  liable  to  liens  subsequently 
accruing,  such,  for  example,  as  salvage,  bottomry 
bonds,  and  seamen's  wages.  These  are  liens  upon 
a  ship,  in  the  strictest  sense  of  the  term ;  and  those 
persons  who  take  a  vessel  as  a  security,  must  take 
it  subject  to  the  incumbrances  which  the  law  may 
impose  upon  it  for  the  benefit  of  third  parties.  It 
is  not,  indeed,  disputed,  in  the  present  instance, 
that  the  ship  which  forms  the  subject  of  discussion 
in  this  case  must  bear  its  share  of  these  liens,  ex- 
cept, perhaps,  under  the  peculiar  circumstances  of 
the  case,  in  the  one  instance  of  the  seamen's  wages ; 
the  question  is,  whether  the  burthen  shall  be  spread 
proportionably  over  the  ship  and  freight.  I  would 
here  observe,  that  the  preceding  observations  apply 
exclusively  to  the  forty-eight  shares  of  the  vessel 
mortgaged  to  Pease  and  Co. ;  the  remaining  sixteen 
shares,   so  far  as  it  appears,  belong  to  Lofty,  the 
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master.  No  appearance  has  been  given  on  his  be- 
half ;  but  the  process  of  the  Court  has  been  served 
upon  the  ship  itself,  and  consequently  he  must  be 
held  to  be  legally  cognizant  of  these  proceedings. 
At  the  same  time,  the  Court  is  bound  to  protect 
his  interest  as  much  as  if  he  were  himself  present, 
or  represented  by  counsel  and  proctor  to  protect 
him.  Having  made  these  observations  with  regard 
to  the  ship,  I  will  now  advert,  in  the  next  place,  to 
the  freight.  With  respect  to  the  freight,  it  is 
claimed  by  virtue  of  an  assignment,  dated  the  ISth 
of  May,  1842 ;  and  for  the  sake  of  simplifying  the 
case,  which,  in  many  respects,  is  very  complicated, 
I  will,  in  the  first  instance,  assume  that  the  whole 
freight  is  duly  assigned  to  the  assignees  named  in 
the  deed,  for  debts  incurred  on  account  of  the  ship. 
In  the  course  of  the  argument,  reference  was  made 
to  the  case  of  the  Percy  (a),  to  which  case  I  will  pre- 
sently advert ;  and  remarks  were  made  upon  the  dif- 
ficulty which  Sir  J.  Nicholl  felt  in  allowing  a  mort- 
gagee of  a  ship  to  intervene  (in  a  case  where  a  bond- 
holder was  proceeding  against  the  ship  only,  and 
not  against  the  freight  also).  This  difficulty  has 
not  been  insisted  on  in  the  present  case,  and  very 
properly  so ;  for  seeing  that  the  statute  3  &  4  Vict 
c.  65,  sect.  32,  has  relieved  the  Court  from  all 
obstacles  which  formerly  existed  as  to  the  titles  of 
mortgagees  in  respect  to  the  ship,  I  cannot  but 
think  that  the  same  statute,  which  enables  this 
Court  to  adjudicate  upon  the  claims  of  mortgagees 
against  ships,  virtually  confers  upon  the  Court  the 
same  power  over  the  freights,  or  the  frmds  in  Court 
representing  the  freights,  otherwise  it  would  be 


(a)  Haggard's  Admiralty  Reports,  vol.  iii.  p.  402. 
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impoBsible  for  the  Court  to  determine  a  ques-  i64& 
tion  of  mortgage  upon  the  net  proceeds  of  the  ^^'^^"^^ 
ship  itself.  Assuming,  then,  the  whole  of  the 
freight  in  this  case  to  be  duly  assigned  to  the  as- 
signees named  in  the  deed,  is  such  freight  to  be 
exempted  from  all  liability  to  the  payment  of 
this  bond,  at  least  until  the  whole  of  the  proceeds 
of  the  ship  have  been  exhausted  ?  If  so,  on  what 
principle  is  the  ship  to  be  considered  as  the  ex- 
dusiye  fiind  ?  What  is  the  first  and  great  prin- 
ciple which  ought  to  regulate  all  liability  to  pay  ? 
I  conceive  that  such  liability  must,  in  equity,  be 
governed  by  the  principle,  that  he  who  takes  a 
benefit  should  bear  his  share  of  the  burthen.  In 
the  majority  of  bottomry  transactions,  where  the 
ownership  of  the  freight  and  of  the  ship  are  or- 
dinarily vested  in  the  same  person,  no  question 
can  arise ;  but  where  these  interests  are  severed, 
the  principle  becomes  applicable.  Both  the  ship 
and  the  freight  are  benefited  by  a  bottomry  trans^ 
action ;  and  it  is  essential  to  a  legal  bottonury  bond 
that  it  should  be  so.  Why,  then,  because  the 
freight  is  assigned  to  one  person,  and  the  interest 
in  the  ship  belongs  to  another,  is  the  burthen  to  be 
borne  by  the  ship  alone  ?  Equity  and  justice,  it 
appears  to  me,  forbid  any  such  conclusion.  Having 
thus  far  considered  the  question  upon  principle,  I 
will  now  refer  to  the  authority  of  decided  cases, 
and  see  whether  they  are  opposed  to  the  principle 
which  justice  calls  upon  me  to  apply  in  the  present 
instance.  The  case  cited  in  the  argument  was  the 
case  of  the  Percy ;  and  the  decision  in  that  case 
seems  to  me  to  have  been  entirely  founded  upon 
the  ground  that  the  applicant  was  a  mortgagee. 
True  it  is,  that  general  words  .were  used  by  Sir 
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ipia        John  NichoU  in  delivering  his  judgment,  without 
qualification,  but  still  I  think  that,  in  fairness,  the 
decision  of  Sir  J.  Nicholl  cannot  be  considered  to 
extend  beyond  the  circumstances  of  the  case ;  and 
the  case  did  not  require  him  to  decide  what  should 
be  done  where  the  ownership  of  the  ship  and  freight 
were  vested  in  different  persons.     In  that  case,  a 
monition  was  applied  for,  to  bring  in  the  freight  at 
the  instance  of  the  mortgagees  of  the  ship,  the  ship 
having  been  sold,  in  a  cause  of  bottomry ;  but  the 
Court  refused  the  application.     Caveats  were  then 
entered,  on  the  part  of  the  mortgagees,  against  the 
payment  of  the  proceeds  of  the  ship  to  the  bond- 
holder.    Sir  John  Nicholl  was  of  opinion  that  a 
mortgagee  of  a  ship  had  not  such  an  interest  as 
would  entitle  him  to  appear  in  this  Court.     Now, 
I  greatly  doubt  whether  the  principle,  which  go- 
vemed  the  proceedings  of  this  Court  at  the  time 
when  this  decision  was  made,  were  not  carried  too 
far  in  the  judgment  of  Sir  J.  Nicholl.     A  mort^ 
gagee,  undoubtedly,  at  that  time,  could  not  ini- 
tiate proceedings  in  the  Court  of  Admiralty ;  but 
it  is  quite  a  different  question,  whether  he  could 
not  intervene  to  protect  his  interest  when  a  suit 
was  already  instituted  by  parties  competent  to  do 
so.     Sir  J.  Nicholl  said,   "There  is   sufficient  to 
discharge  this  bond  out  of  the  proceeds  of  the  ship. 
The  freight,  it  is  true,  is  part  of  the  bondholder's 
security,  but  he  is  not  compellable  to  enforce  it.     I 
am  not  aware  that  this  Court  has  ever  taken  up 
questions  of  this  kind,  as  between  mortgagees  and 
owners ;  if  it  is  bound  to  enter  into  them,  the  mort- 
gagee should  obtain  an  injunction  to  bar  the  pay- 
ment of  the  existing  proceeds  to  the  bondholder ; 
but,  unless  the  Court  is  so  stopped,  I  adhere  to  the 
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opinion  that  he  is  entitled  to  have  his  hond  and  in- 
terest paid  out  of  the  sale  of  the  ship,  and  that  a 
mortgagee  has  no  right  to  impede  the  payment" 
Now  the  evident  consequence  of  that  judgment,  if 
carried  to  its  full  extent,  would  result  in  this :  that 
supposing  the  law  of  this  Court,  with  respect  to 
mortgagees,  had  remained  unaltered,  in  no  case 
could  the  mortgagee  of  a  ship  (and  mortgagees  of 
ships  are  of  every  day  occurrence)  appear  in  a  suit 
to  protect  his  interest.  The  question  is  now  set  at 
rest  hy  the  late  Act  of  Parliament ;  hut  I  am  in- 
clined to  think  that,  although  previous  to  the  pass- 
ing of  the  Act  3  &  4  Victoria  a  mortgagee  could 
not  have  initiated  a  suit  in  this  Court,  yet  he 
might  have  intervened  for  the  protection  of  his 
interest. 

I  will  now  refer  to  another  case,  which  esta- 
blishes a  different  doctrine,  and  it  is  most  probable 
that  at  the  time  Sir  J.  NichoU  decided  the  case  of 
the  Percy,  he  was  not  apprised  of  a  former  decision 
of  Lord  Stowell.  I  think,  therefore,  that  the  case 
of  the  Percy  is  not  to  be  considered  as  a  conclusive 
authority  against  the  application  of  the  equitable 
principle  which  I  am  now  discussing. 

The  case  to  which  I  am  about  to  refer,  was  decided 
by  Lord  Stowell  in  the  year  1821,  and,  to  the  best 
of  my  belief,  it  has  never  been  reported ;  but  I  was 
myself  counsel  in  the  case,  and  I  have  referred  to 
my  own  notes,  and  to  the  original  papers  in  the 
cause.  The  case  in  question  was  the  case  of  the 
Prince  Regent  j  and  it  appears  to  me  to  sustain 
completely  the  principle  which  I  consider  applica- 
ble to  the  present  case,  and  it,  moreover,  decided 
some  very  important  questions. 

In  that  case,  the  bond  was  upon  the  ship  and 
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1843.        cargo  only,  not  mentioning  the  freight.     The  ship 
"^  '  -  and  cargo  were  arrested,  and  the  freight  was  paid 
over  to  other  parties,  before  the  suit  commenced,  at 
the  instance  of  the  bondholder.     The  ship  proved 
insufficient  for  the  discharge  of  the  bond,  but  the 
cargo  was  ample  for  that  purpose.     In  May,  1821, 
Lord  Stowell  decreed  that  the  bondholder  should 
be  paid  the  balance  of  the  proceeds  of  the  ship, 
wages  deducted,  and  should  be  put  in  possession  of 
the  cargo,  so  far  as  was  necessary  for  the  full  pay- 
ment of  the  bond.     The  owner  of  the  cargo  prayed 
a  monition  against  the  owner  of  the  freight     Now 
mark  the  extent  to  which  Lord  Stowell  altered  his 
decision.     The  owner  of  the  cargo,  that  is,   the 
owner  of  part  of  the  property  under  hypothecation, 
prayed  a  monition  against  the  owners  of  a  part  of 
the  property  not  specifically  made  liable  by  the 
bond ;  an  act  on  petition  was  brought  in,  and  the 
owners  of  the  freight  rested  their  defence  upon  the 
ground  that  the  freight  was  not  bound,  not  being 
named  in   the  bond,    and  that  it  had  not   been 
arrested  at  the  suit  of  the  bondholder,  as  he  had 
not  proceeded  against  the  freight,  but  against  the 
ship  alone.     Lord  Stowell  required  the  freight  to 
be  brought  in,  and  subsequently  he  pronounced  it 
to  be  subject  to  contribution  in  discharge  of  the 
bond.     The  decree  is  to  this  effect,  as  I  find  it  in- 
dorsed upon  my  brief:  "The  Court  pronounced 
for  the  bond,  with  interest  and  costs,  and  directed 
the  freight  to  be  brought  in  and  to  be  made  subject 
to  average.*'     Before  I  proceed  to  notice  the  ulti- 
mate result  of  this  case,  I  will  here  state  how  im- 
portantly it  bears  upon  the  question  I  am  now  con- 
sidering.    In  the  first  place,  it  shows  that  where  a 
bondholder  has  directly,  or  by  intendment,   a  lien 
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on  the  freight  and  cargo,  and  the  property  in  these  i84a 
is  vested  in  different  owners,  the  owners  of  the  one 
may  have  the  aid  of  this  Court  to  hring  the  other 
into  contribution,  without  the  bondholder's  move- 
ment or  concurrence ;  secondly,  it  establishes  the 
power  of  this  Court  to  apportion  the  liability  be« 
tween  the  two.  Now,  in  the  case  of  the  Prince 
Regent,  a  subsequent  question  was  mooted,  and  in 
June,  1842,  Lord  Stowell  further  decided  that  the 
freight  and  ship  must  be  exhausted  before  recourse 
could  be  had  to  the  cargo ;  but,  in  making  that 
decision,  he  made  no  departure  from  his  former 
judgment  in  respect  to  the  ship  and  freight.  Upon 
the  principle  of  justice,  therefore,  and  the  authority 
of  Lord  Stowell,  I  am  of  opinion,  that  in  all  or- 
dinary cases,  (there  may  be  exceptions  under  par- 
ticular circumstances,)  where  the  ship  and  freight 
belong  to  different  persons,  the  demand  of  a  bot- 
tomry bondholder  should  be  paid  by  both,  pro  raid; 
and  this  rule  I  shall  apply,  as  far  as  I  am  enabled, 
to  the  present  case. 

With  regard  to  the  demands  for  pilotage  and 
wages,  I  see  no  reason  why  the  same  principle 
should  not  apply  in  the  present  instance ;  at  the 
same  time,  I  must  be  understood  as  not  express- 
ing an  opinion  that  it  will  do  so  in  all  cases. 
The  exertions  of  the  pilot  and  seamen  contribute 
equally  to  the  preservation  of  the  ship  and  freight. 
Cases  may  arise  in  which  the  freight  may  have 
been  paid  beforehand,  and  if  so,  that  circumstance 
might  create  a  difference.  There  may  also  be 
other  cases  of  exception,  and  it  is  to  prevent  mis- 
understanding hereafter  that  I  am  desirous  ex- 
pressly  to  guard  myself  from  being  supposed  to  say 
that  the  rule  will  apply  in  all  cases. 


The  Dow- 

TUOKFB. 
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isAs.  I  have  hitherto  considered  the  question,  upon  the 

.  assumption  that  the  whole  of  the  freight  belongs  to 
the  assignees  named  in  the  deed  of  the  12th  of 
May,  184S,  but,  unfortunately,  that  is  not  the  case 
before  the  Court ;  and  hence  have  arisen  the  real 
difficulties  which  I  have  had  to  encounter  in  the 
case.  The  apprehension  of  these  difficulties,  I  con- 
fess, almost  disposed  me,  in  the  first  instance,  to 
apply  the  principle  generally,  without  regard  to  the 
peculiar  circumstances  of  this  case,  arising  from 
the  deed  of  May,  1842 ;  but  I  considered,  upon  re- 
flection, that  in  so  doing  I  should  only  have  post- 
poned the  evil  day,  and  that  the  same  difficulty 
would  have  arisen  hereafter,  in  a  more  complicated 
shape,  when  the  balance  of  the  funds  in  Court 
should  be  demanded ;  or  that  I  must  have  retained 
the  funds  till  a  suit  in  equity  had  been  commenced, 
and  judgment  been  delivered  upon  them.  Consider- 
ing it  to  be  my  duty,  if  possible,  to  ward  off  from  the 
parties  interested  this  serious  consequence,  I  will 
now  more  exclusively  address  myself  to  the  deed  of 
1842,  recollecting  that  the  freight  would  be  di- 
visible amongst  the  owners,  according  to  their 
shares  in  the  vessel,  and  that  Humphreys,  senior, 
was  entitled  to  forty-eight  shares,  and  Lofty,  the 
master,  to  the  remaining  sixteen  shares. 

The  deed  in  question  purports  to  assign  the 
whole  of  the  freight,  but  the  parties  to  it,  besides 
the  assignees,  are  only  Humphreys,  the  elder,  and 
Nichol,  the  broker.  It  has  not,  and  I  think  could 
not  be  contended,  that  Humphreys,  the  elder,  could 
assign  more  than  his  own  forty-eight  shares.  It 
has,  however,  been  urged,  that  Nichol,  the  broker, 
was  the  ship's  broker,  and,  as  such,  was  legally  au- 
thorized to  pledge  the  whole  fireight     For  such  a 
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position,  I  know  of  no  authority.  Surely  it  does 
not  follow  that  a  broker,  because  he  is  employed  to  . 
obtain  a  charterparty  for  a  vessel,  can  assign  the 
freight  to  other  persons,  without  the  consent  of 
those  to  whom  it  legally  belongs.  Such  a  doctrine 
is,  to  me,  wholly  new,  and,  if  admissible,  would  be 
evidently  inconsistent  with  the  protection  of  the  in- 
terests of  British  ship>owners. 

If  I  was  told  that  this  was  a  mercantile  custom, 
I  might  have  hesitated  in  expressing  an  opinion, 
but,  as  it  is,  I  cannot  reconcile,  consistently  with  the 
interest  of  ship-owners,  the  doctrine  that  a  ship's 
broker  can  assign  the  freight  of  a  part  owner,  with- 
out his  direct  authority  and  concurrence.  It  has 
been  said,  that  the  deed  may  be  supported  against 
Lofty,  the  master  and  part  owner  in  the  present 
instance,  because  the  assignment  was  made  for  the 
protection  of  Nichol,  who  was  a  creditor  against 
all  the  owners  of  the  vessel  for  money  advanced 
for  the  service  of  the  ship.  Assume  that  he  was  a 
creditor,  as  suggested.  Would  that  circumstance 
entitle  him  to  assign,  for  his  own  protection,  the 
property  of  one  of  his  debtors,  without  his  consent  ? 
Can  a  personal  creditor  assign  the  property,  be  it 
freight  or  any  thing  else,  of  his  debtor,  without  his 
consent  ?  I  never  heard  of  such  a  proposition,  and 
cannot  believe  it  to  be  correctly  founded.  The 
very  terms  of  the  indenture  before  the  Court  in- 
cline me  to  believe,  that  the  parties  to  the  assign- 
ment were  themselves  cognizant  that  the  whole  of 
the  freight  was  not  legally  assigned  by  the  deed, 
for  at  the  conclusion  of  it  I  find  a  provision  and  a 
covenant  in  the  following  words:  "That  for  the 
considerations  therein  mentioned,  they  the  said 
T.  H.  and  J.  N.  did  bargain,  sell,  assign,  transfer, 


184S. 

2Uh  March. 

The  Dow- 
THOirc 


Tni  Dow- 
TBoan. 


88  CASES  DETERMINED  IN 

1848.  and  make  over  unto  the  said  William  Bumee  and 
2uh  March,  q^^  ^|  ^^xq  freight  and  earnings  of  the  said  ship, 
and  all  benefit  of  lien  upon  the  cargo,  and  the 
benefit  of  all  policies  of  insurance,  in  which  the 
said  T.  H.  and  J.  N.  were  interested,  upon  trust,*' 
&c. 

It  has  been  suggested  that  this  is  a  mere  ordinary 
clause.  Be  it  so ;  but,  independent  of  the  clause,  I 
see  no  reason  to  conclude  that  Lofty  was  bound  by 
the  deed  itself* 

For  the  reasons,  then,  to  which  I  have  adverted, 
I  think  that  Lofty*s  share  in  the  freight  was  not  duly 
assigned  by  the  deed.  If  this  be  so,  what  did  pass 
to  the  assignees  under  the  deed  of  1842?  The  forty- 
eight  shares  of  the  freight  belonging  to  Humphreys, 
the  elder,  and  these  to  be  applied  according  to  the 
covenants  of  the  deed.  And  hereupon  another  ques- 
tion arises  with  regard  to  the  payment  of  wages  out 
of  the  freight  The  assignees  under  the  deed  take 
expressly  on  the  condition  of  paying  the  wages,  after 
defraying  the  expense  of  the  deed.  I  have  been 
asked  to  disregard  this  provision  of  the  deed ;  but 
X  cannot  discover  upon  what  reason  I  am  to  do  so. 
How  does  the  case  stand  ?  The  original  title  to 
the  forty-eight  shares  of  the  freight  was  in  Hum- 
phreys, the  elder.  All  that  remains  of  that  right 
not  parted  with  in  the  deed,  is  in  the  assignees 
under  the  bankruptcy  of  Humphreys  and  Son ;  for 
the  assignees  under  the  deed  can  have  no  further 
right  as  against  the  assignees  under  the  fiat  than 
they  could  have  had  as  against  Humphreys,  the 
elder,  himself ;  if  he  might  have  required  a  specific 
performance  of  the  stipulations  of  the  deed,  so  may 
the  bankruptcy  assignees,  for  they  now  represent  him. 
If  Humphreys,  senior,  had  not  become  a  bankrupt,  he 
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might  undoabtedly  have  required  that  the  freight,        isis. 

after  payment  of  the  expenses  of  the  deed,  should  

be  applied,  in  the  first  instance,  to  a  liquidation  of 
the  wages.  The  same  right  of  enforcing  the  con- 
ditions of  the  deed  is  now  vested  in  the  assignees 
under  the  bankruptcy ;  and  I  do  not  see  in  what 
way  the  original  condition  of  the  assignees  under  the 
deed  is  prejudiced  by  this.  They  took  the  freight 
subject  to  a  condition,  viz.,  the  payment  of  the 
wages,  and  also  of  all  liens  which  the  law  might 
subsequently  impose  upon  the  vessel ;  they  will 
BOW  receive  their  proportion  of  the  freight,  de- 
ducting their  proportion  of  the  wages,  a  condition 
annexed  to  their  title,  and  of  the  bond  and  wages, 
which  are  liens  imposed  by  law. 

I  will  now  endeavour  to  state,  as  intelligibly  as 
the  complicated  circumstances  of  the  case  will 
permit,  the  mode  in  which  I  propose  to  deal  with 
the  various  frmds  which  ai^  in  the  possession  of 
the  Court.  The  amount  of  the  bond,  together 
with  the  pilotage  and  wages,  must  be  paid  pro- 
portionably  out  of  the  whole  proceeds  of  the  ship 
and  freight.  The  wages,  so  far  as  Humphreys,  the 
elder,  may  be  liable,  must  be  borne  in  substance  by 
the  forty-eight  shares  of  the  freight,  so  as  to  in- 
demnify the  general  estate  of  Humphreys,  senior, 
from  any  liability  on  that  account  Lofty,  the  master, 
not  being  a  party  to  the  deed,  is  not  entitled  to  be 
benefited  by  it  The  wages  therefore  must  be  paid, 
in  the  first  instance,  out  of  the  general  proceeds  of 
the  ship  and  freight  proportionably ;  and  the  forty- 
eight  shares  in  the  hands  of  the  assignees  under  the 
deed,  must  indenmify  the  assignees  under  the  bank- 
ruptcy as  to  his  proportion  of  the  wages.   Lo%must 
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1843.        bear  his  proportion  as  the  owner  of  sixteen  shares 

24lA  March.      •      .  v        v  •  j  !•     •    -i  i 

in  the  ship  and  freight. 

TROKnr'  It  may  now  be  conyenient  to  state,  not  as  de- 
livering a  final  judgment  on  the  point,  but  for 
the  purpose  of  affording  information  which  may 
prevent  future  litigation,  what  will  probably  be 
the  ultimate  disposition  of  the  funds.  The  re- 
sidue of  the  forty-eight  shares  of  the  ship  wiU 
belong  to  Pease  and  Co.,  unless  upon  further  in- 
formation the  Court  shall  be  enabled  to  pay  them 
to  the  assignees  under  the  fiat  of  bankruptcy. 
The  remaining  sixteen  shares  of  the  ship  wUl 
belong  to  Lofty;  or  if  he  is  become  a  bankrupt, 
as  suggested  by  the  counsel  in  arguing  the  case, 
to  his  assignees.  The  residue  of  the  forty-eight 
shares  in  the  freight  will  be  payable  to  the  as- 
signees under  the  deed  of  1842; — the  residue  of 
the  remaining  sixteen  shares  to  Lofty,  or,  as  the 
case  may  be,  to  his  assignees.  This,  I  apprehend, 
will  be  the  ultimate  working  out  of  the  principle 
which  the  Court  thinks  applicable  to  this  case. 
From  the  difficult  and  complicated  chain  of  circum- 
stances which  I  have  had  to  unravel  in  forming  my 
decision,  it  is  possible  that  I  may  have  erred  in 
some  of  the  details,  or  may  not  have  expressed 
myself  with  sufficient  clearness.  I  shall  therefore 
direct  this  decree  not  to  be  entered  for  one  week, 
in  order  to  give  all  parties  interested  the  oppor- 
tunity to  consider  it.  If  any  party  thinks  the 
decree  unjustly  prejudicial  to  his  interest,  and  shall 
signify  the  same  in  the  registry,  I  will  appoint  a 
day  to  hear  his  objections;  but  I  wish  it  to  be 
distinctly  understood,  that  no  objection  to  the  ge- 
neral principle  upon  which  the  liens  upon  the  ship 
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and  freight  have  heen  apportioned,  will  he  open 
to  discussion*  The  objections  must  he  confined 
strictly  to  the  application  of  those  principles  to  the 
peculiar  circumstances  of  this  case. 

It  would  have  heen  a  great  relief  to  my  mind  if 
I  could  have  confined  my  judgment  to  the  simple 
declaration,  that  the  bond  and  other  liens  should 
he  paid  out  of  the  proceeds  of  the  ship  and  freight 
proportionahly ;  but  I  could  not  avoid  seeing  that 
tiie  result  of  such  a  decision  would  have  been,  that 
I  should  have  relieved  myself  at  the  expense  of  the 
parties  in  the  suit  Its  effect  must  have  been 
either  that  the  proceeds  of  the  ship  and  freight 
must  have  remained  in  the  registry,  to  await  a 
decision  in  a  suit  in  equity,  or  all  these  questions 
must  have  been  agitated  upon  motion  to  pay  out 
the  balance  of  the  proceeds.  I  do  not  wish  to 
forestall  any  questions  of  the  kind  which  can  arise. 
In  forming  my  opinion,  I  have,  to  the  best  of  my 
ability,  considered  all  the  points  upon  which  I  have 
pronounced  my  decision ;  and  if  the  parties  are 
dissatisfied  with  it,  they  have  still  open  to  them 
every  remedy  which  they  possess. 

The  costs  of  the  bondholder  must  be  paid  out  of 
the  proceeds  of  the  ship  and  freight : — as  to  the 
other  parties,  I  give  no  costs. 


1648. 
Thx  Dow- 
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T^HIS  was  a  question  of  salvage  under  the  circum-  The  carrying  an 
stances  noticed  in  the  judgment  of  the  Court 

For  the  salvors,  Harding. 

For  the  owners,  Addams. 
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18i8. 
19th  AjvriL 

The  Ocban. 

aerrice  under 
the  circum- 
■tancet  of  the 


Per  Curiam. 
A  tender  of  £10  has  been  offered  by  the  owners 
of  the  Ocean  for  services  which  are  admitted  to 
have  been  rendered  by  the  salvors  in  the  present 
instance,  and  the  question  which  I  have  to  deter- 
mine is,  whether,  under  the  circumstances  of  the 
case,  such  tender  is  a  sufficient  compensation.  The 
facts  of  the  case  are  shortly  these : — On  the  morn- 
ing of  the  15th  of  November,  the  salvors,  consisting 
of  five  men,  including  the  master,  had  been  oc- 
cupied in  the  North  Sea  in  fishing,  but,  in  conse- 
quence of  the  state  of  the  weather,  they  were  com- 
pelled to  give  up  their  employment,  and  were 
making  for  the  shore,  when  they  observed  the  brig 
the  Ocean  apparently  without  canvass  and  in  dis- 
tress. It  is  expressly  averred,  on  behalf  of  the 
salvors,  that,  at  the  time  when  they  were  so  making 
for  the  shore,  they  were  on  the  look  out  to  render 
assistance  to  any  vessel  which  might  happen  to  be 
in  a  state  of  distress;  and  I  must  say  that  this  aver- 
ment is  highly  probable,  because,  in  the  first  place, 
the  period  of  the  year  in  which  the  transaction 
took  place  appears  to  render  it  likely ;  and  it  is  a 
matter  of  notoriety,  that  fishing  vessels  off  the  coast 
are  alternately,  almost  universally,  employed  in  the 
performance  of  salvage  services.  Observing  the 
Ocean  apparently  in  distress,  the  salvors  imme- 
diately altered  the  course  of  their  vessel,  and  pro- 
ceeded to  her  assistance.  There  is  some  discre- 
pancy in  the  statements  as  to  what  passed  when 
the  vessels  neared  each  other.  On  behalf  of  the 
Ocean,  it  is  stated  that  a  verbal  communication 
was  made  to  the  fishing  smack  by  the  master  of 
the  Ocean ;  but,  on  behalf  of  the  salvors,  it  is 
alleged  that  the  effect  of  that  communication  could 
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not  be  understood  by  the  persons  on  board  the  is^s. 
fishing  smack,  in  consequence  of  the  noise  made 
by  the  sea  and  wind.  I  am  inclined  to  think  that 
the  statement  of  the  salvors  is  the  correct  state- 
ment, and  for  this  reason,  viz.,  that  they  proceeded 
to  board  the  Ocean;  and  it  is  admitted  by  the 
master  of  the  Ocean,  in  his  affidavit,  that  the 
boarding  of  the  vessel  was  not  unattended  with  risk 
and  danger.  He  says  that  the  degree  of  danger 
has  been  exaggerated  by  the  salvors,  but  he  admits 
that  there  was  risk  and  peril  in  the  attempt ;  and 
it  is  not  very  probable  that  if  the  smack's  men  had 
heard  the  communication,  and  there  had  been  no 
necessity  whatever  for  their  encountering  this 
danger,  they  would  voluntarily  and  unnecessarily 
have  exposed  themselves  to  it  With  respect  to 
what  took  place  when  the  salvors  got  on  board, 
the  respective  statements  are  again  most  conflicting. 
The  master  of  the  Ocean  swears  most  distinctly 
that  he  informed  the  salvors  that  his  vessel  was 
not  in  any  danger,  and  that  he  only  wished  to  have 
her  removed  from  the  situation  in  which  she  then 
was.  This  statement  is  directly  denied  on  the 
other  side ;  and  looking  to  the  probabilities  of  the 
case,  I  must  say  that  the  balance  of  credibility 
again  strongly  inclines  in  favour  of  the  salvors. 
What  is  the  obvious  meaning  of  the  latter  part  of 
the  master  of  the  Ocean's  statement,  that  he  only 
wished  to  have  his  vessel  removed  from  the  place 
in  which  she  then  was  ?  Does  it  not  convey  an 
evident  intimation  on  his  part,  that  although  he 
might  not  perhaps  have  considered  his  vessel  in  a 
situation  of  immediate  danger,  yet  he  did  not  regard 
the  position  in  which  she  was  then  placed  as  a  safe 
one.  This  is  the  construction  which  I  am  disposed 
to  put  upon  it,  and  I  am  confirmed  in  my  opinion 


The  Ocbah. 


94  CASES  DETERMINED  IN 

184S.        by  the  order  in  writmg,  which  was  subsequently 

- — -L given,  for  a  steamer  to  come  out  to  his  assistance* 

It  is  stated,  indeed,  by  the  master  of  the^  Ocean, 
that  when  he  deliyered  the  orders  in  writing  into 
the  hands  of  the  salvors,  it  was  accompanied  by  a 
verbal  communication  that  he  should  not  require 
the  assistance  of  the  steamer  in  case  she  did  not 
come  out  immediately,  and  in  case  the  weather 
should  moderate. 

It  is  unfortunate,  I  think,  that  the  written  order 
did  not  embody  this  intimation,  because  it  would 
have  cleared  up  a  great  deal  of  doubt  and  uncer- 
tainty in  this  case.  Before  I  more  immediately 
advert  to  the  written  order  itself,  I  wiU  here  briefly 
notice  the  account  which  the  master  of  the  Ocean 
gives,  in  his  deposition,  of  the  circumstances  under 
which  it  was  written.  He  says  in  his  aflSdavit  in 
these  words :  *^  that  he,  the  deponent,  acting 
under  the  advice  of  the  pilot,  was  apprehensive,  in 
case  of  the  gale  increasing,  that  the  brig  might  not 
be  able  to  ride  it  out  in  her  before-mentioned  posi- 
tion ;*'  and  he  then  goes  on  to  state,  *'  that  he  gave 
the  aforesaid  order  to  the  said  smack's  men  to  send 
out  a  steamer  forthwith,  with  the  express  verbal 
directions  as  aforesaid — that  the  same  would  not  be 
required  unless  she  arrived  before  or  during  the 
said  night."  It  is  here  to  be  observed,  that  al- 
though, according  to  this  statement,  it  was  at  the 
suggestion  and  advice  of  the  pilot,  that  the  master 
of  the  Ocean  was  apprehensive  that  the  brig  was 
in  danger,  and  that  the  order  was  written,  yet 
the  pilot  himself  makes  no  affidavit,  on  the  pre- 
sent occasion,  either  on  the  one  side  or  on  the 
other.  The  Court  has,  I  think,  reason  to  com- 
plain that  it  has  thus  been  left,  in  the  present 
instance,  without  the  judgment  of  that  individual, 
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upon  whom,  in  a  matter  of  this  description,  it 
would  have  been  induced  to  place  considerable 
relia6cd  *I  will  now  refer  to  the  written  order  in 
question,  which  has  been  brought  in  as  an  exhibit 
in  the  cause.  It  is  dated  14th  of  November,  1841, 
and  is  in  these  words  : — "  Sir,  Please  to  send,  as 
soon  as  possible,  a  steam-boat  to  tow  me  up  to 
London,  the  vessel  being  disabled  and  in  danger, 
and  I  cannot  work  her."  It  is  addressed  to  the 
Steam  Towing  Company  or  any  other,  and  at  the 
conclusion  of  it  is  written,  "  Let  the  bearer  come 
with  the  steamer.'* 

Now  looking  to  the  terms  in  which  this  order  is 
drawn  up,  it  is  impossible  for  a  single  moment  to 
doubt,  upon  the  face  of  the  document  itself,  what 
were  the  real  motives  which  induced  the  writer  to 
give  the  order  in  question  to  procure  the  assistance 
of  a  steamer.  It  is,  I  am  bound  to  hold,  a  state- 
ment in  plain  and  intelligible  terms,  not  to  be  mis- 
understood, that  either  in  the  apprehension  of  the 
writer,  or  of  the  pilot  who  had  the  charge  of  the 
vessel,  supposing  it  to  have  been  written  at  his 
suggestion,  the  vessel  had  been  disabled,  in  con- 
sequence of  the  wind  and  weather  to  which  she  had 
been  exposed ;  that  she  was  in  a  state  of  danger, 
and  that  they  were  unable  to  extricate  her  with* 
out  the  assistance  which  was  craved  through  the 
medium  of  this  letter.  With  respect  to  the  qualifi- 
cation, even  assuming  it  to  be  true  that  the  master 
of  the  Ocean  did  accompany  it  with  a  verbal  di- 
rection that  the  steamer  would  not  be  required 
unless  she  arrived  before  or  during  the  night,  it 
was  evidently  a  qualification  extremely  difficult  to 
be  acted  upon,  because  the  precise  time  when  the 
steamer  could  get  out  of  Ramsgate  Harbour,  or  the 
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1848.  exact  period  at  which  she  might  be  able  to  reach 
^im  April,  jj^^  Ocean,  must  have  been  matter  of  great  uncer- 
tainty under  the  circumstances  of  the  case. 

The  remaining  facts  of  the  case  may  be  summed 
up  in  a  few  words.  The  salvors  conveyed  the 
order  to  Ramsgate,  and  a  steamer  went  out  to  the 
assistance  of  the  Ocean,  accompanied  by  the  master 
of  the  fishing  smack,  and  on  the  following  morning 
her  services  were  accepted,  and  she  towed  the  ves- 
sel proceeded  against  in  safety  up  to  the  port  of 
London.  It  may  here  also  be  noticed,  as  a  circum- 
stance not  altogether  without  its  bearing  upon  the 
question  at  issue,  that  the  rate  at  which  the  steamer 
was  paid  was  not  that  of  ordinary  towage  payment. 
This  is  not  an  unimportant  circumstance,  as  show- 
ing that  the  vessel  at  that  time  was  in  such  a  state 
and  condition  that  more  than  the  ordinary  rate  of 
towage  could  be  justifiably  demanded  by  the  owners 
of  the  steam  vessel,  and  was  paid  by  the  owners  of 
the  Ocean. 

With  regard  to  the  absence  of  the  protest,  I 
place  no  reliance  upon  it  in  the  present  instance ; 
because  this  is  not  a  case  in  which  great  damage 
was  done  to  the  vessel,  or  in  which  it  was  particu- 
larly necessary  to  make  a  protest,  for  the  purpose 
of  making  good  a  claim  upon  the  undei-writers. 
The  value  of  the  ship,  cargo,  and  freight  is 
£10,500,  and  although  I  do  not  think  that  the 
value  can  be  said  to  form  an  important  ingredient 
for  consideration,  under  the  circumstances  of  the 
case,  yet  I  do  not  think  it  is  altogether  to  be  lefi 
out  of  my  estimate.  I  think  that  the  salvors  are 
entitled  to  be  remunerated*— 

1st  For  their  readiness  during  stormy  weather 
to  render  assistance  to  ships  in  distress. 
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2ndly.  For  the  peril  which  they  encountered  in        isis. 
boarding  this  vessel.  mhAj^^ 

Srdly.  For  the  actual  service  rendered  in  con-  '^"'^^**''- 
vepng  the  message  to  the  port  of  Ramsgate,  and  in 
the  master  returning  as  he  did  with  the  steamer, 
and  accompanying  the  vessel  to  London.  It  is 
desirable  that  the  salvors  should  be  well  paid  for 
their  services,  and  I  shall  overrule  the  tender,  and 
decree  them  the  sum  of  £40,  for  the  general  en- 
couragement  of  similar  efforts. 


THE  FLORIDA.     Proven9a.  %mJimi, 


TN  this  case,  the  Portuguese  schooner  the  Florida  An  attachment 
was  seized  and  taken,  with  a  cargo  of  283  slaves  CouTSIcT^ 
on  board,  by  her  Majesty's  brig  of  war  Harpy  and  against  a  bng  of 
carried  to  the  Island  of  Grenada,  where,  in  conse-  siding  in  the 
quence  of  the  vessel  being  unseaworthy,  the  slaves  nad^  for  no^^ 
were  landed  and  delivered  over  to  the  collector  w»"ent  into  the 

mixed  Commis- 

and  controller  of  Her  Majesty's  customs  at  that  sion  Court,  at 
island.     The  vessel  was  sold,  and  the  proceeds  of  the  proceeds 'of 
the  sale,  amounting  to  £318  6^.,  were  paid  to  R  G.,  L'dir«Si  byl 
the  agent  appointed  to  act  for  the  captors  at  that  [5J°"clurt^o7" 

island.  Admiralty. 

Proceedings  were  subsequently  instituted  by  the 
captors  in  the  mixed  Commission  Court  at  Sierra 
Leone,  and  on  the  21st  of  November,  1839,  the 
schooner,  her  tackle,  &c.,  were  condemned  to  the 
captors.  Applications  were  subsequently  made  to 
P.  G.  to  remit  the  proceeds  of  the  sale  of  the  vessel 
to  this  country  for  the  purpose  of  distribution,  but 
without  effect. 

VOL.  II.  H 
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184S. 
28th  AprU. 

Thb  Florida. 


Upon  the  9th  of  July,  1841,  a  monition  was  decreed 
to  issue  against  J.  ?•,  for  payment  of  the  proceeds 
into  the  registry  of  the  mixed  Commission  Court, 
within  sixty  days  after  service  thereof.  The  moni- 
tion was  returned  duly  executed,  and  an  affidavit 
was  brought  in  sworn  by  the  registrar  of  the  mixed 
Commission  Court,  stating  that  he  had  examined 
the  records  of  the  mixed  Commission  Court,  since 
the  date  of  the  decree  of  condemnation,  to  the  27th 
of  February,  1843,  and  that  neither  the  said  gum 
of  £318  65.,  nor  any  part  thereof,  had  up  to  that 
time  been  paid  into  the  registry  of  that  Court. 

Under  these  circumstances,  the  Court  was  now 
moved  to  decree  an  attachment  for  contempt  of 
Court  to  issue  against  the  said  P.  G. 

Attachment  decreed. 


S8/A  AprU. 

Question  of 
practice  as  to 
pleading. 

Objections  to 
the  admission  of 
a  reply  in  a 
cause  of  damage^ 
upon  tlie  ground 
of  redundancy 
and  irrelevancy, 
overruled. 

Semhles  where 
the  parties  suing 
are  foreigners, 
the  Court  will 
be  more  indulff- 
ent  in  overlook- 
ing mere  tech- 
nical defects  in 
the  conduct  of 
the  proceedings 
than  in  the  case 
of  a  British 
suitor. 


THE  ANNE  AND  JANE.     Boyce. 

TN  this  case,  which  was  a  case  of  damage  hy  col- 
lision, an  act  on  petition  and  an  answer  had 
heen  admitted  in  the  cause.  A  reply  was  now 
hrought  in,  and  the  admission  of  this  reply  was 
opposed. 

In  support  of  the  objection — 

Addams  and  Robinson  submitted :  That  it  was 
incumbent  upon  the  party  proceeding  in  a  cause 
to  state  his  case  in  the  first  instance,  and  it  was  not 
competent  to  him  to  lie  by  and  plead,  in  subsequent 
pleas^  facts  that  must  have  been  within  his  know- 
ledge when  the  original  plea  was  given  in.     That 
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some  portion  of  the  plea  now  offered  was  open  to        isis. 
objection  upon  this  ground.     That  other  parts  of  — ^'*   ^' 
the  plea  were  a  mere  repetition  of  matters  pleaded  ^"*j\k*!^"" 
in  the  original  act ;  and  lastly,  that  the  reason  as- 
signed,  in  the  conclusion  of  the  reply,  for  the  delay 
which  had  intervened  in  the  institution  of  the  pro- 
ceedings, was  no  excuse  at  aU,  inasmuch  that  the 
owners  of  the  Jeune  Flavie,  though  foreigners,  by 
resorting,  in  the  first  instance,  to  the  assistance  and 
advice  of  practitioners  of  the  Court,  might  have 
been  informed,  at  a  much  earlier  period,  of  the 
legal  mode  of  obtaining  their  redress. 


PhUlimore  and  Harding^  contra- 

That  as  regarded  the  practice  of  the  Court,  the 
objections  which  had  been  taken  were  somewhat 
unusual  and  irregular,  and  were  calculated  to  pro- 
duce great  inconvenience,  by  causing  an  increase 
of  delay  and  expense  to  the  suitors.  That  the 
statement  in  the  conclusion  of  the  reply  was  a  suf- 
ficient justification  of  the  delay  which  had  taken 
place  in  commencing  the  proceedings.  That  al- 
though some  of  the  averments  might  possibly  have 
been  set  forth  more  conveniently  in  the  original 
act  on  petition,  in  deciding  their  admissibility,  the 
Court  must  consider  them  in  conjunction  with  the 
fact,  that  the  owners  and  crew  of  the  vessel  which 
had  been  run  down  were  foreigners,  residing  abroad, 
and,  upon  this  ground,  were  entitled  to  a  more 
favourable  indulgence  from  the  Court  than  might 
be  allowed  in  the  case  of  an  English  suitor.  Lastly, 
that  even  if  defective  in  some  technical  details,  the 
contents  of  the  plea  were  properly  admissible,  as 
in  substance  replying,  either  directly  or  indirectly, 

H  2 
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iH4,s.        to  the  answers  of  the   owners  of  the  Anne  and 

(a)  The  several  pleas  in  the  cause  are  here  subjoined  in  a 
note. 

Substance  of  act  on  petition. 

That  on  the  15th  of  April,  1841,  the  sloop  Jeune  Plavie,  of 
forty-two  tons  burthen,  sailed  from  Shields,  laden  with  a  cargo 
of  coals,  and  bound  for  Dunkirk,  in  the  kingdom  of  France. 
That  she  proceeded  on  her  voyage,  without  any  thing  occur- 
ring, until  the  morning  of  the  18th  of  April,  when  she  arrived 
within  four  or  five  miles  of  Flamborough  Head,  to  the  north- 
ward. That  at  half-past  two  of  the  said  morning,  the  wind  being 
w.s.w.,  and  the  night  very  dark,  the  sloop  steering  s.  by  e.  on 
the  starboard  tack,  the  master  and  others  of  the  crew  who 
were  on  deck  at  the  time  keeping  a  good  look-out,  observed  a 
ship  (viz.^  the  schooner  Anne  and  Jane)  at  a  short  distance, 
coming  down  upon  them  with  the  wind  free,  and  studding- 
sails  set ;  that  the  master  and  crew  of  the  Jeune  Flavie  imme- 
diately hailed  the  said  schooner  to  put  her  helm  astarboard,  in 
order  to  avoid  them,  but,  instead  of  doing  so,  the  helm  was 
ported^  and  the  schooner,  in  consequence  thereof,  struck  the 
sloop  amidships  with  such  violence  liiai  in  less  than  six  minutes 
she  sunk.  That  the  master  of  the  sloop,  a  passenger  who  was 
on  board,  and  all  the  crew,  with  the  exception  o£  the  mate, 
who  went  down  with  the  sloop  and  was  drowned,  got  on  board 
the  Anne  and  Jane,  and  went  in  her  to  Scarborough ;  and  G. 
alleged,  that  at  the  time  when  the  said  Jeune  Flavie  was  run 
down  as  aforesaid,  her  mainsail  was  lowered  for  the  purpose  of 
reefing  it,  and  it  was  impossible  for  the  master  to  have  adopted 
any  measures  in  order  to  avoid  the  collision.  That  the  schooner 
Anne  and  Jane,  having  the  wind  free,  might  easily  have  avoided 
the  sloop^  and  it  was  her  duty  to  have  kept  a  good  look-out, 
and  have  gone  clear  of  the  said  sloop.  That  the  loss  of  the 
said  sloop  and  of  the  effects  on  board  was  entirely  owing  to 
the  want  of  skill  and  seamanship  of  the  master  and  crew  of  the 
schooner  Anne  and  Jane,  and  not  to  any  neglect  or  misconduct 
of  her  own  master  and  crew.     Wherefore  G.  prayed,  &c.,  &c. 

m 

Substance  of  the  answer  of  the  Anne  and  Jane, 
That  on  the  15th  of  April,  1841,  the  said  schooner,  of  sixty- 
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Per  Ouriam.  1843. 

It  has  been  observed  by  the  counsel  who  have  — ^. — ^^^-L. 
supported  the  admission  of  this  plea,  that  the  course    **' ja^^*  ^"'^ 

eight  tons  burthen,  and  with  a  crew  of  five  hands,  the  master 
inclusive,  sailed  in  ballast  for  the  port  of  London  to  Scar- 
borough. That  by  half-past  twoj  a.m.,  of  the  1 8th  of  the  said 
inontli  of  April,  the  said  schooner  was  to  the  northward  of,  hav- 
ing previously  rounded,  Flamborough  Head,  and  was  sailing 
close-hauled  on  the  larboard  tack,  with  the  wind  neither  from 
the  w.s.w.  nor  free,  as  untruly  alleged,  but  from  the  w.,  as  it  had 
been  from  ten  o'clock  p.m.  of  the  preceding  day.  That  the  morn- 
ing was  dark  and  rainy,  and  the  schooner's  course  cut  Scar- 
borough N.N.w.  half  w.  That  at  such  time,  the  master  and  two 
of  the  crew  of  the  Anne  and  Jane,  being  on  the  deck,  and  keeping 
a  good  look-out,  saw  the  sloop  Jeune  Flavie,  the  vessel  proceed- 
ing in  the  cause,  directly  ahead,  approaching,  and  then  almost 
close  to  the  schooner  on  the  starboard  tack,  whereupon  the 
said  master,  supposing  the  sloop  would  keep  her  wind,  as  it 
was  ber  duty  to  have  done,  immediately  directed  the  man  at 
the  helm  to  put  the  schooner's  helm  aweather,  which  he  imme- 
diately did,  when  the  schooner,  answering  her  helm,  flew  off 
three  points.  That  the  master  also,  at  the  same  time,  hailed 
the  sloop  to  keep  her  lufF^  but  that  those  on  board  her  put  her 
helm  up,  and  a  collision  instantly  ensued  by  reason  thereof, 
the  schooner  striking  the  sloop  on  her  starboard  side  before  the 
mast,  within  not  more  than  two  minutes  from  the  time  of  her 
being  first  seen  from  the  schooner's  deck.  That  the  master  and 
crew  of  the  schooner,  finding  that  she  was  sinking,  used  their 
utmost  exertions,  and  successfully,  with  one  exception,  to  save 
the  master  and  crew  of  the  sloop,  which  shortly  afterwards 
sunk.  That  about  five,  a.m.,  of  the  same  day,  a  pilot  took 
charge  of  the  said  schooner,  and  brought  her  into  Scarborough 
Harbour,  when  it  was  found  necessary  to  caulk  and  otherwise 
repair  her,  in  consequence  of  the  damage  she  had  sustained ; 
and  B.  denied  that  the  schooner  had  her  studding-sails  set, 
either  at  the  time  of  the  collision,  or  at  any  time  between  then 
and  11  p.m.  of  the  preceding  day.  He  also  denied  that  the 
roaster  and  crew  of  the  sloop,  at  any  time,  hailed  the  schooner 
to  put  her  helm  astarboard,  or  that  a  good  look-out  was  kept 
on  board  the  sloop ;  part  of  the  crew,  to  wit,  two  men,  being  in 
a  state  of  intoxication  at  the  time,  and  there  being  only  one 
man  and  two  boys  on  deck.     And  B.  further  alleged,  that  the 
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164S.  ^  which  has  been  adopted  in  taking  these  objections 
is  a  novel  mode  of  proceeding,  and  one  that  is  irre- 

•'^^"*-  sloop,  being  a  fore  and  aft  rigged  vessel,  was  sailing  with  the 
wind  ft'ee,  and  had  her  mainsail  set,  and  not  lowered,  as  falsely 
alleged.  That  the  whole  blame  of  the  collision  was  imputable 
to  the  persons  on  board  the  sloop.     Wherefore,  &c. 

Substance  of  the  reply ^  the  plea  in  question  in  the  case. 
That  at  the  time  of  the  aforesaid  collision,  the  shock  was  so 
great  that  the  crew  belonging  to  the  said  sloop  Jeune  Flavie 
had  only  time  to  save  themselves  in  the  rigging  of  the  said 
schooner  Anne  and  Jane ;  and  said  G.  denied  that  there  was 
a  good  look-out  kept  on  board  the  schooner,  for  that,  if  such 
had  been  the  case,  the  accident  could  not  have  occurred.  That 
at  the  time  of  said  collision  there  was  only  one  person  on  the 
deck  of  the  schooner,  to  wit,  a  boy,  who  was  at  the  helm  ;  that 
the  whole  of  the  crew  were  below,  who,  upon  the  said  collision 
taking  place,  ran  upon  deck  without  their  clothes,  and  having 
lowered  the  sails,  applied  themselves  to  the  boat  which  was  on 
deck,  for  the  purpose  of  lowering  the  same,  in  order  to  save 
themselves,  without  endeavouring  to  render  any  assistance  to 
the  crew  of  the  Jeune  Flavie ;  that,  on  the  contrary,  it  was  be- 
cause no  aid  of  any  description  was  afforded  to  them  that  the 
mate  Minniboo,  who  had  succeeded  in  laying  hold  of  the  bow- 
sprit, was  drowned  when  the  bowsprit  broke  under  his  weight ; 
and  said  G.  further  alleged,  that  at  the  time  of  the  said  colli- 
sion the  whole  crew  belonging  to  the  sloop  were  on  deck,  and 
occupied  in  reefing  the  mainsail,  which  was  then  lowered  ;  that 
they  had  a  lighted  lantern,  and  a  man  at  the  head  on  the  look- 
out ;  and  said  G.  further  denied  that  the  wind  was  westerly  at 
half-past  two,  a.m.,  of  the  18th  of  April.  On  the  contrary, 
he  alleged  that,  about  half-past  two  of  the  said  day,  the  wind 
veered  to  the  w.s.w.,  and  remained  in  that  quarter  until  after 
the  collision  ;  and  the  said  G.  positively  denied  that,  at  the  time 
when  the  accident  took  place,  any  of  the  crew  of  the  said  sloop 
were  in  a  state  of  intoxication,  or  were  below,  as  alleged,  but 
were  at  such  time  upon  deck  busily  employed  in  reefing  the 
mainsail,  and  on  the  look-out,  as  before  alleged,  and  one  of  the 
crew  rendered  every  assistance  in  his  power  to  prevent  the 
mate  from  being  drowned ;  and  G.  denied  that  the  helm  of  the 
said  sloop  was  ever  put  up  or  in  any  way  shifted,  from  the  time 
the  schdoner  was  first  seen  until  the  happening  of  the  collision; 
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gular  and  inconvenient  as  regards  the  general  prac-        i843. 

tioe  of  the  Court     This  observation  is  perfectly  i 

true,  so  &r  as  respects  the  usual  mode  of  conduct-  "j/JI!!**"' 
ing  proceedings  in  this  Court ;  at  the  same  time,  it 
is  equally  true»  that  it  is  competent  to  parties  in  a 
suit  to  take  such  objections.  In  the  case  of  the 
Ville  de  Varsovie,  an  objection  of  the  same  kind 
was  taken,  not  to  the  whole  of  an  act  on  petition, 
but  only  to  a  part.  In  the  argument  at  the  bar, 
the  same  observation  was  made  which  has  been 
pressed  in  the  present  instance,  viz.,  that  the  rais- 
ing the  objection  was  an  entirely  novel  proceed- 
ing, but  Lord  Stowell  overruled  it,  and  determined 
that  he  was  bound  to  entertain  the  objection,  if  it 
was  well  founded.  Upon  a  perusal  of  the  papers. 
Lord  Stowell  thought  that  the  objection  was  well 
founded,  and  directed  the  exceptionable  parts  to  be 
expunged.  Upon  the  authority  of  Lord  StoweU's 
decision,  then,  it  is  clear  that  the  parties  in  this 
suit,  whether  plaintiff  or  defendant,  are  entitled  to 
raise  objections  to  the  adverse  pleadings,  if  they 
shaU  think  it  expedient  to  do  so.  At  the  same 
time,  I  entirely  accede  to  the  observation,  that  it 

and  he  lastly  alleged  that  proceedings  would  have  commenced 
at  a  much  earlier  period  against  the  said  schooner  Anne  and 
Jane,  had  not  the  owner  of  the  sloop  first  endeavoured  hy  re- 
peated application  to  J.  M.,  the  owner  of  the  schooner,  to 
ohtain  compensation,  and  when  these  endeavours  were  without 
effect,  he,  being  a  foreigner  and  ignorant  of  the  proper  mode 
of  obtaining  redress,  subsequently  made  application  to  Lord 
Palmerston  and  to  Monsieur  Guizot,  the  Minister  for  Foreign 
Affairs  in  France,  upon  the  subject  of  his  loss,  and  that  it  was 
not  until  they  both  declined  to  interfere  in  his  behalf  that  he 
discovered  the  proper  mode  of  obtaining  redress  was  to  cause 
the  said  schooner  to  be  arrested  by  process  from  the  Court  of 
Admiralty,  in  order  to  answer  for  the  damage  sustained.  Where- 
fore, &c.  &c. 
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184S.  would  be  most  inconvenient  to  the  practice  of  the 
88M  jnii.  Qq^^^  jf  g^^jj  objections  were  raised  upon  ordinary 
^"'A^lTiT^*'^  occasions,  or  upon  slight  grounds,  because  it  would 
necessarily  lead  to  delay,  and  an  increase  of  ex- 
pense to  the  suitors. 

The  question,  then,  which  I  have  to  determine 
is,  whether,  upon  a  consideration  of  its  contents, 
this  plea  is  so  perfectly  objectionable,  either  in  sub- 
stance or  in  form,  that  it  must  be  altogether  re- 
jected ;  or  whether  certain  portions  of  it  are  so  ex- 
ceptionable  that  the  Court  must  direct  them  to  be 
either  amended  or  expunged. 

Now,  in  all  these  cases,  it  is  most  desirable  that 
the  whole  case  of  the  parties  proceeding  should  be 
fully  stated  in  the  first  instance.  It  may  occasion- 
ally happen  that  difficulty  will  arise  in  attempting 
to  decide  what  is  strictly  in  the  nature  of  a  reply, 
and  what  ought  to  have  been  stated  in  the  first 
instance.  It  may,  however,  be  laid  down  as  a 
general  rule  for  the  guidance  of  practitioners,  that 
whatever  is  pleaded  in  the  nature  of  a  reply  must 
be  either  in  contradiction  of  what  is  alleged  in 
the  answer  or  explanatory  of  averments  in  the  de- 
fence, or  else  necessary  to  corroborate  the  original 
statements  in  the  cause.  Applying  this  rule  to 
the  contents  of  the  plea  now  brought  in,  I  certainly 
am  of  opinion  that,  in  strictness,  there  are  facts 
stated  in  it  which  ought,  if  stated  at  all,  to  have 
been  set  forth  in  the  original  act  on  petition.  I 
now  allude  to  the  averments  that  have  been  pointed 
out  by  the  coimsel  for  the  owners  of  the  Anne  and 
Jane  respecting  the  absence  of  the  crew  of  that 
vessel  from  on  deck  at  the  time  of  the  collision, 
and  their  refusal  to  lend  their  assistance  to  the 
mate,  Minniboo,  who  had  succeeded  in  laying  hold 
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of  their  bowsprit,  and  was  drowned,  as  it  is  alleged,      ^sIha^ 
when  the  bowsprit  broke,  because  no  aid  of  any  =; — ^ — 

..  nftiiii  r^^^  ^"'  AhNB  AMD 

descnption  was  afforded  by  them.  These  aver-  Jan«. 
ments,  if  pleaded  at  all,  should,  I  think,  have  been 
pleaded  in  the  act  on  petition ;  and  I  further  con- 
cur in  the  remark  which  was  thrown  out  by  the 
counsel  for  the  Anne  and  Jane,  that  the  averments 
in  question  are  not,  correctly  speaking,  matters  of 
reply  at  all ;  not  being  called  for  by  any  thing  which 
has  been  stated  in  the  answer.  With  regard  to 
other  portions  of  this  plea,  I  am  also  of  opinion 
that  some  of  the  facts  pleaded  do,  as  it  appears  to 
me,  savour  of  repetition.  I  allude  to  the  quarter 
in  which  the  wind  was  blowing,  and  more  parti- 
cularly to  the  fact  that  the  mainsail  of  the  Jeune 
Flavie  was  lowered  upon  the  deck,  and  that  the 
crew  were  employed  in  reefing  the  sail  at  the  time 
the  accident  took  place.  This  averment  is  di- 
rectly and  distinctly  set  forth  in  the  original  act, 
and  is  pleaded  twice  over  in  this  reply.  Surely 
this  repetition  might  have  been  avoided.  With 
respect  to  the  concluding  averment,  that  the  owner 
of  the  Jeune  Flavie  made  the  application  as  stated 
to  Lord  Palmerston  and  the  French  Minister  for 
Foreign  Affairs,  before  commencing  his  proceed- 
ings in  this  Court,  I  certainly  do  not  see  in  what 
way  this  statement  has  any  relevancy  to  the  issue 
in  the  present  suit.  Even  assuming  it  to  be  ad- 
missible, I  do  not  foresee  any  benefit  which  the 
party  pleading  "it  can  derive  from  its  admission. 
Having  made  these  observations  upon  the  parts  of 
the  plea  which  have  been  objected  to,  I  must  here 
notice  that  there  are  other  parts  of  the  plea  to  which 
no  objection  whatever  is  taken.  The  question, 
therefore,  is  not  whether  1  ought  to  reject  the  whole 
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1848.  of  this  reply — ^for  that  I  cannot  do — ^but  whether 
^^  ^'  I  ought  to  direct  it  to  be  reformed  by  striking  out 
***  JaITiI!  *^*^  those  parts  whidi  ought  to  have  been  inserted  in  the 
original  act,  and  those  portions  which  are  super- 
fluous or  irrelevant.  If  this  had  been  a  proceeding 
by  a  British  owner,  I  should  have  viewed  the  objec*- 
tions  which  have  been  taken  with  more  favour  than 
I  am  disposed  to  entertain  towards  them  in  the  pre- 
sent instance.  In  the  case  of  a  British  suitor,  the 
Court  would  be  warranted  in  holding  him  more 
strictly  to  the  observance  of  the  technical  forms  ol 
its  proceedii^,  because  he  would  be  m(»*e  com- 
petent to  form  an  opinion  of  what  ought  to  be 
done,  and  would  have  better  means  of  acquiring 
the  necessary  information.  With  regard  to  a 
foreigner,  I  think  he  is  entitled  to  greater  indulg- 
ence. Looking,  then,  at  the  whole  of  this  re- 
ply, and  thinking,  as  I  do,  that  there  are  some 
parts  which  are  not  strictly  relevant,  some  parts 
which  are  manifestly  superfluous,  and  some  which 
certainly  ought  to  have  been  pleaded  in  the  original 
act  on  petition,  yet  upon  the  ground  that  it  is 
the  case  of  a  foreigner,  I  conceive  that  it  will  be 
more  conducive  to  the  final  attainment  of  justice 
in  the  cause  if  I  admit  the  plea  in  its  present 
form.  I  therefore  decline  to  make  any  order  for 
its  reformation,  and  of  course  it  must  be  understood 
that  if  more  expense  is  incurred,  and  it  shall  turn 
out  that  the  foreigner  has  made  a  complaint  which 
he  is  not  able  to  substantiate,  the  increased  costs 
will  fall  upon  him. 

^^  J^y-         Upon  the  13th  of  July,  1843,    this  cause  was 
argued  upon  the  merits  before  Trinity  Masters. 
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Per  Curiam.  isis. 

Gentlemen — It  is  to  be  lamented  that  the  pre- 


sent action  was  not  brought  until  twenty  months  jamb. 
after  the  time  when  the  collision  occurred;  but  Caw  heard  upon 
8(Hne  allowance  must  be  made  on  account  of  the  TrinftyM^e™, 
parties  proceeding  being  foreigners,  and  upon  the  and  damage  pro- 
present  occasion  it  fortunately  happens  that  a  pro- 
test was  made  by  the  master  of  the  Jeune  Flavie 
immediately  after  the  collision,  and  there  is  no 
discrepancy  of  any  importance  between  the  con- 
tents of  that  protest  and  the  subsequent  affidavits. 
In  the  course  of  the  argument,  observations  were 
thrown  out  respecting  the  amount  for  which  the 
action  has  been  entered ;  but,  as  I  have  observed 
in  previous  cases  of  this  kind,  these  observations 
can  have  no  bearing  upon  the  point  which  you  will 
have  to  decide,  because  the  amount  of  the  damage, 
if  disputed,  must  be  matter  of  future  reference  to 
the  registrar  and  merchants,  and  must  be  deter- 
mined by  the  rules  and  principles  which  are  pecu- 
liar to  such  a  form  of  inquiry.  The  decision  which 
you  will  have  to  pronounce  will  be  confined  simply 
to  the  conduct  of  the  vessel  proceeded  against. 
With  respect  to  the  facts  of  the  case,  you  will 
observe  that  the  statements  of  both  parties  in  the 
cause  are  in  many  respects  the  same.  There  is  no 
difference  with  respect  to  the  place  where  the  colli- 
sion occurred.  There  is  also  no  difference  as  to  the 
darkness  of  the  night,  and  that  the  French  vessel 
was  proceeding  from  north  to  south,  and  the  course 
of  the  Anne  and  Jane  was  towards  the  north. 
There  is,  indeed,  a  difference  between  the  two  par- 
ties as  to  the  quarter  from  which  the  wind  blew. 
On  the  part  of  the  Jeune  Flavie  it  is  stated  as 
W.S.W.,  the  sloop  steering  s.  by  e.,  and  on  the  star- 
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1843.        board  tack,  whereas  the  owners  of  the  Anne  and 

—  Jane  say  that  it  was  blowing  from  the  west.    There 

''"j/h^^^  is  also  a  still  more  important  difference,  so  far  as  I 
can  comprehend  it,  as  to  the  measures  adopted  by 
the  masters  of  the  two  vessels.  The  persons  on 
board  the  Anne  and  Jane  say  that  when  the  Jeune 
Flavie  was  first  discovered,  they  ported  their  helm, 
and  immediately  flew  off  three  points,  and  that  the 
collision  took  place  in  consequence  of  the  Jeune 
Flavie  having  also  altered  her  course.  This  state- 
ment is  contradicted  by  the  Jeune  Flavie,  and  it  is 
directly  averred  that  they  starboarded  the  helm, 
and  that  her  course  was  never  altered  in  the 
slightest  degree.  It  appears  to  me,  therefore,  that 
the  main  facts  which  you  will  have  to  determine 
is,  first,  from  what  quarter  you  believe  that  the 
wind  was  blowing  at  the  time  of  the  collision  ;  and 
secondly,  whether  the  measure  of  putting  the  helm 
to  port,  and  going  off  three  points,  was  a  proper 
measure  to  have  been  adopted  on  the  part  of  the 
Anne  and  Jane.  If  it  were  proper,  the  Anne  and 
Jane  would  not  be  responsible  for  the  damage  ;  if, 
on  the  other  hand,  the  measure  was  erroneous  in 
point  of  seamanship,  she  would  in  that  case  be 
responsible.  With  regard  to  the  alleged  intoxica- 
tion of  the  crew  of  the  Jeune  Havie,  the  charge  in 
question  must,  I  think,  be  altogether  dismissed 
from  consideration ;  and  I  am  clearly  of  opinion, 
that  there  is  nothing  to  show  improper  conduct, 
arising  from  any  such  cause,  on  the  part  of  the 
crew  of  the  Jeune  Flavie.  I  do  not  think  it  ne- 
cessary to  trouble  you  with  any  other  part  of  the 
case.  You  will  have  the  kindness  to  consider  the 
points  to  which  I  have  directed  your  attention,  and 
give  me  the  benefit  of  your  opinion  with  reference 
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to  this  collision,  which  was  attended  with  the  me-        isis. 
lancholy  loss,  not  only  of  the  vessel  proceeding  in  ^* 


the  cause,  but,  what  is  more  important,  the  loss  of  "*jan«!^^° 
a  human  being,  as  to  whether  the  conduct  of  the 
Anne  and  Jane  was  that  which  ought  to  have  been 
pursued  under  the  circumstances  of  the  case,  and 
also  whether  any  blame  was  attributable  to  the 
other  vessel. 

The  Trinity  Masters  were  of  opinion  that  the 
fact  of  the  Anne  and  Jane  going  off  three  points, 
as  soon  as  her  helm  was  put  up,  proved  that  she 
was  going  free  at  the  time  ;  that  the  sloop  was  on 
the  starboard  tack,  and  all  the  men  on  deck,  be- 
cause they  had  recently  reefed  the  mainsail.  They 
were  also  of  opinion,  that  if  the  schooner  had  kept 
her  course,  the  collision  would  not  have  occurred ; 
that  the  damage  was  occasioned  by  her  so  altering 
her  course,  and  that  no  blame  was  imputable  to  the 
Jeune  Flavie. 

Damage  pronounced  for,  with  costs. 


HIGHLANDER.     Rendles.  6m  .1%. 

Motion. 

T^HE  affidavit  to  lead  the  motion  in  this  case  set  a  mortgagee  is 
forth  that,  "By  indenture  bearing  date,  9th  a^eS^a vessel 
of  October,  1840,  A.  S.,  the  lawful  owner  of  the  ofVnfoi^TS 
ship,  assigned  to  W.  R.  32.64th  parts  of  the  said  ^^'^^JSf^ 
vessel,  subject  to  a  right  of  redemption  upon  pay-  country, 
ment  of  the  sum  of  £555^  with  lawful  interest ;  and  behai?  of  amort- 
also  with  a  power  to  the  said  W.   R.  to  sell  and  SS'^r a'rLZ"" 
dispose  of  the  said  32.64th  parts  in  case  the  said  ^""^^  ""**«' 


bail 
re- 
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1648.        sum  was  not  paid  within  the  times  mentioned  in  the 
'^'      indenture  for  repayment  thereof ;  that  two  several 


Thk  High- 

X^NDXR. 


sums  of  £l63  and  £198»  part  of  the  said  sum  of 
the  circum-  Si555  BJid  interest,  secured  hy  the  indenture,  were 
\J^^  ^  not  paid  at  the  time  specified,  and  now  remain 
justly  due  and  owing,  and  a  further  sum  of  £253, 
heing  the  remainder  of  the  said  sum  of  &555  and 
interest,  will  also  shortly  he  payable ;  that  appli- 
cation has  been  made  repeatedly  to  the  said  A.  S. 
for  payment,  but  without  effisct ;  that  the  said  ship 
is  about  to  proceed  to  sea  on  a  foreign  voyage, 
without  the  consent  or  approbation  of  the  appearer, 
the  said  W.  R.,  and  without  giving  the  said  ap- 
pearer  any  security  for  his  property  or  interest  in 
the  said  vessel ;  and  that  the  aid  and  process  of  the 
Court  is  required  to  restrain  the  said  ship  from 
proceeding  on  her  said  intended  voyage  until  such 
security  shall  be  given." 

Under  the  circumstances  stated  in  the  affidavit, 
Addams  moved  the  Court  to  decree  a  warrant  of 
arrest  at  the  suit  of  the  mortgagee,  until  bail  for 
the  safe  return  of  the  vessel  should  be  given ;  but 
the  Court  considering  that  there  was  no  precedent 
for  the  application,  and  that  it  had  no  jurisdiction 
in  the  premises,  declined  to  grant  the  motion. 
Motion  rejected. 


i^May.  THE  SARAH  JANE. 


Owners  of  Tei-  JN  this  casc,  the  vessel  Sarah  Jane,  whilst  on  her 

sels,  which  have  J-  /•/^•i  i  n-ri 

received  salvage        Yoyagc  iTom  Cuba  to  the  port  of  London,  sprung 

wrirfety'ratCT  *  l®ak,  which  the  crew  were  unable  to  keep  under, 

Lni^iSJ^^^r^*  ^^^  ^^  American  vessel,  bound  to  New  Brunswick, 

compenaation,  haviug  hove  in  sight,  the  master  and  crew  of  the 
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Sarah  Jane  abandoned  the  ship,  and  went  on  board        i84s. 
the  American  vessel.     On  the  following  morning,  — ? — ^^ 
they  fell  in  with  the  Saucy  Lass,  bound  to  London,      "av2^^ 
on  board  whereof  they  immediately  embarked,  and  which  includes 
on  the  eyening  of  the  .same  day  they  again  fell  in  aiip^rs^'on- 
with  their  own  vessel,  the  Sarah  Jane.     The  mate  XiXiJh^ut 
and  three  of  the  crew  of  the  Sarah  Jane,  and  the  P'oc«"ng « g^ 

neral  releaie  in 

mate  and  one  seaman  of  the  Saucy  Lass  volunteered  the  first  in. 
to  go  on  board  and  take  her  into  a  port  of  safety,  '^s^e  of 
The  two  vessels   then  parted,  and  the  six  men,  J[^^^^^ 
aided  by  some  experienced  pilots  whom  they  had  salving  vctsd, 
£adlen  in  with,  succeeded,  after  considerable  diffi-  ment  between 
culty,  in  bringing  the  Sarah  Jane  in   safety  into  ^^^pi^^ 
the  harbour  of  St.  Mary,  in  the  Scilly  Isles.     The  J^d'*3f^;^;;^'„ 
owner  of  the  Sarah  Jane  being  informed  that  his  of  the  vessel 

•  salved* 

vessel  had  been  taken  into  the  Scilly  Isles,  imme-     Action 
diately  dispatched  an  agent  to  that  place,  where,  onh™T' 
upon  his   arrival,   he    found  Captain   Love,   the  thjj  salving  ves- 

self  wno  were 

master  and  part  owner  of  the  Saucy  Lass,   and  dissatisBed  with 

-»«-  -KT^iA.i  1  ••  />  the  distribution 

Messrs.  N.  and  A.,  the  sole  remammg  owners  of  ofthe£8ooso 
that  vessel  ^^^, 

An  agreement  was  then  made  between  the  agent  |J«  ^"^^^  ^^ 
of  the  owner  of  the  Sarah  Jane  and  the  owners  and  ed:-that  the 
the  mate  of  the  Saucy  Lass,  to  pay  them  £800  in  ntimh^hl^ 
lieu  of  all  demands  for  salvage ;  and  in  the  pre-  Jl"^eof*3„j 
sence  of  all  the  owners,  the  master  and  the  mate  that  the  master 

4»ici  -r  1  i»«^  •  1   •  of  the  salving 

of  the  Saucy  Lass,  the  sum  of  £800  was  paid  mto  vessel,  who  re- 
the  hands  of  the  master,  who  gave  a  receipt  for  ^n^^i^a 
himself  mate,  crew,  owners,  and  all  others  inter-  "«"^  ***®  ^ 

Z.  -  ,  ,  -        ceipt,  was  a  part 

ested  m  the  Saucy  Lass,  and  this  receipt  was  also  owner,  and  that 

,  ,  ,-%  ,  the  other  owners 

Signed  by ,  tne  mate.  were  also  pre- 

Four  of  the  crew  of  the  Saucy  Lass,  being  all  ^Sungto'^thT 
the   seamen  who  remained  on  board   their  own  •etuementin 

questioni  over- 

vessel,   and  who  did  not   personally  render  any  ruled  by  the 
service  to  the  Sarah  Jane,  being  dissatisfied  with 
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1843.        the  apportionment  of  the  £800,  entered  an  action 

— - — ^?1_  for  salvage  in  this  cause.     The  action  was  also  en- 

"jAw^t  *"     tered  on  behalf  of  Lee  Pope,  the  mariner  who  had 

gone  on  board  the  brig  with  the  mate  of  the  Saucy 

Lass,  and  who,  it  appeared,  had  been  paid  the  sum 

of  £38  8^.  6d.  as  his  share  of  the  salvage. 

The  act  on  petition,  after  setting  forth  in  detail 
the  facts  of  the  case  as  stated  above,  further  alleged, 
on  behalf  of  the  salvors,  that  the  master  of  the 
Saucy  Lass  proceeded  to  Scilly,  leaving  his  crew 
with  the  schooner  at  Liverpool,  for  the  purpose  of 
arranging  with  the  owners  of  the  brig  the  amount 
of  remuneration,  but  without  any  authority  from 
the  crew  of  the  schooner  to  act  for  them ;  that  the 
arrangement  with  the  owners  of  the  Sarah  Jane 
was  entirely  without  the  privity  or  consent  of  the 
said  crew;  that  out  of  the  £800,  S.  H.,  one  of  the 
salvors,  had  been  only  offered  for  his  share  the  sum 
of  £3  10s.,  which  he  refused  to  accept ;  that  J.  P., 
another  of  the  salvors,  had  made  application  to  the 
owners  of  the  Saucy  Lass  for  a  share  of  the  said 
salvage,  but  they  refused  to  give  him  any  share 
whatever ;  that  Lee  Pope,  another  of  the  salvors, 
remained  on  board  the  brig  for  about  three  weeks 
after  she  arrived  at  Scilly,  and  was  then  informed 
by  the  mate  of  the  schooner  that  his  (the  said 
L.  P.*s)  share  of  the  salvage  was  £50 ;  and  a  few 
days  afterwards  the  master  of  the  Saucy  Lass  paid 
him  £38  8s.  6rf.,  having  paid  him  £1  before,  and 
told  him  that  the  balance  of  the  said  £50  was 
deducted  for  expenses;  that  he  (the  said  L,  P.) 
received  the  said  £38  8^.  6d.  in  the  belief  that  the 
salvage  had  been  legally  settled  and  apportioned; 
that  the  said  L.  P.  was  never  consulted  about  the 
settlement  of  the  said  salvage,  nor  did  he  authorize 


THE  HIGH  COURT  OP  ADMIRALTY.  US 

any  person  to  act  therein  for  him  or  on  his  behalf ;        is^s. 

that  he  (the  said  L.  P.)  has  only  been  paid  his  1 — ^^ 

wages  as  a  seaman  belonging  to  the  Saucy  Lass  up      "jaJi?^" 
to  the  day  of  his  going  on  board  the  brig,  and  that 
on  leaving  her  he  had  to  pay  his  own    expenses, 
and  the  expenses  of  his  journey  from  Scilly  home 
to  Dartmouth. 

The  answer  of  the  owners  merely  pleaded  the 
payment  of  the  salvage  remuneration  under  the 
agreement  made  at  St.  Mary's,  and  that  J.  L.,  who 
signed  the  receipt  as  master,  was  also  part  owner 
of  the  Saucy  Lass,  and  that  the  other  o^ers  were 
present  at  and  assenting  to  the  reference  and  award 
aforesaid. 

For  the  owners  of  the  Sarah  Jane,  Addams  and 
Bn^ord. 

Haggard  and  Twissj  contra. 

Judgment — Dr.  Lushington. 
It  would,  I  conceive,  be  impossible  to  lay  down 
any  general  rule,  with  respect  to  questions  of  this 
description,  which  might  not,  if  applied  to  all  cases 
and  circumstances,  be  productive  of  much  incon- 
venience and  injustice.  If  I  were  to  hold  that 
masters  and  owners  possessed  a  general  power  to 
act  for  the  rest  of  the  crew,  it  is  obvious,  from  past 
experience  of  the  manner  in  which  mariners  have 
been  sometimes  dealt  with,  that  they  would  often 
be  deprived  of  that  reward  to  which  they  are  justly 
entitled.  On  the  other  hand,  I  feel  that  an  in- 
jury might  be  inflicted  upon  the  owners,  if  it  was 
laid  down  as  a  rule  of  universal  application,  that 
in  no  case  whatever  neither  the  master  nor  the 
owner  can  act  on  behalf  of  the  crew.     In  giving 

VOL.  II.  I 
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iBis.        my  decision  in  this  case,  I  will,  in  the  first  in- 

^^  stance,  shortly  advert  to  some  of  the  facts  hefore 

^A^l^^  I  proceed  to  the  consideration  of  the  principles 
which  are  applicable  to  the  particular  circum- 
stances of  the  case  itself.  The  Sarah  Jane  was 
a  derelict,  and  she  was  saved  by  the  assistance 
of  the  Saucy  Lass.  The  persons  who  succeeded  in 
conducting  the  vessel  into  a  port  of  safety  were 
the  mate  and  three  of  the  crew  of  the  Sarah  Jane, 
and  the  mate  and  one  seaman  of  the  Saucy  Lass ; 
and  only  one  of  these,  the  seaman  Lee  Pope,  is  a 
party  to  the  present  proceedings.  The  suit  for 
salvage,  therefore,  is  brought  principally  by  per- 
sons who  were  not  actively  employed  in  the  perform- 
ance of  the  salvage  service.  The  defence  to  the 
suit  is,  that  the  sum  of  £800  has  been  paid,  and  that 
it  has  been  received  without  any  objection  from  the 
owners,  the  master,  the  mate  who  went  on  board 
the  Sarah  Jane,  or  any  other  persons,  with  the 
exception  of  the  promoters  of  these  proceedings. 
It  has  also  been  contended  that  the  suit  has  been 
instituted  not  for  the  purpose  of  disputing  the 
amount  of  the  compensation  which  has  been  paid 
by  the  owners  of  the  Sarah  Jane,  but  with  a  view 
of  enforcing  a  different  distribution  from  that 
which  is  proposed  to  be  made  by  the  owners  tod 
the  master  to  the  seamen  themselves. 

Now  I  must  first  consider  in  what  situation  the 
persons  now  suing  ought  to  stand,  before  I  deter- 
mine whether  the  facts  which  I  have  stated  form  a 
valid  defence  to  the  action.  It  is  not  attempted  to 
deny  that  they  are  salvors,  although  they  were  not 
personally  engaged  in  effecting  the  rescue  of  the 
Sarah  Jane.  Had  such  a  proposition  been  at- 
tempted, it  could  not  have  been  contended  for  with 
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eflFect,  in  the  face  of  the  acknowledged  practice  of     joi^t?* 
the  Court;   because  it  has  been  the  rule  of  this  -^ — - — -- 

'      ,  .  •    1  11  1  The  Sarah 

Court,  from  time  immemorial,  to  allow  persons  who  Jave. 
remain  on  board  a  salving  ship,  to  be  considered  as 
co-salvors,  although  the  Court  has  repeatedly  made 
a  distinction  in  favour  of  those  persons  who  ac- 
tually have  incurred  the  difficulty  and  peril,  of  the 
salvage  enterprise.  Indeed,  the  principle  upon 
which  they  are  admitted  is  as  old  as  holy  writ ;  for 
it  is  there  stated,  that  they  who  continued  in  their 
tents,  divided  the  spoil  with  their  brethren.  Primd 
facie^  then,  the  parties  suing  have  an  interest  which 
entitles  them  to  institute  the  present  suit ;  and  in 
order  to  debar  them,  they  must  be  barred  by  some 
circumstances  which  have  that  legal  effect.  What 
are  the  circumstances  which  have  been  relied  on  by 
the  counsel  for  the  owners  of  the  Sarah  Jane  ? 
They  are  the  following,  viz.,  that  the  salvage  re- 
ward has  been  bond  fide  paid,  and  has  been  re- 
ceived by  Joseph  Love,  the  master  of  the  Saucy 
Lass,  professing  to  act  on  behalf  of  himself  and  the 
owners,  mate,  and  crew  of  that  vessel,  and  of  all 
other  persons  interested  in  the  transaction  in  ques- 
tion. A  receipt  for  the  money  has  been  given  to 
this  eflFect;  but  the  validity  of  this  receipt  is  de- 
nied,  upon  the  ground  that  he  had  no  authority  to 
give  such  receipt  without  the  consent  of  the  whole 
of  the  crew.  The  question,  therefore,  arises,  whe- 
ther the  master  was  authorized  to  act  for  the  crew, 
without  their  consent  being  directly  or  indirectly 
first  given.  It  is  unnecessary,  I  think,  to  revert  to 
the  principles  which  I  examined  in  the  case  of  the 
Britain  (a),  and  in  other  cases,  for  the  purpose  of 

(a)  RobinsoD,  Jan.,  Admiralty  Reports,  Vol.  I.  p.  41. 

I  2 


116  CASE    DETERMINED  IM 

184S.        showing  that,  in  all  ordinary  cases  of  salvage,  nei- 
— ^ — °^'      ther  the  owners  nor  the  master  have  a  power  of 
Iavk^^     binding  the  crew,  without  their  previous  consent. 
This  point  has  not  been  argued  in  the  present  in- 
stance, and  I  therefore  feel  that  it  is  unnecessary 
for  me   to   travel  further  into    the    disquisition. 
There  is,  however,  another  point  which  has  been 
strongly  urged,   and  to  which  I  must  now  more 
immediately  address  myself,  viz.,  that  acts  done  by 
a  person  presuming  to  act  as  an  agent,  without  pre- 
vious authority,   may  become  valid  by  the  subse- 
quent  recognition   of  the   individual  whom   such 
agent  professes  to  represent ;   and  this  recognition 
may  be  eflTected  either  by  express  assent,  or  by 
some  act  on  the  part  of  the  individual  represented 
which  necessarily  carries  with  it  the  inference  of 
his  approbation  and  consent.     This  principle,  it 
has  been  contended,  directly  applies  to  the  circum- 
stances of  the  present  case,  and  under  its  applica- 
tion the   promoters  of  this  suit  are  conclusively 
estopped  from  carrying  on  the  proceedings.     Now, 
with  regard  to  Lee  Pope,  one  of  the  party  proceed- 
ing, I  am  of  opinion  that  the  principle  contended 
for  does  certainly  apply.    .His  case,  I  think,  stands 
essentially  distinguished  from  that  of  the  others, 
and  for  the  following  reason :  that,  according  to  his 
own  statement,  he  remained  on  board  the  brig  after 
her  arrival  at  Scilly ;  that  he  was  then  informed  by 
the  mate  that  the  sum  of  £800  had  been  received, 
that  his  share  was  £50,  and  a  few  days  after,  the 
master  paid  him  £38  8^.  6d,y  having  deducted  cer- 
tain expenses.     It  is  averred,  on  his  behalf,  that  he 
received  this  money  under  a  misapprehension  on 
his  part,  that  the  salvage  had  been  legally  settled, 
and  that  he  was  bound  to  whatever  had  been  done. 
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Looking  to  the  res  gestce  of  the  case,  I  must  con-        isis. 
fess  that  I  am  not  inclined  to  place  much  reliance  ^' 


upon  this  averment.     In  the  first  place,  I  appre-      "jam^^" 

bend,  the  receipt  of  the  money  was  primd  facie  a 

complete  confirmation  of  the  arrangement  which 

had  heen  effected  between  the  owners  of  the  two 

vessels  and  the  master  of  the  Saucy  Lass.     He 

could  only  apply  for  the  share  of  the  money,  under 

a  conviction  that  he  was  legally  entitled  so  to  do ; 

and  having  so  applied  and  received  it,  he  has,  to 

aU  intents  and  purposes,  ratified  the  arrangement 

in  question. 

As  against  third  parties,  I  am  most  clearly  of 
opinion  that  he  has  stopped  himself,  by  his  own 
acts,  from  instituting  a  suit  of  this  kind,  and  I  am 
therefore  bound  to  hold  that  he  is  legally  pre- 
cluded from  proceeding  further  in  the  cause. 

With  respect  to  the  other  persons,  they  stand  in 
a  somewhat  different  predicament.  It  is  stated 
that  Heame  made  an  application  for  his  share  of 
the  salvage,  and  that  the  sum  of  £  3  10^.  was  offered 
to  him,  but  he  refused  to  accept  it,  because  he 
thought  it  insufficient.  Stone,  another  of  the  sal- 
vors,  it  appears,  also  made  a  similar  application, 
which  was  rejected  altogether.  It  does  not  appear 
whether  any  application  was  made  on  behalf  of  the 
two  remaining  salvors.  It  has  been  contended, 
that  such  an  application  on  the  part  of  the  parties 
making  it,  is  an  estoppel  against  their  right  of  car- 
rying on  the  present  suit.  I  cannot  accede  to  this 
proposition,  because  I  think  that  if  they  had  other- 
wise a  right  of  proceeding  in  this  action,  it  would 
be  contrary  to  all  principles  of  equity  and  justice  to 
hold  with  too  much  severity  against  a  mariner,  that 
the  mere  fact  of  making  application  to  the  owners^ 
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i8is.  in  the  first  instance,  should  har  him  from  the  legal 
\2thMi^.  pi-osecution  of  his  redress  in  this  Court.  It  has 
"jan*!^"  ^^^  further  contended,  on  behalf  of  the  owners  of 
the  Sarah  Jane,  as  an  objection  to  the  suit,  that  it 
is  instituted  by  the  promoters  of  it,  not  for  the  pur- 
pose of  disputing  the  amount  of  the  salvage  which 
has  been  paid,  but  in  order  to  enforce  a  difierent 
distribution  of  it.  If  my  memory  does  not  deceive 
me,  the  same  argument  was  urged  in.  the  case  of 
the  Britain,  and  I  am  still  of  opinion,  as  I  was  in 
that  case,  that  the  objection  in  question  is  not  of 
any  importance  whatever.  I  have  felt  some  anxiety, 
in  considering  this  case,  to  discover  wl^ether  the 
recent  Act  of  Parliament  would  enable  me  to  apply 
the  provisions  of  the  statute  to  the  circumstances  of 
the  case,  because,  as  it  appears  to  me,  the  real  jus- 
tice  of  the  case  would  be,  to  call  upon  the  owneis 
of  the  Saucy  Lass  to  bring  in  the  money  which  they 
have  received,  and  to  compel  them  to  a  fair  and 
just  distribution.  With  this  view,  I  have  carefuDy 
examined  the  statute,  3  &  4  Vict.  c.  65,  and  ] 
regret  to  say  that,  in  my  construction  of  the  Act, 
the  true  meaning  of  the  statute  is,  that  application 
must  be  made  for  a  distribution  within  fourteen 
days  after  making  the  award,  or  the  actual  payment 
of  the  money.  I  have,  therefore,  I  regret,  nii 
means  of  afibrdmg  assistance  to  the  parties  under 
the  Act  of  Parliament.  Upon  the  whole,  then,  I 
must  pronounce  that  the  legal  right  of  the  seami*.n 
to  sue,  with  the  exception  of  Pope,  is  not  afiecto«l 
by  any  of  the  circumstances  of  the  case ;  and  I  am 
further  of  opinion,  that  I  have  no  discretion  what- 
ever to  interpose  any  obstacle  to  their  exercise  vf 
this  right.  I  regret  much  the  hardship  that  will 
be  experienced  by  the  owners  of  the  Sarah  Jane,  in 
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being  thus  called  upon  a  second  time  to  pay  a  saly-        isis. 
age  remuneration.     At  the  same  time,   I  hope  it     ^^  ^"^^ 
will  be  a  warning,  in  future  cases,  that  owners  can-    ^"jAl^ 
not  safely  enter  into  a  compromise  of  this  descrip- 
tion, which  includes  the  interests  of  all  persons 
that  have  rendered  service  to  their  vessel,  without 
procuring  a  release  from  all  parties  interested,  or 
incurring  a  risk  of  the  consequences.     In  the  pre- 
sent instance,  the  owners  of  the  Sarah  Jane  have 
chosen  to  encounter  the  risk  of  these  consequences, 
and  these  consequences  they  must  bear ;  for  I  can- 
not, as  a  matter  of  indulgence  to  them,  inflict  legal 
hardship  upon  others. 

Upon  the  26th  of  May,  the  Court  awarded  £50 
each  to  Heame  and  Stone,  and  £20  each  to  Dia- 
mond and  Airs,  who  were  apprentices,  with  the 
costs. 


THE  RELIANCE.     Green.  mhUay. 


T^HIS  was  a  question  as  to  the  admissibility  of  a  where  any  por- 
-■-  \*^'      •  •.!»  -I  tiong  of  a  wreck- 

summary  petition  in  a  suit  tor  wages,  promoted  ed  vessel  have 

by  the  widow  and  administratrix  of  one  of  the  sea-  u^^nirinlrs^/e 

men  of  the  Reliance,  an  East  Indiaman,  wrecked  ^^^^^^^  ^?  '"* 

'   ,  '  against  the  pro- 

on  the  French  coast,  m  the  month  of  November  cecds  for  their 

I  wages,  although 

iaSu  no  freight  has 

The  facts  of  the  case  are  sufficiently  noticed  in  ^"h*S7titie 
the  judgment  of  the  Court.  |«  °o^  ^l*««^«^ 

*     ^  by  the  circum- 

In  support  of  the  petition,  Haggmd  submitted —  ^r^nsof  the 
That  a  similar  petition  had  been  held  admissible  J^p„  pj^erv^",' 
in  the  case  of  the  Neptune,  and  the  facts  of  the  ''^^  preserved 

Mi    •        .  ,         ,  •  i_  •  1  .,  not  by  the  exer- 

case   sufficiently  brought   it  within   the  principle  tionsofthe 
adopted  by  Lord  Stowell  in  deciding  the  case  of  Spa^'e^ 
the  Neptune.     That  the  decision  of  Lord  Stowell     ^  '""'"""y 


120  CASES  DETERMINED  IN 

1843.        had  never  been   reversed;  on  the   contrary,    the 

26th  May,     principles  which  it  laid  down  had  been   Greedy 

The  reliakc*.  confirmed  by  Lord  Lyndhurst,  in  the  case  of  Jesse 

petition,  in  a  suit  -^ 

for  wages,  ad-       V.  KOV. 
mitted  on  behalf 

of  the  widow  Addams.  contra — 

andadmtnis-  '  ,  t     •         •         i 

tratrixofade-  That  there  was  an  important  distmction  between 

th^whofe'^the  this  case  and  the  case  of  the  Neptune,  inasmuch 

cx^tTo2*o?one  ^'  ^°   *^®   ^^®  ^^  ^^^  Ncptuue,  portions  of  the 

man,  having  yessel  and  of  the  carffo  were  saved  by  the  exertions 

been  lost.  ,      ^  .  • 

of  the  crew.     This  important  mgredient  was  want- 
ing in  the  present  case. 

Per  Curiam. 
The  present  question  arises  upon  the  admissi- 
bility of  this  summary  petition.  The  facts  of  the 
case,  as  far  as  they  are  necessary  to  be  stated,  are 
as  follows : — The  vessel  sailed  from  this  country 
'  for  the  East  Indies  in  June,  1841.  She  arrived  at 
Bombay,  and  subsequently  proceeded  to  Whampoa 
and  China.  The  wages  of  the  seamen  were  paid 
up  to  the  time  of  the  vessel  leaving  China.  The 
homeward  voyage  was  commenced  in  March,  1842, 
and  in  the  progress  of  that  voyage  the  ship  was 
unfortunately  lost  upon  the  French  coast,  in  the 
month  of  November  last.  No  freight  was  earned 
on  the  homeward  voyage,  but  a  part  of  the  hull  of 
the  ship,  and  some  of  the  stores  and  materials,  were 
saved;  but  it  is  not  alleged  in  the  petition  that 
they  were  saved  by  the  exertions  of  the  crew.  The 
widow  of  one  of  the  mariners  now  sues  for  the 
wages  due  to  her  deceased  husband  on  the  home- 
ward voyage ;  and  in  support  of  her  act  on  peti- 
tion,  the  Court  has  been  referred  to  the  decision  of 
Lord  Stowell  in  the  case  of  the  Neptune,  reported 
in  1st  Haggard,  p.  227. 
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It  has  been  observed  by  the  learned  counsel  for  i«43. 
the  owners,  that  a  material  difference  exists  between  ^^'^^^' 
the  circumstances  of  this  case  and  the  case  of  the  ■*^"^"^- 
Neptune,  inasmuch  as,  in  the  case  of  the  Neptune, 
a  part  of  the  ship  was  preserved  by  the  exertions 
of  the  mariners  ;  but  in  the  present  case,  the  whole 
of  the  crew,  with  the  exception  of  one  man,  were 
unfortunately  lost,  and  the  salvage  of  the  portions 
of  the  vessel  which  have  been  preserved  was  effected 
by  the  exertions  of  other  parties.  This  fact  un- 
doubtedly furnishes  a  distinction  between  the  two 
cases,  which  in  many  other  particulars  very  closely 
resemble  each  other;  and  the  question  which  I 
have  now  to  determine  is,  whether  this  circumstance 
forms  such  a  distinction  as  should  lead  me  to  reject 
this  summary  petition. 

If  the  circumstances  of  the  two  cases  had  been 
precisely  similar,  I  should  have  held  myself  con- 
cluded by  the  decision  of  Lord  Stowell,  in  the  case 
of  the  Neptune,  not  only  as  being  the  decision  of 
one  of  the  most  able  judges  who  ever  sat  in  this 
chair,  but  as  being  conformable  to  all  principles  of 
law  and  equity.  Moreover,  the  judgment  in  that 
case  was  pronounced  in  1824,  and  came  under 
the  knowledge  of  Lord  Tenterden  in  his  last  edi- 
tion of  his  work  on  Shipping,  and  it  has  also 
been  confirmed  by  Lord  Lyndhurst  in  the  judg- 
ment in  the  Court  of  Exchequer  cited  by  Dr. 
Haggard. 

Now,  what  was  the  principle  upon  which  Lord 
Stowell  decided  the  case  of  the  Neptune  ?  The 
ground  upon  which  his  decision  in  that  case  was 
founded  is  this, — that  the  mariners  were  entitled 
to  their  wages  if  they  had  performed  their  duty  to 
the  utmost  of  their  power ;  or,  to  use  Lord  Stowell's 
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Thi  Rkuancb. 


1848.  own  words^  that  "  they  were  entitled  to  cling  to  the 
— - — 5!L-.  last  plank  in  satisfaction  of  their  wages.**  I  have 
most  carefully  considered  the  judgment  in  that 
case  before  I  came  into  Court,  and  I  am  satisfied 
in  my  own  mind,  that,  although  in  the  course  of  his 
judgment  he  discusses  at  considerable  length  the 
laws  and  usages  of  other  countries,  as  to  seamen 
being  salvors,  he  does  not  form  his  ultimate  deci- 
sion upon  that  reasoning.  In  so  doing,  he  was,  I 
conceive,  perfectly  right.  Let  us  for  a  moment 
adopt  the  principle  of  salvage  in  considering  a  case 
of  this  description,  bearing  in  mind  that  seamen 
are  remunerated  by  fixed  wages.  What  would  be 
its  efiect  ?  If  the  mariners  were  to  be  considered 
as  entitled  to  their  wages,  in  a  case  of  this  nature, 
as  salvors,  it  would  be  repugnant  to  every  principle 
upon  which  salvage  remuneration  is  awarded.  The 
remuneration  of  salvors  is  proportioned  according 
to  the  extent  of  the  services  rendered,  the  danger 
to  which  they  are  exposed,  and  the  exertions  they 
are  compelled  to  use.  If  these  considerations  were 
applied  to  cases  of  wages,  the  result  would  be,  in 
some  instances,  to  give  the  seamen  more  than  they 
were  justly  entitled  to ;  in  others,  to  deprive  them 
of  a  fair  compensation. 

It  is  quite  clear  to  my  mind,  that  Lord  Stowell 
did  not  form  his  judgment  upon  any  such  ground. 
To  look  further  into  the  principle,  if  the  title  to 
wages  is  grounded  upon  the  doctrine  of  salvage 
services  performed  by  the  mariners,  there  might  be 
cases  when  the  measures,  tending  to  the  ultimate 
preservation  of  the  ship  and  cargo,  might  be  com- 
menced by  the  united  exertions  of  the  whole  of  the 
crew,  and  a  moiety  of  them  might  be  drowned 
before  those  measures  were  efiected.     According 
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to  the  aiirument  advanoed  aeainst  the  adnussion  of       is^s. 

this  petition,  those  who  lost  their  lives  would  he  2_ 

deprived  of  any  share  in  the  remuneration  ; — ^in 
other  words,  if  a  seaman  died  hy  the  act  of  God,  in 
the  actual  performance  of  his  duty,  according  to 
the  doctrine  contended  for,  he  would  be  deprived 
of  his  share  of  the  reward.  The  injustice  of  such  a 
doctrine  is  apparent.  It  is  unnecessary  to  pursue 
the  subject  further,  because,  as  I  have  already 
observed,  Lord  Stowell,  in  deciding  the  case  of  the 
Neptune,  did  not  found  his  judgment  upon  any 
such  principle.  The  ground  upon  which  he  intro- 
duced the  principle  of  salvage,  in  delivering  his 
judgment  in  that  case,  was,  that  it  was  impossible 
to  conceive  a  case  where  the  materials  of  the  vessel 
had  come  ashore,  and  been  collected  by  the  labour 
of  the  crew,  in  which  they  would  not  be  entitled  to 
benefit  by  their  exertions. 

In  introducing  the  question,  with  his  usual  fore- 
sight and  clearness,  he  says,  **  On  all  views  of  the 
relative  justice  between  the  parties,  there  can  be  no 
doubt  that  the  rule  of  wages  has  the  advantage  upon 
the  clearest  ground ;  but  take  it  upon  the  most 
naked  principles  of  law  applying  to  it,  the  contract 
covers  the  whole  ship,  one  part  as  well  as  another, 
with  the  mariners'  lien.  A  part  separated  by  a 
storm  is  not  disengaged  by  that  accident  from  the 
lien.  If  it  be  recovered,  it  is  recovered  as  a  part 
of  the  primitive  pledge  mortgaged  to  the  mariner. 
Again,  when  does  the  authority  of  the  master 
cease?  His  authority  certainly  does  not  merge 
in  the  misfortune,  nor  are  the  seamen  at  liberty, 
without  staying  a  reasonable  time  for  the  recovery 
of  parts  of  the  ship  and  cargo,  (if  there  be  any 
prospect  in  his  judgment  of  such  recovery,)  imme- 
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1848. 
26th  Maif, 

The  Riuanci. 


diately  to  disperse  themselves  over  the  country  on 
whose  shores  they  have  encountered  the  mischancey 
without  some  discharge  from  him/' 

Being  clearly  of  opinion  that  the  case  of  the 
Neptune  is  applicahle  to  this  case,  I  must  hold 
that,  if  the  mariner  had  survived,  he  would  have 
heen  entitled  to  his  wages  ;  and  it  is  not  disputed 
that  the  administratrix,  the  party  bringing  this 
suit,  stands  in  the  same  position  as  the  seaman  if 
alive  would  have  done.  I  must  therefore  admit 
the  summary  petition. 


Ith  June. 

Award  and  ap- 
portionment d^ 
creed  by  the 
Court  in  a  case 
of  derelict. 


THE  CAROLINE.     Derelict. 

TN  this  case,  the  Caroline,  with  a  valuable  cargo 
of  general  merchandize,  whilst  on  her  voyage 
from  Liverpool  to  the  Cape  of  Good  Hope,  struck 
upon  a  sand  to  the  east  of  Wicklow  Head,  upon 
the  10th  of  January,  when  the  master  and  crew  got 
into  the  jolly  boat  and  abandoned  her  in  a  sinking 
state. 

Upon  the  following  morning,  the  vessel  was  dis- 
covered drifting  in  the  Irish  Channel  by  the  Emily, 
a  small  schooner  of  seventy-four  tons,  with  a  crew 
of  six  persons,  bound  from  Liverpool  to  Terceira. 
The  master  of  the  Emily  placed  three  of  his  men 
on  board  the  derelict,  and  accompanied  her  in  the 
Emily  to  Holyhead.  When  boarded  by  the  salvors, 
the  hatches  of  the  Caroline  were  open,  the  tiller 
was  loose,  the  lashing  of  the  binnacle  was  cut,  and 
the  binnacle  was  lying  in  the  gangway,  and  between 
two  and  three  feet  of  water  were  in  the  hold. 

The  value  of  the  ship  and  cargo  was  £15000,  and 
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the  Court  allotted  £1800  to  the  salvors,  and  decreed        i84s. 
the  following  distribution : — £600  to  the  owners  of  ^^' 


the  Caroline,  as  a  compensation  for  the  risk  encoun-  *  -^«>uk«. 
tered  by  their  vessel  in  being  deprived  of  the  proper 
complement  of  hands,  and  also  for  their  loss  of  the 
freight,  which  was  undertaken  to  be  provided  for 
the  Emily  homeward  from  Terceira,  the  prosecution 
of  the  voyage  being  prevented  by  the  rendering  of 
the  salvage  service  ;  £400  to  the  master  ;  £250  to 
the  mate ;  and  the  remainder  amongst  the  four 
seamen. 


THE  TWO  SISTERS.     Davison.  ^ihjum. 


T^HIS  was  a  cause  of  subtraction  of  wages,  pro-  ^^^^"^^ 
moted  by  John  Huiton,  who  served  as  second  the  owners,  that 
mate  on  board  the  vessel  in  a  voyage  from  Glasgow  bee^'^ted 
to  Jamaica  and  back.  ttonf^r'' 

A  further  action  was  entered  at  the  suit  of  James  »«»^n«i- 
Grant,  a  seaman,  and  James  Thomas,  the  steward,  oftheAct6&6 
on  board  the  same  brig,  in  the  sum  of  £150  ;  and     '    ' 
it  was  agreed  between  the  proctors  in  the  respective 
suits  that  the  judgment  in  this  case  should  be  de- 
cisive upon  both  the  issues.     The  proceedings  were 
by  plea  and  proof  (o).  , 

(a)  On  the  fourth  session,  Hilary  Term,  10th  February,  a 
summary  petition,  consisting  of  ten  articles,  was  brought  in  on 
behalf  of  the  plaintiff,  pleading : — 

Ist.  That  whilst  the  vessel  was  lying  at  the  Port  of  Glasgow, 
J.  H.  was  hired  to  serve  as  second  mate  on  board  the  brig,  at 
the  rate  of  wages  of  £5  per  month.  That  on  the  2nd  of  Fe- 
bruary, 1842,  he  signed  the  ship's  articles,  and  proceeded  with 
the  ship  to  Jamaica,  where  she  arrived  on  the  28th  of  April, 
1842. 

2nd.  That  the  vessel  having  discharged  part  of  her  cargo 


126  GASES  DETERMINED  IN 

184S.  In  support  of  the  claim,  Robinson  submitted — 

1^^       That  the  mariner,  having  served  on  board  the 

sTctkJ^     vessel  m  her  voyage  to  Jamaica  and  back,   was 

at  Jamaica,  and  taken  in  ballast,  sailed  from  Jamaica  on  the 
Idth  of  May,  and  arrived  at  Belize  on  the  £8th  of  said 
month.  That  on  the  19th  of  August,  1842,  having  discharged 
the  remainder  of  her  cargo,  and  taken  on  board  a  fresh  cargo 
of  logwood,  &c.,  &c.,  she  again  sailed  on  her  homeward  voy- 
age, and  arrived  at  Cork  on  the  ISth  of  November  following. 

3rd.  That  on  the  arrival  of  the  ship  at  Ck>rk,  orders  were 
received  by  the  master  to  proceed  with  her  to  London.  That 
on  the  22nd  of  the  said  month,  the  said  ship  set  sail  on  said 
voyage  to  London,  and  having  sustained  considerable  damage 
by  stress  of  weather,  in  the  progress  of  the  said  voyage,  she 
bore  up  for  Swansea,  and,  on  the  27th  of  November,  came  to 
an  anchor  inside  Swansea  Light,  waiting  for  sufficient  water  to 
enter  the  harbour,  until  the  29th  of  the  said  month  of  Novem- 
ber. That  on  the  said  day,  with  the  assistance  of  a  steam-boat, 
she  was  enabled  to  enter  the  said  harbour,  and  in  the  afternoon 
of  the  said  day  was  moored  in  safety  alongside  the  quay  of 
the  town  of  Swansea. 

4th.  That  on  the  following  day  carpenters  from  on  shore 
were  received  on  board  by  the  master,  and  were  employed  in 
clearing  away  the  wreck  and  preparing  for  the  requisite  re- 
pairs, in  which  service  the  said  J.  H.,  as  well  as  the  rest  of 
the  crew,  assisted.  That  at  between  five  and  six  o'clock, 
P.M.,  the  master  being  at  that  time  on  shore,  and  the  brig 
in  charge  of  J.  B.,  the  chief  mate,  J.  H ,  J.  6.,  and  J.  T., 
severally  went  on  shore,  by  permission  of  the  chief  mate, 
with  injunctions  to  return  in  time  for  work  next  morning; 
that  in  consequence  of  such  permission,  the  several  parties 
remained  on  shore  all  night 

5th.  That  on  following  day,  J.  H.  returned  on  board  said 
ship  in  company  with  J.  T.,  and  found  there  J.  G.,  who  had 
returned  on  board  a  few  minutes  previously,  when  said  J.  H., 
not  seeing  the  chief  mate>  reported  himself  to  the  master,  who 
was  then  walking  the  deck,  and  at  the  same  time  asked  said 
master  what  directions  he  should  give  for  the  employment  of 
the  crew,  at  the  same  time  expressing  himself  as  wUling,  in  the 
absence  of  the  chief  mate,  to  direct  or  perform  any  duty  which 
might  be  required  of  him  ;  that  said  master  refused  to  appoint 
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prima  Jhcte  entitled  to  his  wages,  and  the  onus        isis. 
prohandi  lay  with  the  owners  who  sought  to  deprive      ^^  '^^' 

him  any  office  or  duty  on  board  the  said  brig,  saying,  I  don't  8i«"m. 
know  you — yon  have  taken  your  own  discharge,  you  may  go 
ashore,  or  words  to  that  effect ;  that  a  similar  answer  was  re* 
turned  to  J.  O.  and  J.^T.,  and  in  consequence  of  the  refusal  of 
the  master  to  receive  and  employ  them  on  board,  the  said  par- 
ties returned  on  shore  ;  that  in  course  of  that  day,  and  also  on 
the  day  following,  whilst  the  brig  remained  moored  alongside 
the  quay^  J.  H.  again  went  on  board  and  applied  to  the  master, 
offering  to  resume  his  duty,  but  without  effect ;  said  master,  at 
such  time,  also  refusing  to  pay  him  his  wages,  or  to  make  out 
his  discharge,  or  to  allot  him  the  usual  allowance  of  the  ship's 
provisions,  or  permit  him  to  cook  his  own  provisions  or  to 
sleep  on  board. 

6th.  That  on  the  evening  of  the  next  day,  the  ship  was  re- 
moved to  the  opposite  side  of  the  river,  to  a  dry  dock  or  slip, 
for  the  purpose  of  completing  the  necessary  repairs ;  that  in 
the  course  of  the  day  J.  D.,  the  master,  met  with  an  accident, 
and  having  broken  his  leg  was  incapacitated  from  doing  his 
duty  on  board,  and  was  removed  on  shore ;  that  T.  D.,  the 
sole  owner  of  the  brig,  therefore,  took  the  management  of  the 
ship's  affairs  into  his  own  hands,  and  J.  H.,  the  plaintiff,  doth 
expressly  allege  that  during  such  time,  and  until  the  ISth  of  said 
month  of  December,  when  he  finally  quitted  Swansea,  the  said 
J.  H.  every  day,  or  very  frequently,  went  on  board  the  brig 
and  applied  to  said  T.  D.,  or  whosoever  was  in  command,  to 
be  reinstated  in  the  performance  of  his  duty,  or  to  be  paid  the 
wages  justly  due  to  him,  both  of  which  requests  were  peremp- 
torily refused  by  said  T.  D.  or  other  in  command,  who  told 
said  J.  H.  that  he  knew  nothhig  about  him,  and  ordered  him 
to  quit  the  brig  and  go  on  shore. 

7th.  That  finding  his  applications  wholly  hfieffectual,  said 
J.  H.,  on  or  about  the  Idth  of  December^  quitted  Swansea  in 
company  with  said  J.  G.  and  J.  T.,  and  proceeded  on  foot  to 
London. 

8th.  That  the  ship  having  subsequently  arrived  in  the  port  of 
London,  to  wit,  on  or  about  the  17th  of  January,  184d,  the  said 
J.  H.  upon  her  arrival  applied  for  and  obtained  the  remainder 
of  his  clothes  and  effects,  which  had  been  detained  on  board, 
but  that  he  was  again  refused  the  payment  of  his  wages  and  his 
discbarge  from  the  service  of  the  said  brig. 
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1843.        him  of  his  claim ;  that  the  defence  to  the  action 
uw.      ^^  grounded  upon  a  charge  of  desertion^  and  by 


The  Two 
Sjmu. 


9th.  That  said  J.  H.  at  all  times,  during  his  continuance  on 
board  in  the  service  of  the  said  brig,  well  and  truly  performed 
his  duty  as  second  mate,  &c.,  &c, 

10th.  The  usual  concluding  article. 

This  summary  petition  was  admitted  without  opposition,  and 
on  the  21st  of  February,  Clarkson  brought  in  an  allegation, 
which  was  admitted,  on  behalf  of  the  owners. 

This  aUegation  pleaded  : — 

Ist.  In  contradiction  of  the  drd  article — That  it  was  untruly 
pleaded  in  the  drd  article  of  the  summary  petition,  that  the  ship 
was  safely  moored  alongside  the  quay  of  Swansea  Town,  in  the 
afternoon  of  the  29th  of  November.  On  the  contrary,  that  the 
pier  or  quay,  off  which  the  said  vessel  was  moored,  and  where 
she  continued  till  the  2nd  of  December  following,  before  which 
time  she  could  not  be  taken  in  safety  up  the  harbour,  owing  to 
the  neap  tides,  was  in  the  then  state  of  the  weather  a  place  of 
considerable  danger  from  the  heavy  sea  rolling  into  that  part  of 
the  harbour,  &c. 

2nd.  In  contradiction  of  the  4th  article — That  J.  D.,  the 
master,  went  on  shore  on  the  29th  of  December,  to  arrange  for 
getting  the  vessel  on  the  slip  for  the  purpose  of  her  repairs ; 
that  prior  to  his  going  on  shore,  he  gave  strict  injunctions  that 
none  of  the  crew,  on  any  account  whatever,  should  go  on  shore 
during  his  absence,  owing  to  the  dangerous  position  of  the 
vessel ;  that  notwithstanding  the  premises,  at  about  half-past 
twelve,  P.M.,  J.  T.,  the  steward,  and  at  four  o'clock  the  said 
J.  H.,  the  second  mate,  and  T.  G.,  the  seaman,  and  at  half-past 
seven,  H.  B.,  the  chief  mate,  respectively  went  on  shore,  leaving 
the  vessel  in  a  situation  of  great  peril,  as  she  was  found  to  be 
by  the  said  master,  on  his  going  on  board  in  the  evening  to  see 
that  all  was  right,  &c. 

3rd.  That  on  the  following  day,  1st  of  December,  J.  G. 
came  on  board  and  demanded  his  wages  and  discharge,  which 
said  master  refused  to  give  him,  and  ordered  him  to  resume 
his  duty,  to  which  the  said  J.  G.  replied,  '<  he  would  be  d^-d 
if  he  would,"  or  to  that  effect,  and  took  himself  on  shore  again; 
but  that  neither  T.  H.  nor  J.  T.  ever  came  or  attempted  to 
come  on  board  the  said  vessel,  &c.,  &c. 

4th.  That  early  in  the  morning  of  the  2nd  of  December, 
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the  terms  of  the  4th  article  of  the  owner^s  plea,  the        i84& 
defence  was  further  confined  to  desertion  under  the  — ^^^^^'^ 

Thi  Two 
T.  D.,  the  owner  of  the  said  vessel,  arrived  by  the  mail  at  SiarBaa. 
Swansea,  at  which  place  it  was  blowing  a  strong  gale  of  wind> 
and  the  sea  was  rolling  in  so  heavily,  that  the  moorings  of  the 
said  vessel  suddenly  giving  way«  she  was  placed  in  great  peril ; 
that  the  master,  however,  and  such  of  the  crew  as  were  still 
on  board,  fortunately  succeeded  in  getting  her  removed,  though 
not  until  the  said  vessel  had  received  very  considerable  damage 
by  having  her  timber  heads,  covering  boards,  and  paint  streak 
torn  away ;  that  on  the  evening  of  the  said  day,  the  vessel  was 
taken  up  the  harbour,  and  for  the  first  time  placed  in  safety ; 
that  the  said  J.  H.  and  his  shipmate  continuing  absent  from  the 
said  vessel  during  that  day  also,  (although  both  on  that  day 
and  the  day  previous  provisions  had  been  cooked  for  them,)  they 
were  treated  as  deserters  by  the  said  master,  and  the  circum- 
stances attending  their  desertion  were  duly  entered  in  the  log, 
pursuant  to  the  statute  5  &  6  W.  IV.  c.  19.  s.  9.,  &c.,  &c. 

5th.  That  the  said  J.  H.  and  J.  T.  for  the  first  time  returned 
to  the  said  ship  about  six  days  after,  and  whilst  she  was  on  the 
slip  undergoing  her  repairs,  but  that  the  said  T.  D.,  the  owner, 
then  on  board,  and  in  charge  of  the  ship,  refused  to  receive 
them,  expressly  telling  them  that  they  were  deserters,  and  that 
both  their  wages  and  clothes  and  other  effects  on  board  were 
forfeited;  that  the  said  J.  H.  and  some  of  the  others  got  on  board 
the  said  vessel  early  on  the  evening  of  the  12th  of  December, 
and,  unknown  either  to  the  master  or  the  owner,  secretly  took 
away  some  of  their  clothes,  &c.,  &c. 

6th.  In  contradiction  of  the  8th  article,  pleads  the  taking 
out  a  warrant  from  the  Thames  Police  Office,  against  the  owner, 
by  J.  H.,  upon  the  ship's  arrival  in  London,  but  that  the  ma- 
gistrate refused  to  make  any  order  for  the  payment  of  the  wages 
schedulate ;  and  that  the  said  owner,  thereby  considering  the 
said  claim  for  wages  at  an  end,  voluntarily  and  purely  out  of 
charity  gave  up  to  the  said  J.  H.  the  residue  of  his  clothes. 

7tb.  In  contradiction  of  the  9th  article,  denies  that  the  said 
J.  H.  conducted  himself  with  propriety^  and  discharged  his  duty 
faithfully  whilst  on  board  the  brig,  for  that  on  two  occasions 
he  absented  himself  from  the  said  vessel,  viz.,  once  for  two  days, 
whilst  the  ship  was  at  Belize,  and  a  second  time,  for  four  days, 
whilst  she  was  at  Cork,  &c.,  &c, 

8th.  Concluding  article. 
VOL.  II.  K 
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184S.        statute.     The  question,  therefore,  was  narrowed  to 

^^'  -  the  issue  whether  the  owners  had  brought  their 

Sotem!^  defence  within  the  provisions  of  the  Act  of  Parlia- 
ment That  looking  to  the  decision  in  the  Court  of 
Exchequer,  in  the  case  of  McDonald  v.  Joplin,  it 
might  be  questioned  whether  the  statute  5  &  6  W. 
IV.  applied  at  all  to  a  case  of  the  present  descrip- 
tion. Assuming  that  it  did  apply,  it  was  clear  that 
the  facts  set  up  by  the  owner  in  his  allegation  did 
not  bring  the  defence  within  the  provisions  of  the  9th 
section  of  the  Act  which  had  been  relied  on.  That 
the  9th  section  expressly  defined  a  desertion  imder 
the  statute  to  be  an  absence  from  the  ship  not  only 
without  leave,  but  under  circumstances  plainly  de- 
noting an  intention  not  to  return;  and  the  defi- 
nition could  not  in  fairness  be  applied  to  the  cir- 
cumstances  of  the  case,  inasmuch  as  it  was  clear 
that  the  mariner  returned  on  board  on  the  follow- 
ing morning,  and  would  have  continued  his  ser- 
vices, but  was  told  by  the  master  that  he  knew 
nothing  about  him,  and  that  he  had  taken  his  dis- 
charge on  the  previous  evening. 

That  as  regarded  the  evidence  in  the  cause, 
which  was  more  than  usually  conflicting,  the  ba- 
lance of  credibility  was  decidedly  in  favour  of  the 
plaintifi;  The  principal  testimony  for  the  defence 
consisting  of  three  boys  of  nineteen,  and  of  the 
owner  of  the  vessel  himself,  who  might  have  been 
objected  to  in  limine  upon  the  groimd  of  interest, 
had  it  been  deemed  of  sufficient  importance  to  do 
so.  On  the  other  hand,  the  evidence  in  support 
of  the  mariner's  claim  was  confirmed  by  the 
testimony  of  an  adverse  witness,  Packhorwood, 
and  also  still  more  strongly  by  the  probabilities 
of  the  case  itself,  inasmuch  as  it  was  not  likely 
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the    mariner  would  wilfully  incur   the  forfeiture        isis. 

of  his  wages  at  the  very  last  moment,  by  desert-  ^^^^ 

ing  the  ship,  when  almost  within  the  port  of  her       smn^ 
discharge. 

Lastly,  that  even  if  the  mariner  had  wilfully 
abandoned  the  ship  sine  animo  revertendi,  in  the 
present  instance,  the  charge,  being  laid  under  the 
statute,  was  not  brought  home  in  such  a  shape  as 
would  entail  the  forfeiture  of  the  entire  wages. 
That,  in  order  to  work  such  an  effect,  the  statute 
requires  that  the  circumstances  attending  the  de- 
sertion should  be  noticed  in  the  log-book  at  the 
time,  and  certified  by  the  signature  of  the  master 
and  the  mate,  or  some  other  credible  witness ;  and 
this  form  had  not  been  complied  with. 

Upon  the  ground,  therefore,  of  a  deficiency  of 
legal  proofs  the  defence  of  the  owners  could  not 
be  sustained,  and  the  mariner,  in  failure  of  such 
proof,  was  entitled  to  his  wages. 

Addamsj  contra. — 

That  the  evidence  in  the  case  was  undoubtedly 
of  a  most  conflicting  character ;  at  the  same  time, 
he  denied  that  the  balance  of  credibility  prepon- 
derated in  favour  of  the  party  promoting  the  suit. 
That  two  of  the  witnesses  in  support  of  the  ma- 
riner's claim.  Grant  and  Thomas,  were  in  eodem 
delicto  with  the  plaintiff,  and  were  moreover  them- 
selves embarked  in  a  similar  suit,  the  result  of 
which  was  dependent  upon  the  issue  of  the  present 
action.  With  respect  to  the  third  witness,  Kift, 
the  publican,  he  had  admitted,  in  his  answers  to  the 
interrogatories,  that  Hulton,  Grant,  and  Thomas, 
were  in  his  debt,  and  that  he  did  not  believe  that 
they  have  any  means  of  paying  him  save  out  of  the 
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1848.        wages  which  they  have  earned,  or  may  hereafter 

^— —  earn.     That  the  whole  of  the  plaintiff's  witnesses, 

Sisnair  therefore,  had  a  kind  of  contingent  interest  in  the 
result  of  the  suit,  which  rendered  their  testimony 
open  to  very  considerable  exception.  That  on  the 
part  of  the  owners,  independent  of  the  evidence  of 
the  three  seamen  of  the  Two  Sisters,  there  was  the 
testimony  of  the  custom-house  officer,  a  witness 
wholly  disinterested,  and  without  impeachment, 
and  his  evidence  established,  beyond  dispute,  that 
Hulton  was  absent  from  the  vessel  for  two  con- 
secutive nights,  without  leave ;  and  this  fact,  cou- 
pled with  the  res  gestce  of  the  case,  was  sufficient 
to  bring  the  defence  within  the  words  of  the  sta- 
tute :  "  for  any  period,  however  short,  under  cir- 
cumstances  denoting  an  intention  not  to  return/' 
That  even  if  the  Court  should  be  disposed  to  adopt 
the  objection  which  had  been  raised,  that  the 
offence  was  not  made  out  under  the  9th  section  of 
the  Act  5  &  6  W.  IV.,  the  owners  were  still  en- 
titled to  the  forfeiture  of  the  mariner's  wages, 
under  the  general  maritime  law,  which  had  not 
been  abrogated  by  the  statute.  This  point  had 
been  distinctly  laid  down  by  the  Court,  in  the  case 
of  the  Westmoreland  (a).  That  the  alleged  de- 
sertion  was  not  confined  to  a  charge  of  desertion 
under  the  statute,  as  had  been  suggested.  The 
offence  was  charged  in  sufficiently  comprehensive 
terms,  in  the  owner's  plea,  to  include  it  under  the 
general  law,  and,  by  that  law,  an  abandonment  of 
a  vessel,  even  in  the  port  of  discharge,  without 
leave,  was  a  desertion  entailing  the  forfeiture  of 
wages.     That  this  penalty  would  still  more  justly 

(a)  1  A.  R.  Robinson,  Jun«,  221. 
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attach,  in  the  present  case,  because  the  yessel  was        i84s. 


not  only  in  itinere  at  the  time,  but,  from  the 
damage  she  had  sustained,  was,  moreover,  in  espe- 
cial need  of  the  assistance  and  services  of  the  crew. 


Robinson^  in  reply — 

That  the  case  of  the  Westmoreland  was  distin- 
guishable from  this  case  in  this  respect,  that  no 
attempt  was  made  in  the  pleadings,  in  that  case,  to 
charge  the  oflFence  under  the  statute  5  &  6  W.  IV. 
The  statute,  in  the  case  of  the  Westmoreland,  was 
merely  pleaded,  to  the  effect  that  the  ship's  articles 
had  been  signed,  in  compliance  with  the  statute  in 
question.  That,  as  regarded  the  present  case,  it 
was  immaterial  whether  the  seaman's  claim  was  to 
be  decided  by  the  statute,  or  by  the  general  law ; 
because  it  was  equally  clear,  in  either  case,  that 
the  defence  of  the  owner  was  altogether  deficient  in 
legal  proof  that  there  had  been  any  abandonment 
of  the  ship  sine  aninw  revertendi.  That,  both 
under  the  general  and  the  statute  law,  such  an 
abandonment  ought  to  be  proved,  in  order  to  con- 
stitute a  desertion  entailing  a  forfeiture  of  the 
wages.  That  the  utmost  offence  which  the  facts  of 
the  case  established  against  the  seaman,  was  an 
absence  without  leave;  and  this  offence  was  not 
brought  home  in  such  a  shape  as  the  7th  section  of 
the  Act  required,  in  order  to  secure  the  penalties 
awarded  by  that  section.  That  if  it  was  intended 
to  deal  with  the  case  under  the  general  law,  the 
total  desertion  not  being  established,  the  mariner 
was  entitled  to  the  whole  of  his  wages,  under  the 
authority  of  the  decision  iu  the  case  of  the  Blake. 

Judgment — Dr.  lAishington. 
This  suit  is  brought  by  John  Hulton,  who  served 


dikJune. 


134  CASES  DETERMINED  IN 

1848.        as  second  mate  on  board  this  vessel,  the  Two  Si»- 
^     "^      ters,  on  a  voyage  from  Glasgow  to  Jamaica  and 


StsnuT  other  places,  and  back  to  this  comitry.  The 
vessel  arrived  at  Cork,  on  her  homeward  voyage, 
where  the  master  received  directions  from  the 
owner  to  proceed  to  London.  Upon  the  22nd  of 
November  last,  she  sailed  from  Cork  for  London, 
but,  in  the  course  of  her  voyage,  being  much  da- 
maged by  stress  of  weather,  she  was  compelled  to 
put  into  Swansea.  Up  to  this  period,  John  Hulton 
continued  to  serve  on  board,  and  having  performed 
his  duties,  which  is  not  denied  to  this  extent, 
prima  Jacie^  he  is  entitled  to  his  wages.  The  pay- 
ment of  these  wages  is  resisted  by  the  owner,  upon 
the  ground  of  desertion,  and  the  ant^  probandi 
lies  upon  the  owner.  The  issue,  therefore,  which 
I  have  to  determine  is,  whether  a  desertion,  in  the 
legal  acceptance  of  the  word,  and  carrying  with  it 
a  forfeiture  of  his  wages,  has  been  proved  against 
the  mariner  in  this  cause. 

I  will  now  consider,  in  the  first  place,  the  facts 
which  are  alleged  on  the  part  of  the  owner,  and 
the  evidence  which  he  has  produced  in  support  of 
them.  And  I  may  here  observe  generally,  with 
respect  to  the  evidence  before  the  Court,  that  it  is 
extremely  deficient  in  precision,  especially  in  re- 
gard to  dates,  and  upon  this  account  is  most  un- 
satisfactory. (The  learned  judge  here  recapitulated 
the  contents  of  the  several  articles  of  the  responsive 
allegation,  and  proceeded  to  observe)— The  aver- 
ments in  this  allegation,  though  extended  in  va- 
rious articles,  in  substance  amount  to  this:  that 
John  Hulton  quitted  the  vessel  on  the  29th  of 
November,  and  did  not  return  at  all  for  nine  or  ten 
consecutive  days.     The  first  question,  therefore,  is, 
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assuming  the  fact  as  pleaded  to  be  true,  does  this      ^  i®*'- 
tact  constitute  desertion  in  the  legal  acceptation  of  "",p~j~ — 
the  word  ?     In  considering  this  point,  I  must  con-       simM. 
sider  it,  in  the  first  instance,  with  reference  to  the 
recent  Act  of  Parliament,  5  &  6  W.  IV.,  because, 
as  has  been  observed  in  the  argument,  the  statute 
has  been  specifically  pleaded  in  the  fourth  article  of 
the  allegation,  and  the  entry  in  the  log  purports  to 
have  been  made  in  pursuance  of  the  provision  con- 
tained in  the  ninth  section  of  the  statute. 

Since  the  case  was  argued,  I  have  referred  to 
the  case  of  McDonald  v.  Joplin,  and  the  decision 
in  that  case,  it  appears  to  me,  is  at  once  decisive 
upon  the  point  in  question,  and  for  this  reason, 
viz.,  that  the  Court  of  Exchequer  was  of  opinion,  in 
that  case,  that  the  ninth  section  of  the  Act  solely 
applied  to  cases  of  desertion  when  the  ship  was  in 
foreign  ports,  and  before  her  arrival  at  the  port  of 
discharge.  Baron  Parke,  in  putting  a  question  to 
counsel,  speaks  of  ** parts  beyond  seas;''  and  the 
vessel  in  this  case,  it  is  manifest,  was  not  in  parts 
beyond  seas,  neither  was  she  in  the  port  of  delivery. 
In  a  judgment  deemed  of  so  much  importance,  the 
question  must  have  been  carefully  considered,  and 
the  judgment  of  the  Court  of  Exchequer,  being  a 
decision  upon  the  construction  of  an  Act  of  Par- 
liament, would  be  binding  upon  this  Court,  even  if 
I  had  been  disposed  to  take  a  different  view  of  the 
statute ;  but  my  opinion  coincides  with  that  of  the 
Court  of  Exchequer.  The  words  of  Lord  Abinger, 
in  delivering  the  opinion  of  the  Court  of  Ex- 
chequer, were  these :  "  The  9th  section  may  be 
considered  as  applying  to  the  case  of  the  desertion 
of  a  ship  whilst  in  foreign  parts,  and  before  her 
arrival  at  her  port  of  delivery."    In  effect,  there- 
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18*3.        fore,  the  Court  virtually  decided  that  it  does  not 
"****      a.pply  to  any  act  of  desertion  in  a  British  port,  and 


SotirsT     where  the  vessel  is  not  in  parts  beyond  seas  at  the 
time.     As  it  is  desirable  that  this  section  of  the 
Act,  and  the  construction  which  it  has  received  in 
the  Court  of  Exchequer,  should  be  well  understood, 
I  will  read  the  words  of  the  section  in  question. 
The  words  of    the  ninth  section   are  as   follow: 
*^  That  an  absence  of  a  seaman  from  the  ship,  for 
any  time  within  the  space  of  twenty-four  hours  im- 
mediately preceding  the  sailing  of  the  ship,  with- 
out permission,  or  for  any  period,  however  short, 
imder  circumstances  plainly  denoting  that  it  was 
his  intention  not  to  return  thereto,  shall  be  deemed 
an  absolute  desertion.'*     What  is  the  construction 
which  the  Court  of  Exchequer  has  put  upon  these 
words  ?     It  has  held,  that  the  earlier  words  were 
strictly  confined  to  the  conduct  of  a  sailor  prior  to 
the  sailing  of  a  ship  from  her  port  of  clearance, 
and  that  the  latter  part  of  the  section  exclusively 
referred  to  what  was  done  in  parts  beyond  seas.    It 
has  also  further  held,  that  the  7th  section  of  the 
Act  especially  provides  for  cases  of  temporary  de- 
sertion, under  other  circumstances  than  those  al- 
ready adverted  to.     The  necessary  consequence  of 
this  decision  is,  that  it  is  impossible  for  the  Court 
to  pronounce  that  the  present  case  is  a  case  of  de- 
sertion under  the  9th  section  of  the  statute.    Hav- 
ing arrived  at  this  conclusion,  I  will  next  consider 
whether  any  other  part  of  the  statute  applies  to  the 
present  case.     Now  the  only  other  section  which 
could  have  any  application  to  the  circumstances  of 
the  present  case,  is  the  7th  section,  which  provides 
in  the  following  terms.     (Court  read  the  7th  sec- 
tion.)    Does  then  the  alleged  desertion  of  this 


ThkTwo 
Suzims. 


THE  HIGH  COURT  OF  ADMIRALTY.  I37 

mariner  come  within  the  provision  of  this  section  ?  i84& 
I  am  clearly  of  opinion  that  it  does  not ;  and  for 
this  reason,  that  the  7th  section  expressly  purports 
to  provide  a  penalty  for  temporary  absence  from 
the  vessel  in  cases  not  of  absolute  desertion,  or  not 
treated  as  such  by  the  master ;  and  in  the  present 
case,  the  averment  of  the  owner  is  an  absolute 
desertion  on  the  part  of  the  mariner,  and  that  it 
was  treated  as  such,  and  the  entry  in  the  log  was 
made  pursuant  to  the  statute.  For  this  reason, 
therefore,  I  must  dismiss  the  7th  section  also  from 
my  consideration  in  deciding  this  case,  because  it 
applies  to  temporary,  and  not  to  absolute  deser- 
tion. There  is,  I  regret  to  observe,  considerable 
ambiguity  in  this  statute,  and  the  7th  section,  in 
my  opinion,  refers  to  a  desertion  intended  to  be, 
but  not  in  fact  included  in  the  9th  section,  viz.,  a 
desertion  in  a  British  port,  which  is  neither  the 
port  of  clearance,  nor  the  port  of  delivery,  nor  in 
parts  beyond  seas.  Upon  the  whole  of  this  part  of  the 
case,  then,  I  am  of  opinion  that  the  defence  set  up 
by  the  owner  is  not  borne  out  by  the  statute  which 
has  been  pleaded.  At  the  same  time,  I  think  that 
if  the  acts  done  constitute  a  desertion,  under  the 
ancient  maritime  law,  I  must  pronounce  for  the 
forfeiture  of  the  wages.  The  ancient  law,  I  con- 
ceive, has  not  been  abrogated  by  the  statute,  except 
in  the  cases  to  which  the  statute  exclusively  applies. 
The  Court,  therefore,  is  not  prohibited  by  the  sta- 
tute from  resorting  to  the  ancient  law  in  a  case  of 
this  description ;  if  it  were  so  prohibited,  the  con- 
sequence would  be  that  there  could  be  no  desertion 
in  a  British  port,  not  being  the  port  of  clearance ;  a 
consequence  so  productive  of  mischief  in  its  effects, 
that  no  Court  would  adopt  such  a  conclusion,  un- 
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184S.        less  it  were  absolutely  compelled  to  do  so  by  the  im- 
9ih  June,     perative  terms  of  the  statute  itself. 


^utemT  I  ^^11  ^^w  again  refer  to  the  circumstances  of  the 

case.  The  facts  pleaded  are,  that  the  mariner  quit- 
ted the  ship,  and  remained  absent  for  nine  or  ten 
consecutive  days.  These  facts,  if  established,  might, 
I  think,  constitute  a  legal  desertion,  provided  an  in- 
tention absolutely  to  quit  can  be  inferred  from  the 
res  gestcB  of  the  case.  Without  such  an  intention 
on  the  part  of  the  mariner,  there  can  be  no  absolute 
desertion.  If  there  be  an  absence  from  the  vessel, 
animo  revertendi^  whatever  be  its  duration,  it  would 
not  be  a  desertion  forfeiting  the  whole  of  the  wages. 
The  offence  would  fall  within  the  provisions  of  the 
7th  section  of  the  statute,  which  provides  special 
penalties  for  absence  short  of  actual  desertion.  I 
hope  that  I  have  made  myself  clearly  intelligible 
upon  this  point ;  that  in  order  to  establish  a  total 
desertion,  there  must  be  proved  an  intention  abso- 
lutely to  quit  the  ship ;  and  this  intention  is  to  be 
inferred  jfrom  the  circumstances  of  the  case.  The 
onus  of  proving  these  facts  lies  upon  the  owner, 
in  the  present  instance,  and  the  task  is  rendered 
somewhat  more  than  ordinarily  difficult  by  the  con- 
sideration that  the  probabilities  of  the  case  are 
decidedly  against  him ;  for  it  is  not  likely,  as  has 
been  observed  in  the  argument,  that  the  mariner, 
having  nearly  completed  a  long  foreign  voyage, 
would  unnecessarily  incur  the  forfeiture  of  his  hard- 
earned  wages,  by  a  wilful  desertion  at  the  last 
moment,  when  approaching  the  final  termination  of 
his  contract  What,  then,  is  the  evidence  in  sup- 
port of  the  charge  alleged  ?  And  here,  in  order 
to  do  perfect  justice  to  the  owner,  I  will  refer,  in 
the  first  place,  to  his  own  evidence  in  the  cause, 
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and  will  judge  him  by  his  own   testimony.     The        1848. 

owner^s  evidence  consists  principally  in  the  deposi-  wu^ 

tions  of  three  persons,  of  the  age  of  nineteen.  I  sictbeT 
will  now  state  the  evidence  of  the  first  witness, 
M'Cutchin,  and  then  see  how  far  it  is  at  variance 
with  the  other  witnesses.  In  his  deposition  in  chief 
on  the  2nd  article,  he  states  that  Hulton  did  go 
on  shore  on  the  afternoon  of  the  SOth  of  November ; 
that  the  brig  was  in  a  dangerous  position  when  the 
seaman  left  her.  And,  upon  the  3rd  article,  he 
says  that  neither  J.  Hulton,  James  Black,  nor 
T.  Thomas,  came  on  board  during  the  1st  of  De- 
cember. In  his  deposition  upon  the  4th  article, 
he  also  swears  that  Hulton  was  not  on  board  at  all 
during  the  2nd  of  December.  Now,  in  his  answer 
to  the  6th  interrogatory,  he  states  that  on  the 
evening  of  the  brig  getting  alongside  the  slip,  the 
master  met  with  an  accident,  and  did  not  rejoin 
the  brig ;  and,  on  the  day  after,  viz.,  the  2nd  of 
December,  Hulton  came  on  board,  and  spoke  with 
the  owner.  The  evidence  of  this  witness,  there- 
fore, it  is  to  be  observed,  is  not  altogether  con- 
sistent. The  next  witness,  Mullican,  deposes 
nearly  to  the  same  effect,  but  not  quite  so ;  it  is 
rather  more  in  the  direct  terms  of  the  allegation. 
In  his  answer  to  the  6th  interrogatory,  he  states 
that  Hulton  came  on  board  twice ;  once,  several 
days  after  the  ship  had  been  alongside  the  slip, 
and  the  other  time,  he  believes,  on  a  previous  day, 
but  whilst  the  brig  was  at  the  slip.  The  third  wit- 
ness, M^Kenzie,  deposes  exactly  to  the  same  effect ; 
and  the  tenor  of  his  evidence,  as  well  as  that  of  the 
preceding  witness,  is  in  support  of  the  allegation. 
If  the  case  stopped  here,  I  should  be  inclined  to 
hold  that  the  evidence  of  these  witnesses,  although 


140  CASES  DETERMINED  IN 

leis.        it  proved  nothing  as  to  whether  the  mariner  went 
"*'      on  shore  with  permission  or  not,  most  clearly  esta^ 


SisTEu!'  hlished  that  he  was  ahsent  from  the  vessel  for 
several  consecutive  days,  and  that,  under  the  cir- 
cumstances, the  onus  probandi  was  changed,  and 
that  the  mariner  was  hound  to  show  that  he  had 
gone  ashore  and  remained  ahsent  with  permission. 
But  there  is  other  evidence  which  I  must  now  ad- 
vert to.  Mr.  Davidson,  the  sole  owner,  has  been 
examined,  and  I  very  much  doubt  whether  his  evi- 
dence ought  to  be  received  at  all.  He  is  clearly 
an  interested  witness,  and  I  cannot  see  that  he  can 
fall  under  the  denomination  of  a  necessary  witness, 
not  having  been  on  board  the  vessel  during  the 
voyage.  It  is,  however,  unnecessary  for  me  to 
decide  that  question,  as  no  objection  has  been  urged 
against  his  competency ;  and,  for  the  sake  of  ex- 
amining the  whole  of  the  evidence,  I  will  now  refer 
to  his  testimony.  In  his  deposition  in  chief  upon 
the  4th  article,  he  says  that  he  came  on  board 
early  in  the  morning  of  the  2nd  of  December,  and 
^^  he  does  not  recollect*^  seeing  Hulton  on  board 
the  brig  "  at  any  time  during  the  said  Qnd  of  De- 
cemher.**  And  upon  the  5th  article,  he  states 
that  neither  Hulton  nor  the  other,  to  his  know- 
ledge, came  on  board  until  several  days  after  she 
had  been  lying  alongside  the  slip.  That  it  must 
have  been  on  the  7th  or  8th  of  December  that  he 
first  saw  J.  Hulton,  and  that  he  then  told  him  he 
had  deserted  the  slip.  In  his  answer  to  the  6tfa 
interrogatory,  he  further  states,  that  "  neither 
Hulton,  nor  the  others,  made  any  offer,  or  declared 
themselves  willing  to  return  to  on  duty  board  the 
brig,  and  had  either  of  them  made  such  an  offer, 
he  would  have  accepted  it.'*     Such  is  the  evidence 
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of  Mr.  Davidsoiiy  the  sole  owner  of  the  Two  Sis-        isia 

ters ;  and  it  is  important  evidence  in  this  respect,  '*"^ 

that  whilst  it  corroborates,  to  a  certain  extent,  the  ^silmju 
testimony  of  the  preceding  witnesses,  it  also  states 
that  he,  the  owner,  construed  the  absence  of  the 
mariner  to  be  a  total  desertion.  Perhaps  he  was 
mistaken  in  his  law,  and  acted  towards  the  seamen 
upon  that  supposition.  I  now  come  to  the  evidence 
of  the  last  witness  in  support  of  the  defence,  a  per- 
son of  the  name  of  Packhorwood,  a  custom-house 
officer ;  and  the  evidence  of  this  witness  differs  ma- 
terially from  that  of  the  other  witnesses,  inasmuch 
as  he  represents  the  mariner  to  quit  the  vessel  upon 
the  29th  of  November,  and  to  return  upon  the  fol- 
lowing day,  the  30th,  and  so  throughout  the  whole 
transaction.  I  will  advert  to  his  deposition  upon 
the  2nd  article.  He  says :  *^  I  was  present  in  the 
cabin,  when,  in  the  evening  of  the  29th  of  No- 
vember aforesaid,  6.  D.,  the  master,  told  Black, 
the  chief  mate,  that  none  of  the  crew  were  to  leave 
the  ship.  On  the  same  evening,  all  the  crew,  ex- 
cept the  boys,  went  on  shore ;  the  second  mate  was 
amongst  them.  They  all  came  on  board  the  fol- 
lowing morning,  in  time  for  their  respective  duties. 
On  the  said  morning,  (that  is  the  30th  of  No- 
vember,) I  recollect  that  the  master,  immediately 
after  breakfast,  went  ashore.  I  cannot  charge  my 
memory  that  any  of  the  crew  left  the  brig  on  that 
day  until  about  five  o'clock  in  the  afternoon,  when 
they  all  went  on  shore  again."  So  that,  according 
to  this  witoess,  during  almost  the  whole  of  the  30th 
of  November,  these  persons  were  on  board.  He 
then  further  says :  **  Soon  after  they  had  gone,  Mr. 
Davidson,  the  master,  returned  on  board ;  he  had 
his  tea,  and  went  ashore  again.     The  chief  mate 
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184a.        had  tea  with  him  and  me.     After  the  master  had 

— —  gone  ashore,  and  about  seven  o'clock  of  the  same 

Sutn^  evening,  J.  Black,  the  chief  mate,  went  ashore: 
only  I  and  the  three  boys  then  remained  on  board 
the  brig.  The  brig  was  then  high  and  dry  on  the 
ground,  and  in  no  danger  at  the  time.''  Upon  the 
following  article  of  the  plea,  he  further  deposes : 
"  that  at  about  eleven  o'clock  of  the  morning  of 
Thursday,  the  1st  of  December,  the  second  mate 
came  up  to  the  master,  who  was  walking  the  deck, 
and  asked  him  for  his  the  mate's  discharge ;  but 
the  master  replied  that  he  would  not  give  him  a 
discharge,  because  he  had  himself  taken  it,"  or,  in 
other  words,  the  master  told  him  that  he  considered 
his  being  absent  during  the  night, — ^twenty-four 
hours  it  had  not  been, — was  a  total  forfeiture  of  his 
wages.  He  then  says,  **  another  man,  one  of  the 
crew,  who  had  on  the  same  morning  returned  on 
board,  came  up  to  the  master,  and  asked  him  to 
settle  with  him,  upon  which  the  master  ordered 
him  to  his  duty.  He  ordered  him  to  clean  the 
outside  of  the  ship :  the  man  replied,  *  he  would 

be if  he  would ;'  after  which   the  said  man 

went  on  shore,  as  did  also  the  second  mate.  The 
steward  also  came  on  board  on  the  same  morning, 
but,  as  the  others  had  done,  afterwards  left  the 
brig.  *  I  believe  that  the  master  refused  to  re- 
ceive them  on  board.' "  Although  the  belief  of  this 
witness  would  not  be  direct  evidence,  the  fact  stated 
by  him  affords  a  sufficient  justification  for  such 
belief,  viz.,  that  the  master  had  already  told  the 
mate  that  he  had  taken  his  own  discharge. 

In  his  deposition  in  chief  upon  the  5th  article, 
this  witness  speaks  nearly  to  the  same  effect  with 
regard  to   the  reception  which   the  seamen   met 
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with  from  Davidson,  the  owner,  who  was  in  charge        i848. 

of  the  vessel  after  the  accident  had  befallen  the  

master.  He  says,  ^^  I  cannot  be  certain  as  to  the  smiu. 
exact  day,  but  on  one  day,  and,  I  believe,  the  next 
day  after  the  brig  had  got  alongside  the  slip,  the 
second  mate  and  another  of  the  crew,  who  had 
left  the  brig,  as  aforesaid,  came  on  board,  and 
asked  Mr.  Davidson,  the  owner,  who  was  there,  to 
settle  with  them.  He,  in  reply,  said  that  he  had 
nothing  to  do  with  them :  he  said  that  they  were 
deserters — ^he  said  they  had  forfeited  their  wages 
and  clothes/'  Upon  the  sixth  interrogatory  he 
swears  to  his  belief,  that  during  the  six  next  days 
following  the  1st  of  December,  the  mariners  came 
frequently  alongside,  and  sometimes  on  board  the 
brig,  but  not  that  they  saw  the  owner ;  during  all 
of  which  time,  it  is  to  be  remembered,  the  vessel 
was  in  dock,  the  master  disabled,  and  there  is  no 
evidence  whatever  to  show  whether  the  owner,  who 
had  come  down  to  Swansea,  was  permanently  on 
board  to  attend  to  any  application  made  by  these 
seamen,  or  to  discharge  the  duties  of  master.  A 
second  master,  it  appears,  was  appointed,  but  when 
he  took  possession  is  not  stated  in  any  part  of  the 
case.  In  addition  to  the  testimony  to  which  I  have 
thus  far  adverted  in  support  of  the  defence,  there  is 
also  the  evidence  of  the  log-book,  which  has  been 
brought  in.  And  supposing  I  were  to  consider  its 
contents  as  admissible  evidence  in  the  cause,  and  en- 
tirely to  be  believed,  what  would  be  the  effect  of  it? 
It  would  prove  this,  and  nothing  more,  viz.,  that 
Hulton  quitted  the  ship  on  the  30th  of  November, 
and  remained  absent  upon  the  1st  and  2nd  of  De- 
cember. As  far,  therefore,  as  the  evidence  of  the 
log-book  extends,  it  would,  even  if  admitted,  not 
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IS48.        prove  in  the  slightest  degree  an  abandonment  of 
"***      the  ship,  clearly  showing  an  intention  not  to  re- 


^^  turn ;  on  the  contrary,  it  would  clearly  bring  the 
case  within  the  7th  section  of  the  statute,  which 
imposes  a  specific  penalty  for  temporary  absence. 
But  the  entries  which  have  been  pleaded  to  have 
been  extracted  from  the  log-book,  do  not,  I  think, 
furnish  such  evidence  as  could  influence  the  deci- 
sion of  the  Comrt  in  determining  the  present  ques- 
tion, and  for  the  following  reasons.  In  the  first 
place,  it  is  utterly  impossible  to  reconcile  the  ex- 
tracts themselves  with  the  evidence  of  Packhorwood, 
the  custom-house  officer,  who  expressly  and  dis- 
tinctly swears  that  the  mariner  did  return,  and  was 
on  board  the  vessel  during  the  morning  of  the  1st 
of  December.  There  is  also  a  second  objection 
against  their  being  received  as  evidence,  in  the  fact 
that  the  entries  are  not  made  in  conformity  with 
the  regulations  prescribed  by  the  9th  section  of  the 
Act,  which  is  the  only  section  that  applies  to  a  case 
of  total  desertion.  The  provisions  of  the  9th  sec- 
tion require  that  the  circumstances  attending  the 
desertion  should  be  entered  at  the  time,  and  certi- 
fied by  the  signature  of  the  master  and  mate,  or 
other  credible  witness. 

Now  there  is  no  signature  of  the  master,  and 
consequently  the  proof  of  the  alleged  desertion,  as 
far  as  regards  the  entry  in  the  log-book,  under 
the  9th  section  of  the  Act,  entirely  fails  in  that 
respect.  With  regard  to  the  7th  section  again,  it 
is  equally  difficult  to  hold  that  the  proof  is  con- 
formable with  the  form  and  regulations  prescribed 
by  the  statute. 

Looking,  therefore,  at  the  whole  of  this  evidence, 
it  only  proves  the  following  fact,  that  the  mariner 
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quitted   the  vessel   without   leave,   and    remained        i84s. 
absent  two  days.     This  would  not  be  an  absolute      ^^*  '^""^' 
desertion,  but  the  master  construed  it  to  be  so,  and      ^"stJrT* 
refused  to  receive  Hutton  back,  or  to  give  him  his 
discharge.     In  such  a  view  of  the  case,  and  upon 
such  evidence,  can  I  come  to  the  conclusion  that 
there  was  an  entire   desertion   sine  animo  rever- 
tendif     I  am  clearly  of  opinion   that  I  cannot; 
and  that  even  in  this  ex  parte  view  of  the  owner's 
case,   the  misconduct  of  the  mariner  would  fall 
under  the  ^\h  section  of  the  Act. 

I  will  now  proceed  to  examine  the  evidence 
which  has  been  produced  in  support  of  the  ma- 
riner's demand ;  and  in  so  doing,  I  must  observe, 
that  the  whole  of  the  direct  evidence  in  support  of 
the  summary  petition  is  undoubtedly  open  to  the 
imputation  that  it  is  given  under  very  considerable 
bias.  Two  of  the  witnesses,  it  has  been  observed, 
are  in  eodem  delicto  with  the  plaintiff  in  the  suit, 
and  the  third  witness  is  the  keeper  of  a  public- 
house,  who  looks  to  the  result  of  this  suit  for  the  * 
payment  of  debts  due  to  him  by  the  party  pro- 
ceeding in  the  cause.  Still,  however,  the  evidence 
of  these  witnesses  is  entirely  in  unison  with  the 
evidence  of  the  custom-house  officer,  upon  a  most 
important  and  essential  point,  viz.,  they  all  prove 
a  return  on  board  the  ship  upon  the  1st  of  De- 
cember ;  and  I  must  say  that,  in  my  judgment,  the 
evidence  of  these  witnesses,  supported  as  it  is  by 
that  of  the  owner's  witness,  Packhorwood,  greatly 
outweighs  the  evidence  of  the  three  boys,  who  only 
swear,  that  they  did  not  see  the  mariner  Hulton 
on  board,  not  that  he  was  not  on  board.  Their 
evidence  only  tends  to  prove  a  negative,  whilst  the 
testimony  of  the  plaintiff's  witnesses,  on  the  con- 

VOL.  II.  L 


146  CASES  DETERMINED  IN 

1843.  trary,  supported  by  the  testimony  of  the  custom- 
9«  ww^ —  jjQugg  officer,  directly  establishes  an  affirmative. 
SimZ^  I  am  of  opinion,  therefore,  that  tmder  the  circum- 
stances of  the  case,  I  cannot  pronounce  that  the 
mariner  has  incurred  a  total  forfeiture  of  his  wages 
by  an  absolute  desertion  in  the  present  instance. 
I  have  felt  considerable  hesitation  as  to  whether 
I  ought  not  to  have  mulcted  him  of  a  portion  of  his 
earnings,  under  the  7th  section  of  the  Act,  but  I  have 
found  a  difficulty  in  so  doing  upon  two  grounds, — 

1st,  That  no  reference  has  been  made  in  the 
pleadings  to  any  charge  of  temporary  desertion. 

2ndly.  No  such  charge  has  been  contended  for 
in  the  argument  at  the  bar. 

Under  these  circumstances,  therefore,  although 
I  think  that  in  pronouncing  for  a  temporary  deser- 
tion,  I  should  more  nearly  meet  the  truth  and 
justice  of  the  case,  I  must  dismiss  the  defence 
of  the  owner,  and  pronounce  in  favour  of  the 
claim  for  the  entire  wages,  and,  of  course,  with  the 
*  expenses. 


isthjune.  THE  HEBE.     Hampton. 


Objections  of  T^HIS  was  a  question  as  to  the  admissibility  of  a 

pleading  may  be  A..^                          rvxi.                     Ai. 

taken  to  any  one  rcjomder  lu  a  causc  of  bottoHiry.     An  acton 

^nent^^^ts  of  Petition,  an  answer,  and  a  reply  had  been  given  in 

tiUonVut^  and  admitted  in  the  cause.     The  rejoinder  to  the 

jections  of  this  rcplv  was  uow  opposcd  by 

nature  should  *  "^                            ^'^                "^ 

wuhout'^bl!  Haggard  and  Harding^  for  the  bondholder. 

stantial  reasons 

to  support  them.  Addmos  aud  Robinson,  contra. 

A  rejoinder  in 

"tion  mu.ttot  The  substance  of  the  various  pleas,  and  of  the 
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objections  in  the  judgment,  are  fully  noticed  by  the        isis. 
Court  ''"'' 


Thx  Hcfit. 


state  new  matter 
Per   Curiam.  of  defence,  un- 

T  J.  ^  •  1         ^1  -!•      .•  1  •    1     less  such  matter 

In  proceeding  to  consider  the  objections  which  has  come  to  the 
have  been  taken  to  the  admission  of  this  plea,  I  l'h°e°]^rtr»ince 
would,  in  the  first  instance,  observe  that,  although  **'■' ""'J[®'  g" 
under  the  authority  of  the  decision  of  Lord  Stow-  matter  sub. 
ell  (a),  in  the  case  of  the  Ville  de  Varsovie,  it  is  dcfoJ^e''con-* 
clearly  competent  to  the  parties  in  a  suit  to  take  |J^"^r*mly*^be 
obiections  of  this  kind,  yet  these  objections  should  f^'«f* ^" \^^ 

,  .-,-  •'  -•'-  ,,  joinder,  when 

not  be  raised  without  grave  and  substantial  rea-  the  reply  to  the 

./».<!_  g^  answer  takes 

sons   m  suppcNrt  of    them.      Cases    may  unques-  issue  upon  the 
tionably  occur,    like   the    case    decided   by  Lord  feJ'^^Herl^ 
StoweU,  in  which  it  may  be  riffht  and  proper  to  »**\e^- 

I*  1  ii*  1/^  •11  11  -^  party  can- 

bnng  them  before  the  Court,  especially  where  the  not  lend  money 
preliminary  discussion  might   prevent    the   intro-  oH^v^nn^tt 
duction  of  much  irrelevant  matter,  which,  if  ad-  Indebted' to^be 
mitted,  would  lead  to  the   accumulation  of  unne-  owners,  in  re- 
cessary  evidence.    Where,  however,  no  such  con-  'essei 
sequence  is  likely  to  result  from  the  admission  of 
the  plea,  the  Court  will  be  disposed  to  discontinue 
the  discussion,  as  tending  to  defeat  the  objects  for 
which  the  summary  form  of  proceeding  was  intro- 
duced into  the  practice  of  the  Court,  viz.,  expedi- 
tion, and  the  avoidance  of  expense  to  the  suitors. 

Having  thrown  out  this  observation,  I  will  now 
direct  my  attention  more  immediately  to  the  objec- 
tions which  have  been  ofiJered  to  the  admission  of 
the  present  rejoinder.  It  has  been  objected,  in  the 
first  place,  that  the  rejoinder  does  not  contain 
matter  proper  to  be  put  in  issue  originally  in  the 
cause.  It  has  also  been  objected,  that  if  the  matter 
might  rightly  have  been  pleaded  in  the  first  in- 
(a)  Unreported  on  this  point. 

L   '2 
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184S.  stance,  it  is  now  oflRered  at  too  late  a  period  of  the 
]m  une.  proceedings.  These  objections  have  been  supported 
by  the  argument,  that  great  inconvenience  and  delay 
must  be  caused  by  the  necessity  that  the  objecting 
party  must  have  to  send  to  Sydney  for  fresh  in- 
formation to  meet  and  answer  what  is  alleged  to 
be  new  matter  in  the  cause.  It  is  clear  that,  in 
order  to  give  a  satisfactory  opinion  upon  these  points, 
I  must  look  to  the  contents  of  the  several  pleas,  be- 
cause I  must  determine  the  question  with  reference 
to  the  case,  as  stated  by  the  respective  parties  to 
the  suit. 

Now  the  first  proceedings  in  the  case  was  an  act 
on  petition  brought  in  on  behalf  of  the  bondholder. 
It  was  in  the  ordinary  and  common  form,  simply 
containing  the  usual  averments  which  are  necessary 
to  support  a  bond  in  this  Court.  Let  me  next  look 
to  the  answer  to  this  first  plea. 

The  answer  states  circumstances  generally  con- 
nected with  the  voyages  and  employment  of  this 
vessel ;  her  proceeding  to  Sydney  from  this  country; 
her  arrival  there  in  1839 ;  her  going  to  Manilla 
and  back  under  charter;  and  the  persons  advancing 
money  on  bottomry,  and  now  suing  by  their  as- 
signee or  agent  in  this  country.  It  further  sets 
forth  that,  in  consequence  of  the  owners  of  the 
vessel,  who  are  resident  in  Scotland,  being  dissatis- 
fied with  the  conduct  of  the  then  master,  Malcolm, 
they  sent  out  a  joint  power  of  attorney  to  Messrs. 
Brown  at  Sydney,  authorizing  them,  amongst  other 
things,  to  remove  Malcolm,  and  appoint  some  other 
master  in  his  place.  All  these  facts  are  important, 
as  bearing  upon  other  parts  of  the  averments. 
The  answer,  then,  further  alleges  that  at  the  time 
when  the  power  of  attorney  was  received  by  Messrs. 


Thb  Hbjic. 
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Brown,  or  soon  after,  Messrs.  Dunlop,  the  chart-  1843. 
erers  of  the  vessel  on  her  last  voyage,  (not  stating,  . — ^- 
bowever,  what  that  last  voyage  was,)  were  indebted 
to  the  owners  of  the  vessel  for  freight  previously 
earned.  This,  in  my  opinion,  is  a  most  important, 
and,  indeed,  a  leading  averment  in  the  defence, 
because  it  distinctly  alleges  that  Messrs.  Dunlop 
were  indebted  to  the  vessel  at  the  time  they  ad- 
vanced money  for  the  use  of  the  ship  on  bottomry. 
If  any  advances  were  necessary,  and  if  at  the  time 
the  advances  were  made  on  bottomry  by  Messrs. 
Dunlop  they  were  debtors  to  the  ship,  surely  they 
were  bound  first  to  discharge  the  debt,  and  if  they 
had  money  in  hand  to  advance  on  bottomry,  they 
were  clearly  able  to  have  done  so,  in  which  case 
there  would  have  been  no  necessity  for  the  bond. 
It  is  farther  alleged  in  the  answer,  that  Messrs. 
Dunlop  had  been  informed  that  Messrs.  Brown 
were  authorized  to  receive  the  money ;  that  Hamp- 
ton was  appointed  master  of  the  vessel  in  the  place 
of  Malcolm ;  and  that,  under  the  advice  of  Messrs. 
Brown,  advertisements  were  issued  for  the  purpose 
of  obtaining  money  on  bottomry ;  that  Messrs. 
Dunlop  offered  to  lend  the  money,  and  their  offer 
was  accepted. 

The  remainder  of  the  answer  impeaches  the 
general  validity  of  the  bond  upon  somewhat  dif- 
ferent grounds,  by  denying  the  fact  that  the  money 
was  bond  fide  advanced,  and  alleging  that,  instead 
of  paying  certain  tradesmen's  bills,  as  they  had 
undertaken  to  do,  and  to  furnish  the  master  with 
proper  vouchers  for  the  payment,  Messrs.  Dunlop 
had  handed  over  receipts,  signed  not  by  those  trades- 
men, but  by  their  (Messrs.  Dunlop's)  own  clerk. 

In  substance,  therefore,  two  grounds  of  defence 
are  stated  in  this  answer  by  way  of  invalidating  the 


150  CASES  DETERMINED  IN 

184S.        bond.     The  one    is,    that   Messrs.   Dunlop  were 

ISm  June.         -    -  i         i  i 

— ^    „    —  debtors   to  the  vessel  when   the   money  was   ad- 

Thk  Hibb.  J  V  1  1  1 

vanced ;  the  other,  that  they  did  not  bond  fide 
advance  the  money ;  that  is,  did  not  make  the  pre- 
tended payments  on  behalf  of  the  ship. 

In  order  to  make  clear  the  observations  which  I 
may  hereafter  have  to  make,  I  think  it  is  absolutely 
necessary  that  I  should  here  state  the  opinion  which 
I  entertain  upon  these  two  averments  of  the  de- 
fence. I  am  of  opinion,  that  these  averments  are 
fit  and  proper  to  be  made ;  for  I  deem  it  to  be  an 
undeniable  axiom  of  law,  that  no  person  is  entitled 
to  make  advances  on  bottomry,  who,  at  the  time 
of  making  them,  is  a  debtor  to  the  vessel  on  whose 
account  the  advances  are  made.  I  am  well  aware 
of  the  great  difficulty  which  the  Court  will  have  to 
encounter  in  unravelling  the  present  transaction, 
both  from  the  length  of  time  which  has  elapsed, 
and  from  the  multiplicity  of  the  accounts.  This 
difficulty  is  materially  increased,  in  the  present  case, 
by  the  consideration  that  the  whole  of  the  circum- 
stances have  taken  place  in  so  distant  a  part  of  the 
world.  Looking,  however,  to  the  averments  in 
question,  it  is  perfectly  evident  that,  according  to 
the  whole  doctrine  of  the  Court  on  the  subject  of 
bottomry  transactions,  the  Court  cannot  eventually 
sustain  this  bond,  if  it  should  finally  turn  out  that 
Messrs.  Dunlop,  at  the  time  when  they  advanced 
the  money,  were  debtors  to  the  vessel,  or  to  the 
parties  owning  her.  The  whole  foundation  of  these 
bonds  is,  that  the  master  has  no  funds  or  credit 
to  raise  funds  for  the  purpose  of  extricating  the 
vessel  from  her  difficulties ;  and  it  cannot  be  truly 
said  that  he  has  no  funds,  when  there  is  a  person 
on  the  spot  where  the  necessity  arises  who  is  in 
debt  to  the  vessel  or  her  owners,  and  who  is  com- 
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petent  and  liable  to  pay  that  debt  It  has  been  ^J^^- 
intimated  that  the  matters  m  question  are  beyond 
the  means  of  this  Courf  s  investigation :  at  all 
events,  they  are  not  beyond  its  jurisdiction,  for  they 
are  subjects  with  which  the  Court  is  in  the  constant 
habit  of  dealing. 

I  have  thought  it  expedient  to  make  these  ob- 
servations upon  the  two  averments,  upon  which  the 
defence  is  mainly  rested,  in  the  answer,  and  I  must 
here  remark,  that  the  original  defence  is  not  framed 
precisely  as  I  could  wish.  I  think  it  should  have 
been  more  precisely  stated,  in  the  first  instance, 
how  and  to  what  amount  Messrs.  Dunlop  were 
debtors  to  the  vessel.  I  will  now  advert  to  what 
has  been  stated  in  the  reply.  It  alleges  that,  at 
the  time  when  Hampton  was  appointed  master,  the 
vessel  was  extremely  deficient  in  stores  and  pro- 
visions, and  large  arrears  were  due  to  the  seamen 
for  wages,  as  well  as  to  various  tradesmen  who  had 
supplied  stores  and  necessaries,  who  might  have 
arrested  the  vessel,  and,  if  necessary,  might  have 
sold  her  for  the  payment  of  their  debts.  The  reply 
then  proceeds  to  deny  that  Messrs.  Brown  were  not 
the  general  agents  of  the  owners ;  and  it  further 
alleges  that,  prior  to  the  removal  of  Malcolm  from 
the  command  of  the  vessel,  Messrs.  Dunlop  had 
paid  to  him  the  whole  amount  of  freight  due  from 
them  to  the  vessel,  as  charterers  thereof,  and  that 
they  were  not  indebted  to  the  vessel  or  the  owners 
at  or  for  some  time  prior  to  the  advancement  on 
bottomry  of  the  loan  which  had  been  advertised 
for.  This  latter  averment  is  most  important,  as 
furnishing  a  direct  reply  to  the  defence  of  the 
owners ;  for  the  answer  of  the  owners  says,  Messrs. 
Dunlop  were  indebted  at  the  time  to  the  vessel. 
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1843.  The  reply  concludes  with  some  subsidiary  state- 
isth  June,  jjjgjjjg  respecting  the  bills  and  the  receipts,  and  a 
denial  that  Messrs.  Dunlop  were  informed  that 
Messrs.  Brown  were  authorized  to  receive  from 
them  the  payment  of  the  money  in  which  they 
were  indebted  to  the  ship  as  charterers.  Having 
stated  thus  far  the  whole  of  the  previous  proceed- 
ings in  this  cause,  1  have  now  to  consider  what  are 
the  contents  of  the  rejoinder,  respecting  which  the 
present  discussion  arises.  In  approaching  this  con- 
sideration, it  may  be  expedient  that  I  should  briefly 
state  the  principles  which  are  applicable  to  a  plea 
of  this  description. 

Now,  I  apprehend  that  no  absolutely  new  mat- 
ter, that  is,  matter  of  a  separate  and  distinct  cha- 
racter from  that  which  is  alleged  in  the  answer, 
ought  to  be  pleaded  in  a  rejoinder,  unless,  indeed, 
such  new  matter  has  come  to  the  knowledge  of  the 
party  pleading  for  the  first  time  since  the  original 
answer  was  given  in. 

Subsidiary  matter,  in  support  of  the  original 
defence,  may  be  alleged  under  a  great  variety  of 
circumstances ;  for  instance,  when  issue  is  taken  in 
the  original  defence,  and  averments  are  made  in 
support  of  that  issue  which  require  to  be  contra- 
dicted or  explained;  in  such  a  case  there  is  no 
other  mode  in  which  they  can  be  answered,  save  in 
a  rejoinder.  How  far  do  the  contents  of  this  re- 
joinder fall  within  this  principle  ?  The  rejoinder 
sets  out  by  denying  that  Messrs.  Dunlop  were  not 
in  any  manner  indebted  to  the  vessel  at  or  prior  to 
the  time  when  the  pretended  advances  on  bottomry 
were  made.  This,  it  is  true,  is  primd  facie  a  re- 
petition of  the  original  averment  in  the  answer ; 
but  at  the  same  time  it  is  also  a  denial  of  what  is 


ThxHkiue. 


THE  HIGH  COURT  OP  ADMIRALTY.  153 

contained  in  the  reply.     It  then  goes  on  to  support        i84s. 
this  denial,  hy  particularizing  the  transactions  in        ^•^«'«*- 
which  the  Messrs.  Dunlop  were  engaged,  as  the 
charterers  of  the  ship,  alleging  that  on  the  return 
of  the  vessel  to  Sydney  from  Manilla,  with  a  cargo 
of  sugar,  in  the  latter  part  of  the  year  1839,  she 
was  a  second  time  chartered  by  Messrs.  Dunlop  to 
proceed  thence  to  Batavia  and  Java,  at  the  rate  of 
£220  per  month,  whereby  Messrs.  D.  became  in- 
debted to  the  vessel,  or  to  her  owners,  in  the  sum 
of  £1800  and  upwards.     I  am  of  opinion,  that  it 
is  perfectly  competent  to  the  owners  to  plead  these 
averments,  and  for  the  following  reasons :  that  it 
was  not  incumbent  upon  the  owners,  in  writing  to 
the  act  on  petition,  in  the  first  instance,  to  state  in 
their  answer  matter  subsidiary  to  the  general  aver- 
ment, that  Messrs.  Dunlop  were  indebted  to  them 
at  the  time  the  bottomry  advances  were  made.     It 
would,  indeed,  be  most  inconvenient  to  the  Court, 
in  proceedings  of  this  kind,  to  enter  into  the  details 
of  such  subsidiary  matter  in  the  answer,  when  the 
reply  of  the  party  proceeding  might  possibly  admit 
the  truth  of  the  general  averment,  and  allege  that, 
notwithstanding  such  admission,   the  law  was   in 
their  favour.      Undoubtedly,  in  the   answer,    the 
principal  ground  of  defence  upon  which  the  re- 
spondent relies,  should  be  clearly  stated ;  but  mat- 
ters merely  subsidiary  to  what  forms  that  defence, 
will  more  properly  be  introduced  in  the  rejoinder. 
How  then  does  this  doctrine  apply  to  this  rejoinder  ? 
The  reply  sets  forth,  that  Messrs.  Dunlop  were  not 
indebted  to  the  owners  of  the  Hebe ;  and  facts  and 
reasons  are  stated  to  show  that  they  were  not  so 
indebted.     Surely,  then,  it  is  not  only  competent, 
hut  absolutely  necessary,  that  the  owners  should 
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I84S.        state,  in  the  present  plea,  the  important  facts  which 

^!^^^  they  have  alleged,  to  support  their  original  aver- 

The  Hibb.  m^jjj^  'pjj^  rejoinder  next  proceeds  to  state  that 
the  power  of  attorney,  authorizing  Messrs.  Brown 
to  displace  Malcolm  from  the  command  of  the  ship, 
was  received  hy  Brown  and  Ca,  at  Sydney,  hefore 
the  said  brig's  return  from  her  voyage  to  Java,  and 
that  if  Messrs.  Dunlop  really  paid  any  portion  ci 
the  freight  due  hy  them  on  account  of  the  said  voy- 
agei»  to  the  said  Malcolm,  it  was  after  the  brig's 
return,  and  when  they  well  knew  that  the  said 
Brown  and  Co,  had  become  the  authorized  agents 
of  the  owners,  and  were  invested  with  a  special 
authority  to  displace  Malcolm,  the  former  master. 
This,  I  think,  is  an  admissible  averment,  as  meet- 
ing the  statement  distinctly  set  up  in  the  reply, 
that,  in  the  payment  of  the  debt  as  charterers,  they 
had,  prior  to  the  removal  of  Malcolm,  paid  to  him 
the  whole  amount  of  the  freight  due  from  them  to 
the  said  brig.  With  respect  to  the  remaining  aver- 
ment, that  in  the  month  of  February,  1840,  prior 
to  the  ship's  return  from  Java,  James  Turner, 
brother  of  one  of  the  owners  of  the  ship,  who  was 
then  at  Sydney,  at  the  instance  of  the  owners,  had 
an  interview  with  Messrs.  Dunlop,  and  then  cau- 
tioned Messrs.  Dunlop  not  to  make  any  further 
advances  to  Malcolm,  the  then  master.  I  think 
this  averment  is  also  entitled  to  be  admitted  as 
corroborative  of  the  former  averment,  that  Messrs. 
Dunlop  were  forewarned  against  making  any  fur- 
ther payment  to  the  master.  Upon  the  whole, 
then,  I  think  that  the  rejoinder  is  entitled  to  be 
admitted.  I  am  well  aware  that  an  increase  of  ex- 
pense and  delay  may  ensue  from  this  further  in- 
vestigation,  but  it  is  abundantly  clear  that  the 
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party  has  a  perfect  right  to  make  good  his  defence        i84s. 
by  these  ayerments,  and  that  they  are  necessary     ***''^^- 
and  called  for  by  the  reply. 

Haggard.     My  party  must  have  time  to  answer 
these  matters. 

Per  Curiam. 
If  I  am  furnished  with  an  affidavit  that,  for  the 
purposes  of  justice,  it  is  necessary  to  answer  them,  I 
will  allow  time. 


THE  SOCIEDADE  FELIZ.    Joao  de  Souza     imj^. 
Campos. 

nPHE  facts  of  this  case  have  been  ahready  re*  Caa^  of  claims 
ported  (a),  and  the  question,  which  was  a  claim  of  su°e^^is 
to  share  in  the  capture  of  a  Brazilian  slave  ship  ^^^1^^^^ 
condemned  by  the   Mixed  Commission  Court  at  P!?»J^P^f"  «;^ 
Sierra  Leone,  was  now  argued  upon  the  merits.         Prize  Court  of 

Admiralty  with 

In  support  of  the  claim,  Addams  and  Robertson  ^^^^^^^^ 
submitted —  "» *;»•  °^  ^»' ; 

That  the  evidence  in  the  cause  fully  and  satis-  ever,  to  such 
factorily  established,  that  when  the  prize  was  first  "HSd^tiOT 
seen,  and  the  Harlequin  was  about  to  give  chase,  j!^^  ^^^ 
the  Forester  was  signalled  from  that  vessel  to  re-  maycroite; 
main  behind  and  pick  up  the  Harlequin's  boats.  t^o^he^Tn 
That  this  signal  was  admitted  by  Lord  F.  RusseU,  S^^^^^^uL 
the  commanding  officer  of  the  Harlequin,  to  have  ^^^^^^^^"^ 
been  made  by  his  directions  j  and  all  opportunity  wWy  by  the 
of    actual    co-operation   in    the    chase  was    thus  f^ing^it-"^ 
taken  away  from  the  Forester,  by  the  order  which  °"^Lipie«  as 
Lieutenant  Bond  was  bound  to  obey.      That  in  towbatwiUcon- 

^  stitute  awociar 

obeying  that  order,  and  picking  up  the  boats,  as  tion  between 

(a)  Ante,  Vol.  I.  SOS. 
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1848.        directed,  the  officers  and  crew  of  the  Forester  ren- 

!!!!!l-,  dered  a  virtual  assistance  to  the  Harlequin,  and,  in 

""feJ"^"*'  expediting  the  movements   of   that  vessel,  which 

•hips  of  war.       would  otherwise  have  heen  delayed,  greatly  facili- 

givCT  b/a^8u.    tated  the  speedy  capture  of  the  prize.     That  it  was 

fo?o7offi^°rX  ^^^  disputed    that  the   Forester  was   actually  in 

which  the  Utter    sight  of  the  prizc  at  the  commencement  of  the 

joining  with  hit    chasc ;   and  although  there  was  no  direct  evidence 

chase  of  a  ^ve   to  show  that  shc  was  sccu  from  the  prize  at  the 

'^^^anl   ^^^  *^®  capture  was  made,  this  fact  was  fairly  to 

lured  by  the       be  inferred  under  the  circumstances  of  the  case, 

former.   Held,   the  chasc  having  been  confined  to  the  distance  of 

JSL\*c^p"^^       only  nine  or  ten  miles  from  the  place  where  the 

''*A*cWm  to^^   prize  was  first  descried.    Lastly,  that  the  Forester 

joint  capture       was  both  able  and  willing  to  have  joined  in  the 

sUve-ship  being  chasc,  had  shc  not  been  prevented  by  the  order  in 

YewenSligMof  qucstiou ;  and  being  a  ship  of  war  expressly  fitted 

the^aimant       quj  ^nj  employed  for  the  purpose  of  capturing  ves- 

sels  engaged  in  the  slave  trade,  the  anirrms  ca- 

piendi  in  regard  to  the  condemned  slave  ship  was 

to  be  presumed.     That  under  the  circumstances  of 

the  case,    therefore,    the  Forester  was  entitled  to 

share  as  joint  captor;    and  it  would  be  a  great 

hardship  upon  the  officers  and  crew  of  that  vessel, 

that  they  should  be  deprived  of  their  title  by  their 

obedience  to  the  commands  of  Lord  F.  Russell 

Queen^s  Advocate  and  Bayford^  contra. — 
That  there  was  no  proof  of  that  association  and 
active  co-operation  on  the  part  of  the  Forester, 
which  would  entitle  that  vessel  to  share  as  joint 
captor.  That  under  the  principles  laid  down  in 
the  case  of  the  Aviso,  questions  of  this  kind  were 
to  be  governed  by  the  same  rules  as  were  adopted 
in  cases  of  prize  capture  in  time  of  war ;  and  hy 
those  rules  it  was  requisite  that  there  should  be  an 
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Mtual  co-operation  in  the  capture,  or  at  least  a  con-        i84s. 
structive  assistance  by  intimidating  the  prize,  in      '^*  ^^^' 
order  to  entitle  a  vessel  to  share  as  joint  captor.  ^""^™*"" 
That  whatever  might  be  the  hardship  upon  the  Fo- 
rester, that  she  was  prevented  from  joining  in  the 
chase  by  the   order  to  pick  up   the  Harlequin's 
boats,  the  obedience  of  Lieutenant  Bond  to  this 
order  would  not  entitle  the  Forester  to  share  upon 
this  consideration  alone,  under  the  authority  of  the 
Financier.    That  in  delivering  his  judgment  in  that 
case.  Lord  Stowell  said,  "  It  may,  perhaps,  be  a 
hardship,  that  this  vessel  should  lose  the  benefit  of 
joining  in  the  prize,  in  consequence  of  the  orders 
she  received  to  pick  up  the  boats  of  another  ship, 
by  which  service  she  was  delayed.     The  answer 
which  must  be  given  to  those  who  entertain  such 
an  opinion  is,  that  it  is  the  first  duty  of  the  king's 
officers  to  obey  the  lawful  commands  of  their  su- 
periors, and  that  views  of  mere  private  advantage 
are  of  secondary  consideration  only,  and  must  give 
way  to  the  imperative  requisitions  of  the  public 
service."     That  the  circumstances  of  the  two  cases 
were  analogous,  and  this  dictum  and  final  decision 
of  Lord  Stowell  forcibly  applied  in  the  present  case. 
That  with  respect  to  the  animus  capiendi,  on  the 
part   of  the  Forester,    the  presumption  was  that 
there  was  no  such  intention  on  the  part  of  that  ves- 
sel ;  and  this  was  clearly  shown  by  the  declaration 
of  Lieutenant  Bond  himself,  at  the  time,  '^  that  the 
vessel  descried  was  not  a  slaver,  and  not  a  prize.'' 
Lastly,  that  the  only  evidence  in  support  of  the 
Forester's   claim,  was   the  testimony  of  releasing 
witnesses ;  and  it  had  been  laid  down,  in  former 
cases,  that  such  evidence  was  insufficient  to  sustain 
a  claim  of  joint  capture.     The  learned  counsel,  in 
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104a        support  of  the  arguments,  cited  the  cases  of  the 
iBth  Jum.     Fadrelandet,  5  Roh.  120;  Drie  Gehroeders,  5  Rob. 


T«.^soci.»Ax«  ggg.  ^j^^  Union,  1  Dodson.  346;  the  Nordstem, 
Acton,  128. 

Addams  and  Robertson^  in  reply — 
That  the  fair  inference  to  be  drawn  from  the  evi- 
dence upon  the  facts  of  the  case  was,  that  the  Fo- 
rester was  seen  from  the  prize  at  the  time  of  the 
chase,  and  if  so,  intimidation  was  to  be  presumed ; 
and  that  would  be  sufficient  to  entitle  the  Forester 
to  share,  under  the  principles  adopted  in  cases  of  cap- 
ture in  time  of  war.  That  it  frequently  happened, 
during  the  war,  that  a  prize  was  taken  by  a  vessel  of 
one  squadron,  in  the  presence  of  another  ship,  at- 
tached to  an  entirely  different  squadron,  and  under  a 
totally  different  command ;  yet,  provided  an  intimi- 
dation upon  the  prize  was  effected  by  the  presence  of 
such  ship,  the  claims  of  the  officers  and  crew  to 
share  as  joint  captors  had  been  over  and  over  again 
allowed,  although  no  direct  association  existed  be- 
twe^i  the  two  vessels.  With  respect  to  the  argument, 
that  the  commanding  officer  of  the  Forester  had* 
abandoned  the  animics  capiendif  the  evidence  in 
support  of  this  assertion  was  inferential  only,  being 
derived  from  the  opinion  expressed  by  Lieutenant 
Bond,  that  the  chase  was  not  a  slaver ;  and  such 
an  opinion,  even  if  expressed,  was  no  proof  that  he 
would  not,  if  required,  have  co-operated  in  the 
chase  and  capture  in  question,  more  especially 
under  the  circumstances  of  the  case,  when  the  con- 
trary is  expressly  averred  upon  oath  by  the  several 
witnesses  who  have  been  examined  in  support  of 
the  Forester's  claim. 

Lastly,  that  with  regard  to  the  objection  that  the 
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claim  of  the  Forester  rested  entirely  upon  the  evi- 
dence of  releasing  witnesses,  the  objection  was  suffi-  ti«socmd 
ciendy  answered  by  the  reasoning  and  the  decision       Fun. 
of  Lord  Stowell,  in  the  case  of  the  Galen. 

Judgment — Dr.  Lushington.  2nd  August. 

This  vessel  was  condemned  by  the  British  and  Bra- 
zilian Mixed  Commission  Court,  at  Sierra  Leone,  as 
engaged  in  the  slave  trade,  and  a  claim  is  now  set 
up  on  behalf  of  Her  Majesty's  brig  Forester  to 
share  with  the  Harlequin,  the  actual  captor,  in  a 
moiety  of  the  proceeds,  and  also  in  the  bounty  which 
is  given  by  Act  of  Parliament  When  the  ques- 
tion was  brought  under  the  consideration  of  the 
Court  in  the  first  instance,  I  expressed  my  concur- 
rence in  the  principle  laid  down  by  Lord  Stowell, 
in  the  case  of  the  Aviso,  that  the  rules  which  go- 
verned cases  of  joint  capture  in  the  time  of  war 
should  be  applied  to  questions  of  this  description. 
Upon  further  reflection,  I  feel  no  disposition  to 
depart  from  that  opinion.  At  the  same  time,  I  am 
inclined  to  think,  and  so,  I  conceive,  was  Lord 
StoweU  in  delivering  his  judgment  in  the  case  of 
the  Aviso,  that  in  questions  of  slave  capture,  cases 
may  arise  which  could  not  be  rigidly  and  strictly 
governed  by  the  same  rules  which  are  applicable 
to  joint  capture  in  time  of  war.  Between  the  two 
descriptions  of  cases,  essential  distinctions  will  occa- 
sionally be  found,  which  must  preclude  the  applica- 
tion of  the  same  identical  rules.  For  example,  in 
many  instances  of  slave  <^apture,  it  would,  I  con- 
ceive, be  productive  of  much  positive  injustice  to 
enforce  the  application  of  the  rule,  that  a  claim  to 
share  as  joint  captor  should  not  be  supported  by 
the  evidence  of  releasing  witnesses  alone. 
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i8is.  What  is  the  foundation  of  the  rule  in  question  ? 

!??_-  It  is  this :  that  in  all  ordinary  cases  of  prize  cap- 

"'f^^T^***  ture,  unexceptionahle  testimony  may  be  procured 
aliunde^  viz.,  the  evidence  of  the  persons  on  board 
the  captured  vessel.  In  cases  of  slave  capture^ 
when  the  condemnation  takes  place  before  the 
Mixed  Commission  Court,  it  is  obvious  that  such 
evidence,  in  a  great  majority  of  instances,  could 
not  be  possibly  obtained.  The  present  case,  it 
appears  to  me,  is  a  case  of  this  description ;  and 
for  this  reason  I  cannot  feel  justified  in  sustaining 
the  argument  which  has  been  pressed  by  the  counsel 
for  the  actual  captor,  that  the  claim  of  the  Forester 
must  altogether  fail,  because  there  is  no  evidence 
in  its  support  but  that  of  releasing  witnesses.  I 
do  not  feel  that  the  reasoning,  upon  which  this 
opinion  is  founded,  requires  any  authority  to  sustain 
it ;  it  is  founded  upon  a  natural  principle  of  equity 
and  justice.  That  in  order  to  establish  a  legal 
claim,  such  proof  cannot  be  legally  required  as  a 
sine  qiba  noUy  which,  according  to  the  ordinary 
rules  of  probability,  cannot  be  produced.  If  it 
were  necessary  to  cite  authorities  to  confirm  this 
position,  the  case  of  the  Galen,  which  was  adverted 
to  in  the  argument,  would,  I  apprehend,  supply  a 
sufficient  confirmation.  I  do  not  see  any  material 
difference  between  that  case  and  the  present  case. 
For  although  the  case  of  the  Galen  was  an  ordinary 
prize  transaction,  the  rules  and  principles  of  evi- 
dence which  were  adopted  in  that  case  may  be 
equally  applied  in  the  present  instance. 

I  wUl  now  advert  to  another  consideration  in  this 
case,  which  has  a  material  and  important  bearing 
upon  the  claim  which  has  been  set  up  on  behalf  of 
the  Forester,  viz..  Whether  or  not  there  was  upon 
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the  present  occasion  any  association  between  the        isis. 
Forester  and  the  Harlequin  ?  and  if  there  was  any  ^*^^' 


such  association,  what  was  its  description  and  ex-  fxlis. 
tent?  I  greatly  regtet  that  the  case  is  left  so 
entirely  bare  of  evidence  upon  this  important  paj> 
ticular.  In  the  case  of  the  Aviso,  which  has  been 
referred  to.  Lord  Stowell,  I  find,  held,  and  that 
without  doubt  or  hesitation,  that  where  vessels 
were  united  together  for  the  suppression  of  the 
illegal  traffic  in  slaves,  such  union  was  an  as- 
sociation in  the  legal  construction  of  that  phrase^ 
The  distinction  between  this  case  and  the  Aviso  I 
presume  to  be,  (for  under  existing  circumstances  it 
is  little  more  than  a  guess,)  that  in  the  latter  case 
one  of  the  vessels,  the  Bann,  had  received  special 
orders  from  the  Admiralty  to  put  herself  under  the 
command  of  the  Maidstone*  In  the  present  case» 
it  does  not  appear  from  the  evidence  before  the 
Court  that  any  such  directions  were  given.  Both 
vessels,  the  Harlequin  and  the  Forester,  it  ap^ 
pears,  were  furnished  with  special  orders  from  the 
Admiralty  to  suppress  the  illicit  traffic  in  slaves  j 
but  beyond  this,  as  the  case  is  laid  before  the 
Court,  no  further  directions  seem  to  have  been 
given.  It  has  indeed  been  stated,  that  Lord 
Francis  Russell  was  the  senior  commanding  officer 
of  the  Sierra  Leone  division  of  the  squadron  on 
the  western  coast  of  Africa%  But  the  most  im«- 
portant  point  has  been  left  entirely  unnoticed,  viz.» 
whether,  as  senior  officer  on .  the  station.  Lord 
Francis  Russell  had  or  had  not  the  general  control 
and  superintendence  of  the  movements  of  the  Fo- 
rester, and  whether  she  acted  under  his  orders  or 
not.  Had  such  an  union  been  proved  by  evi«- 
dence,  I  should  have  held  that  it  fell  within  the 
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1843.        legal  definition  of  association  laid  down  by  Lord 

2nd  Jugusi.    § j^^gji  jjj  ijjg  observations  in  the  case  of  the  Aviso ; 

^"'F^ir^"*'  and   such   an   association   would   have  materially 

strengthened  the  claim  of  the  Forester  upon  the 

present  occasion. 

Looking  to  the  evidence  in  the  cause,  I  regret 
to  say  that  no  such  union  or  association  is  estar 
blished ;  and  in  the  absence  of  legal  proof  to  that 
effect,  I  cannot  assume  it.  I  dwell  more  parti- 
cularly upon  this  point,  because,  according  to  my 
own  knowledge  of  the  proceedings  upon  the  coast 
of  Africa,  the  contrary  is  the  most  probable. 

In  determining  this  case,  therefore,  I  must, 
whether  the  fact  be  so  or  not,  consider  that  the  two 
vessels  were  acting  independently  of  each  other ; 
although  both  having  the  same  object  in  view,  but 
not  associated  for  the  common  purpose.  That 
meeting  accidentally,  the  senior  officer  would  have 
the  right  to  give  orders  in  any  incidental  trans- 
action in  which  the  two  vessels  might  be  engaged 
together,  but  that  he  would  possess  no  authority 
over  the  general  conduct  of  the  Forester.  Upon 
this  basis,  then,  I  will  now  proceed  to  the  further 
examination  of  the  facts  of  the  case.  The  two 
vessels,  it  appears,  were  lying  together  off  Cape 
Palmas.  The  captured  vessel  was  descried  by 
both,  and  the  Harlequin  went  in  chase,  but  the 
Forester  did  not.  So  far  the  facts  of  the  case  are 
undisputed.  The  question  here  arises,  if  any  and 
what  orders  were  given  by  Lord  Francis  Russell 
to  Lieutenant  Bond,  who  had  the  command  of  the 
Forester.  Upon  this  point  there  is  a  very  great 
conflict  of  evidence.  On  the  part  of  the  Forester, 
it  is  alleged  that  orders  were  issued  to  her  to 
remain  at   anchor  until   the  Harlequin  returned. 
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This  statement  is  denied  on  the  part  of  the  Haiv  isis. 
lequin;  but  Lord  Francis  Russell,  it  is  to  be  ^"^  ^^'^^^ 
observed,  himself  admits  that  he  ordered  the  Fo-  ^"1!^^*" 
rester  to  remain,  and  pick  up  his  boats.  This 
order,  which  the  Forester  was  bound  to  obey,  and 
which  she  did  obey,  in  my  opinion,  is  a  most  im- 
portant ingredient  in  the  case.  What  is  the  legal 
effect  of  such  an  order?  Is  it  not  a  rendering 
assistance  to  the  Harlequin  towards  the  capture  of 
the  slayer?  Could  the  Harlequin  have  gone  in 
chase  if  the  Forester  had  not  been  there, — at  least 
until  she  had  picked  up  her  boats  ?  I  have  but 
little  hesitation  in  coming  to  the  conclusion  that 
she  could  not.  If  the  fact  be  so,  the  practical 
effect  of  the  Forester's  obedience  to  the  order  in 
question  was  to  accelerate  the  operations  of  the 
Harlequin,  and  consequently  to  contribute  some 
assistance  towards  the  speedy  chasing  and  final 
capture  of  the  prize.  The  order  so  given  by  Lord 
Francis  Russell  was  not  alien  from  the  object  which 
he  had  in  view,  viz.,  the  capture  of  the  vessel  which 
was  descried.  On  the  contrary,  the  order  was  di- 
rectly auxiliary,  and  the  performance  of  the  order 
•was  coroperative  to  the  attainment  of  the  object 
proposed.  The  present  is,  in  this  respect,  widely 
distinguiahable  from  the  case  of  a  superior  officer 
giving  orders  for  a  separate  and  distinct  service, 
necessarily  removing  the  ship  from  the  scene  of 
operation. 

Now,  if  to  the  circumstance  to  which  I  have  just 
adverted,  there  should  be  added  proof  of  sight 
at  the  time  of  the  capture,  and  the  possibility  of 
the  Forester's  joining  in  the  chase  and  capture, 
unless  prevented  by  the  order  of  Lord  Francis 
Russell,  I  am  clearly  of  opinion  that  these  facts, 
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i8is.  taken  together,  would  constitute  a  sufficient  claim' 
2fuiAugtui.  ^^  entitle  the  Forester  to  share  in  the  money  to  be 
distributed. 

With  respect  to  the  question  of  sight,  the  import- 
ant point  always  is  whether  the  captured  vessel  saw 
or  could  see  the  vessel  claiming  to  share ;  and  this 
point,  in  the  absence  of  direct  testimony  from  on 
board  the  captured  vessel,  must  of  necessity  be  made 
out  by  inference.  In  the  present  instance,  there  is,  I 
think,  no  reasonable  ground  to  doubt  that  the  So- 
ciedade  Feliz  saw  the  Forester  in  the  morning  of  the 
day  on  which  the  capture  was  eflFected.  Mr.  Marriott, 
a  witness  on  behalf  of  Lord  Francis  Russell,  and  of 
the  Harlequin,  states  that  even  at  the  time  of  the 
capture,  after  a  chase  varying  in  duration  (accord- 
ing to  the  different  statements)  from  one  hour  and 
a  half  to  two  hours  and  a  half,  the  distance  between 
the  Sociedade  Feliz  and  the  Forester  was  only  from 
eight  to  ten  miles.  That  the  Forester  saw  the  So- 
ciedade Feliz  is  beyond  all  dispute  ;  and  although, 
from  circumstances  stated  in  the  evidence,  there 
might  have  been  greater  difficulty  in  the  Sociedade 
Feliz  seeing  the  Forester  at  the  time  of  the  capture, 
there  is,  I  conceive,  sufficient  reason  to  conclude 
that  the  Forester  might  have  been  seen ;  and  I  am 
disposed  to  hold  that  this  would  be  sufficient  where 
sight,  at  an  earlier  period,  is  established. 

It  is  not,  I  apprehend,  absolutely  necessary,  under 
the  circumstances  here  stated,  that  sight,  at  the 
actual  time  of  the  capture,  should  be  proved.  I 
am  inclined  to  think  that  such  proof  is  unnecessary 
where  detention  in  the  service  of  the  actual  captor 
is  completely  established,  as  it  is  in  the  present 
instance. 

It  has,  however,  been  contended  in  argument,  as 
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another  ground  of  objection  to  the  Forester's  claim,  i84s. 
that  the  Forester  from  her  disabled  condition,  and  ^^  ^vgusi. 
the  sickly  state  of  her  crew,  could  not  have  pro-  ^"'l^™^"" 
secuted  the  chase,  even  if  her  commander  had  de- 
sired it.  Looking  to  the  evidence  before  me,  I  do 
not  think  that  this  averment  is  borne  out  in  proof. 
On  the  contrary,  in  my  judgment,  the  result  of  the 
evidence  tends  to  show  that  that  vessel  was  lying 
at  single  anchor  at  the  time ;  and  although  some 
of  her  crew  might  be  sick,  she  had  on  board  a 
sufficient  number  of  healthy  persons  to  have  enar 
bled  her  to  make  sail,  and  to  have  effected  this 
capture,  if  it  had  been  necessary  for  her  to  proceed 
in  chase,  and  if  she  had  not  been  kept  back  by  the 
orders  of  Lord  Francis  Russell,  to  which  I  have 
adverted.  I  must  now  briefly  refer  to  the  last 
remaining  point  which  has  been  urged  by  the 
counsel  for  the  Harlequin,  namely,  the  asserted 
declaration  of  Lieutenant  Bond,  that  the  vessel 
descried  was  not  a  slave  ship,  and  not  a  prize. 
This  declaration,  it  has  been  contended,  clearly 
shows  that  the  commander  of  the  Forester  had  no 
intention  to  chase,  and  that  the  absence  of  such 
intention  on  his  part  is  fatal  to  the  claim  of  joint 
capture  which  has  been  set  up.  Now,  assuming 
the  declaration  to  have  been  made  as  stated,  I  am 
of  opinion  that  such  a  declaration,  made  under  the 
circumstances  of  the  case,  after  the  order  had  been 
received  to  pick  up  the  boats,  could  not  produce 
the  effect  which  is  ascribed  to  it.  The  expression 
of  such  an  opinion  does  not  necessarily  show  an 
absence  of  an  anirrms  capiendi;  and  it  certainly 
adds  nothing  to  the  admitted  fact  that  the  Forester 
did  not  join  in  the  chase,  the  effect  of  which  fact  I 
have  already  taken  into  my  consideration. 


166  CASES  DETERMINED  IN 

1843.  In  the  investigation  of  the  transaction  under  con- 

!^!_  sideration,  I  have  not  attempted  to  reconcile   the 

^""p^™^"**  discrepance  in  the  evidence  upon  this  part  of  the 
transaction,  and  upon  other  matters.  It  is  unne- 
cessary that  I  should  do  so ;  and  I  gladly  forhear 
from  taking  upon  myself  a  task  which  I  should 
despair  to  accomplish  satisfactorily.  My  judgment 
will  he  founded  upon  the  facts  which.  I  consider 
to  he  established  by  the  evidence  on  both  sides. 
Looking  at  these  facts,  I  hold  that  the  Forester 
is  entitled  to  share.  I  am  most  desirous  that  it 
should  be  distinctly  understood,  that  my  decision 
is  founded  upon  the  union  and  combination  of  all 
the  circumstances  of  the  case,  and  not  upon  the 
one  or  the  other  of  them  singly, 

I  am  also  further  desirous  that  it  should  be 
understood  that,  in  forming  my  decision,  I  have 
not  ventured  to  pronounce  any  opinion  upon  one 
point  which  has  been  raised  in  the  argument,  viz.. 
That  the  Forester  was  bound  not  to  chase  without 
an  order  from  the  senior  officer  on  the  station ;  and 
that  having  remained  at  anchor,  as  it  were,  by  com- 
pulsion, in  consequence  of  no  such  order  having 
been  given,  she  was  upon  this  account  entitled  to 
share.-  This  is  an  important  point,  which  I  am  not 
called  upon  to  determine  upon  the  present  occasion, 
and  I  therefore  leave  it  untouched,  as  a  point  which 
may  be  fully  open  to  discussion  upon  any  future 
occasion. 

For  the  reasons  which  I  have  stated,  I  am  of 
opinion  that  the  Forester  is  entitled  to  share  in 
the  proceeds  of  this  capture ;  and  as  the  question 
which  has  been  raised  was  a  question  requiring  a 
very  deliberate  consideration,  I  think  the  expenses 
on  both  sides  should  be  paid  out  of  the  proceeds. 
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THE  BETSEY.     Thompson.  '848. 

20th  July. 


nPHIS  was  a  cause  of  salvage,  promoted  by  the  Agreement 
owners  and  crew  of  the  steam  vessel  Copeland^  mll^r*rf*l!* 
for  services  rendered  to  the  above  ship,  under  the  J^^"^****^ 
following  circumstances.     The  steam  vessel  Cope-  vessel  from  the 
land,  it  was  stated  in  the  act  on  petition,  was,  on  neUptoLo"' 
the  evening  of  the  15th  of  January  last,   nearly  ^if^ffl^^ 
opposite  Marffate,    makingr  for   the  Foreland,   in  by  the  master 

J  111  ^r       .       1      •  1  •    1         and  crew  of  the 

order  to  take  shelter  under  it  during  the  night,  steam  tug  to 
when,  about  half-past  three,  p.m.,  the  wind  blowing  vtwfntoa^JdvI 
a  smart  breeze   from  the  w.,  she  descried  a  brig  J5^n'Yh75ea 
riding  at  anchor  in  the  Queen's  Channel,  at  the  that  the  original 
distance  of  three  or   four  miles,  with  her  ensign  been  cancelled 
hoisted  as  a  signal  for  assistance.     The  master  of  Sardreum/'*' 
the  Copeland,  having  steered  towards  her,  found  ^u^„',v*^cJ"^ 
her  to  be  the  Betsey,  the  vessel  proceeded  against  j  red  wWch  ren- 
and  on  going  alongside,  he  was  informed  by  the  ment  no  il^^ 
persons  on  board  that,  in  consequence  of  having  ^^'cufmofthe 
been  exposed  to  violent  gales,  she  was  in  a  leaky  "{^"JJYhe 
condition,  with  her  sails  torn  and  very  much  da-  aumof^^o, 
maged,  and  that  her  crew  were  in  an  exhausted  tendered  in  act 
state.     An  agreement  was  made  by  the  master  of  ^o^^^f^lT 
the  Copeland  to  tow  her  to  London  at  daylight  on 
the  following  morning,  for  the  sum  of  £50 ;  and 
the  Copeland  then  left  her,  and  ran  under  Broad- 
stairs  for  the  night     About  five,  a.m.,  of  the  fol- 
lowing morning,  the  Copeland  got  under  weigh,  and 
ran  out  towards  the  Betsey ;  but  the  wind,  which 
had  increased  during  the  night,   blowing  hard, 
accompanied  with  thick  snow,  the  brig  was  not 
discovered  until  daybreak,  when  the  steamer  imme- 
diately went  alongside,  and  found  that  during  the 
night  she  had  been  compelled  to  drop  her  second 
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i8«.  anchor.  It  being  found  impossible  to  get  up  both 
^^'  her  anchors,  the  crew  of  the  Betsey  slipped  one, 
and  in  order  to  save  the  other,  the  crew  of  the 
Copeland  passed  a  new  eight-inch  hawser  on  board 
the  brig,  which  had  none  sufficiently  strong  for  the 
purpose,  and  imniediately  began  to  tow  ahead. 

At  this  time  a  large  East  Indiaman,  which  was 
lying  at  anchor  higher  up  the  river,  hoisted  a  signal 
to  the  Copeland  for  assistance;  but  as  the  brig 
could  not  dispense  with  her  services,  the  signal  was 
not  attended  to.  After  towing  ahead  for  about 
half  an  hour,  the  anchor  of  the  Betsey  was  with 
difficulty  raised,  and  as  the  weather  threatened  to 
become  worse,  and  the  brig^s  bows  were  at  the  time 
frequently  under  water,  the  master  of  the  Copeland 
advised  the  master  of  the  Betsey  to  run  into  Rams- 
gate  Harbour  for  shelter ;  but  the  said  master  ex- 
pressing his  desire  to  proceed,  the  Copeland  con- 
tinued to  tow  the  brig.  The  act  on  petition  then 
further  set  forth  in  detail  the  danger  of  the  brig, 
and  the  difficulties  encountered  by  the  steamer  in 
performing  the  service  towards  the  Betsey.  That 
in  consequence  of  the  storminess  of  the  weather 
they  were  obliged  to  put  into  Ramsgate  Harbour, 
where  the  Copeland  was  detained  in  the  service  of 
the  salvors  during  a  whole  night. 

The  main  facts  of  the  case,  as  stated  by  the  salvors, 
were  not  denied  in  the  answer  of  the  owners.  They 
made  a  tender  of  £50  in  acts  of  Court,  and  their 
defence  was  simply  rested  upon  the  sufficiency  of 
the  tender  so  made,  it  being  the  sum  originally 
agreed  upon  with  the  master  of  the  Copeland. 

The  reply  of  the  Copeland,  in  answer  to  the 
alleged  agreement,  stated,  that  when  the  Copeland 
approached  within  hail  of  the  brig,  on  the  morning 
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of  the  l6th,  Murray,  the  master  of  the  steamer,        i8is. 

hailed  the  master  of  the  brig,  and  informed  him     ^^^^' 

that  it  was  as  much  as  the  steamer  could  do,  in  the  ^"  Brww. 
existing  state  of  the  weather,  to  take  care  of  her- 
self, and  advised  him  to  slip  and  run  for  shelter  to 
Ramsgate.  That  upon  the  master  of  the  brig  then 
urging  him  to  fulfil  his  contract,  the  said  J.  M. 
replied  he  could  not,  and  would  not,  undertake  it 
according  to  the  agreement  of  the  preceding  even- 
ing, viz.,  £50.  That  the  master  of  the  brig  then 
proposed  that  the  agreement  should  be  cancelled, 
and  that  the  Copeland  should  endeavour  to  take 
the  Betsey  either  to  London  or  to  some  place  of 
safety. 

The  whole  of  this  averment  was  denied  in  a  re- 
joinder. The  value  of  the  ship,  cargo,  and  freight, 
was  £2,893. 

Judgment — Dr.  Lushington. 
In  this  case,  the  plea  in  the  original  act  on  pe- 
tition is  confined  to  a  claim  for  salvage,  in  which 
the  promoters  of  the  suit  allege  that  they  have  dis- 
charged their  duty  to  the  vessel,  and  that  the  ten- 
der of  £50,  which  has  been  offered,  is  an  insuf- 
ficient remuneration.  The  case,  therefore,  in  the 
first  instance,  assumes  the  shape  of  a  mere  question 
as  to  the  quantum  meruit  of  the  party  who  has 
performed  the  service.  When,  however,  it  comes 
to  be  more  narrowly  examined,  other  questions 
arise  of  a  very  different  complexion.  It  is  stated 
on  behalf  of  the  salvors,  in  the  original  act  on  pe- 
tition, that  upon  the  15th  of  January  last  they  dis- 
covered the  Betsey  riding  at  anchor  in  the  Queen's 
Channel,  with  her  ensign  hoisted  as  a  signal  for 
assistance ;   and  that  upon  coming  up  to  the  brig. 
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1848.  they  were  informed  that  she  had  been  exposed  to 
90th  July,  considerable  difficulties  from  stress  of  weather,  and 
that  she  was  in  a  leaky  condition,  and  her  sails 
were  much  damaged.  It  is  also  further  stated  that 
an  agreement  was  made  with  the  master  of  the 
Betsey,  that  the  Copeland  should,  at  daylight  on 
the  following  morning,  tow  the  vessel  up  to  London 
for  £50.  This  agreement  having  been  made,  the 
Copeland,  it  appears,  left  the  Betsey,  and  ran 
under  Broadstairs  for  the  night,  the  weather  at  the 
time  being,  it  is  evident,  by  no  means  calm,  al- 
though not  boisterous;  because  it  is  expressly 
alleged,  in  the  act  on  petition,  that  at  the  time  the 
salvors  first  saw  the  Betsey,  they  were  making  for 
the  Foreland,  in  order  to  take  shelter  under  it 
during  the  night  Upon  this  statement  an  observa- 
tion was  made  by  the  Queen's  Advocate,  which  is, 
I  think,  perfectly  well  founded,  viz.,  that  the 
agreement  in  question,  whatever  it  might  have 
been  in  the  first  instance,  was  obviously  made  by 
the  salvors  with  an  adequate  knowledge  of  all  the 
circumstances  relating  to  the  previous  state  and 
condition  of  the  vessel  requiring  their  assistance. 

Now  the  fact  of  the  agreement  being  admitted, 
such  agreement  would  be  legally  conclusive  upon  the 
claim  at  issue  in  this  cause,  unless  it  has  been  re- 
scinded by  operation  of  law,  or  by  the  mutual  consent 
of  the  contracting  parties.  The  ornts  probandi  rests 
with  the  owners  of  the  Copeliemd,  in  the  present  in- 
stance, and  they  have  endeavoured  to  discharge  them- 
selves of  this  obligation  in  two  ways.  In  the  first  place, 
it  has  been  alleged  that  the  agreement  was  can- 
celled by  mutual  consent ;  and  secondly,  that  cir- 
cumstances subsequently  occurred  which  rendered 
the  agreement  no  longer  obligatory  and  binding  upon 
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them.  Looking  to  the  pleadings  in  the  cause,  I  isis. 
do  not  find  any  mention  in  the  original  act  on  pe-  ■  ^^^^y- 
tition,  that  the  agreement  in  question  was  cancelled 
hj  consent  of  parties,  or  in  any  other  manner, 
although  it  is  so  stated  in  the  reply,  and  in  the 
latter  part  of  the  affidavit  of  Murray,  the  master  of 
the  Copeland,  it  is  sworn  to  this  effect.  He  de- 
poses, that  when  he  commenced  towing  the  Betsey 
up  the  river,  on  the  l6th  of  January,  he  distinctly 
informed  the  master  that  he  did  not  then  consider 
himself  hound  hy  the  agreement  to  perform  the 
service  for  £50,  and  that  the  master  of  the  Betsey 
thereupon  entreated  him  not  to  leave  him,  at  the 
same  time  saying  that  they  would  hereafter  agree 
what  sum  should  he  paid  for  the  services  of  the 
Copeland.  The  affidavit  of  this  witness  then  fur- 
ther sets  forth,  that  the  master  of  the  Betsey  fre- 
qnently  declared,  in  the  presence  of  deponent  and 
of  others,  that  he  did  not  consider  the  agreement 
as  hinding  upon  the  deponent ;  and  that  had  it  not 
been  for  the  services  of  the  Copeland,  the  Betsey 
would  inevitably  have  been  lost. 

How  then  does  the  matter  stand  upon  this  first 
point  in  the  case?  With  regard  to  the  asserted 
cancellation,  it  is  distinctly  pleaded  in  the  reply  of 
the  owners  of  the  Copeland,  and  as  distinctly  de- 
nied by  the  owners  of  the  Betsey  in  their  rejoinder. 
There  is  also  the  affidavit  of  the  master  of  the 
Copeland  on  the  one  hand,  who  swears  that  the 
agreement  was  cancelled  by  consent ;  on  the  other 
hand,  there  is  an  affidavit  of  the  master  of  the 
Betsey  directly  supporting  the  denial.  No  other 
evidence  is  before  the  Court  to  corroborate  the  re- 
spective averments  upon  the  one  side  or  the  other. 
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1843.  In  this  conflict  of  evidence  upon  this  point,  I  am 
u^.  Ijq^jj^  tQ  iiQid^  tiiat  tjj^  cancellation  of  the  agree- 
ment by  consent  of  parties  is  not  sufficiently  made 
out ;  and  this  upon  the  principle  that  whoever  takes 
upon  himself  to  establish  the  fact  that  an  admitted 
agreement  has  been  invalidated  by  consent  of  par- 
ties, is  bound  to  prove,  by  clear  preponderance  of 
testimony,  that  it  was  so  cancelled ;  and  this  has 
not  been  done  in  the  present  instance. 

I  now  come  to  the  second  point  in  the  case  which 
is  set  up  by  the  owners  of  the  Copeland,  viz.,  that 
the  agreement,  in  consequence  of  inevitable  circum- 
stances, has  been  defeated,  or,  in  other  words,  that 
the  state  of  circumstances  was  subsequently  so  far 
altered  as  to  render  the  service  no  longer  a  towage, 
but  a  salvage  service.  In  support  of  this  proposi- 
tion, the  case  of  the  William  Brandt  has  been  cited. 
(The  learned  Judge  here  referred  to  the  circum- 
stances of  the  case  cited,  and  proceeded  to  observe) 
— The  consideration  then  is,  whether  the  circum- 
stances of  this  case  bring  it  within  the  terms  of 
the  principle  which  I  laid  down  in  deciding  the 
case  of  the  William  Brandt  ?  I  am  of  opinion  that 
they  do  not,  and  that  there  is  a  material  distinction 
between  the  two  cases,  inasmuch  that  in  the  case 
cited  the  steamer  was  in  the  actual  performance 
and  discharge  of  the  agreement  itselip,  when,  in 
consequence  of  the  weather,  and  without  any  blame 
attaching  to  the  steamer,  the  vessel  got  upon  the 
sand,  and  so  became  exposed  to  the  dangers  which 
rendered  the  extra  exertions  of  the  steamer  neces- 
sary for  her  safety.  In  the  present  case,  the  aver- 
ment is,  that  the  agreement  was  cancelled  in  the 
very  commencement  of  the  service,  and  that  the 
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transaction  throughout  was  a  salvage  transaction, 
the  remuneration  of  which  was  to  he  settled  after- 
wards. 

This  circumstance,  it  appears  to  me,  creates  a 
grave  distinction  hetween  the  two  cases,  because 
the  owners  of  the  Copeland  cannot  say,  on  the  pre- 
sent occasion,  "  We  were  honestly,  fairly,  and  skil- 
fully discharging  an  agreement  already  made,  and 
circumstances  which  we  could  not  foresee  altered 
that  agreement/'  Considering,  then,  the  agreement 
a  subsisting  agreement,  not  cancelled  by  consent  of 
parties,  what  were  the  circumstances  which  subse- 
quently occurred  ?  and  how  far  were  these  circum- 
stances such  as  neither  party  could  reasonably 
be  expected  to  foresee,  and  which  consequently 
could  not  be  fairly  supposed  to  have  been  in  their 
contemplation  at  the  time  they  made  the  agree- 
ment ?  Did  any  thing  occur  during  the  night,  or 
upon  the  following  morning,  to  engraft  an  altera- 
tion of  circumstances  upon  the  original  agreement  ? 
The  evidence  in  the  cause  does  not  enable  me  to 
arrive  at  any  such  conclusion.  It  may  be  true, 
as  stated,  that  the  violence  of  the  wind  increased 
upon  the  morning  of  the  l6th ;  but  looking  to  the 
season  of  the  year  when  the  transaction  took  place, 
remembering,  too,  that  the  wind  at  the  time  was 
blowing  a  smart  breeze  from  the  west,  such  an 
occurrence  must,  I  conceive,  have  been  within  the 
contemplation  of  the  contracting  parties  when  the 
agreement  was  made  upon  the  preceding  evening. 
Another  fact  has  been  stated  by  the  salvors,  which 
is  in  some  degree  contradicted,  viz.,  that  after  the 
departure  of  the  Copeland,  upon  the  evening  of  the 
15th,  the  master  of  the  Betsey,  in  consequence  of 
the  increasing  roughness  of  the  weather,  was  com- 
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1848.        pelled  to  let  go  a  second  anchor.     Now,  whether 

— —  the  second  anchor  was  so  dropped  in  the  afternoon 

US  mwY.  ^£  ^j^^  15th,  and  prior  to  the  arrival  of  the  Cope- 
land,  as  stated  in  the  Betsey's  protest,  or  during 
the  night,  according  to  the  statement  of  the  salvors, 
the  fact  itself  can  have  no  material  hearing  upon 
the  issue  in  the  cause,  and  most  unquestionably 
cannot  be  considered  as  in  any  degree  shaking  the 
obligation  of  the  agreement,  or  as  entitling  the 
salvors  to  a  higher  remmieration.  It  was  properly 
observed  in  the  argument,  by  the  counsel  for  the 
Betsey,  that  the  agreement  in  question  was  not  for 
an  ordinary  towage'  service,  and  that  the  reward 
was  upon  a  higher  scale  of  remuneration  than  would 
ordinarily  be  paid  for  towing  a  vessel  from  the 
place  where  the  Betsey  was  Ijring  at  anchor  up  to 
London.  It  may  be  true,  as  was  suggested  by  the 
counsel  for  the  Copeland,  that  the  sum  offered  is 
not  a  much  higher  sum  than  would  be  customarily 
paid.  Still,  in  my  judgment,  it  is  not  sufficient  to 
give  to  the  agreement  in  question  the  character  of 
a  special  agreement,  under  the  circumstances  of 
the  case*  It  would,  I  conceive,  be  exceedingly 
dangerous  to  allow  such  agreements  to  be  set  aside, 
unless  upon  strong  and  sufficient  reasons.  I  see 
no  such  reasons  in  the  present  instance,  and  I  must 
therefore  pronounce  that  the  tender  of  £50  is  a 
sufficient  tender,  and  I  must  give  the  owners  of  the 
Betsey  their  costs  from  the  period  when  such  ten* 
der  was  made. 


THE  HIGH  COURT  OP  ADMIRALTY.  175 


THE  NICOLINA.    Derelict.  J^^ 

20tk  July, 


TN  this  case,  the  Nicolina,  a  Russian  vessel,  was  ApportioDmeot 
discovered  at  sea  ahandoned  hy  her  crew,  ahout  award  bitten 
ninety  miles  to  the  n.w.  of  the  Scilly  Islands.  The  JJ^'^X'tSv? 
master  of  the  Clara  and  Emma,  a  West  Indiaman,  ing  vcswd— 
with  a  valuahle  cargo  on  hoard,  and  hound  from  given  where  m- 
Jamaica  to  London,  put  three  of  his  men  and  his  S^h?d*bl!^n 
chief  mate  on  hoard   the   derelict,  and  she  was  g>venforthe 

mate,  and  for 

hrought  with  difficulty  to  Milford  Haven,  upon  the  the  owners  and 

A  j.i_      i»   A       •!  1      J.  '®*t  of  the  crew* 

4th  of  April  last 

The  value  of  the  ship  and  cargo  was  £1,153. 
An  action  was  entered  by  the  owners,  master,  and 
crew  of  the  Emma,  and  a  separate  action  was 
brought  by  the  mate. 

The  Court  awarded  £550,  and  in  delivering  its 
judgment  observed: — ^With  respect  to  the  appor- 
tionment of  the  sum  awarded,  the  distribution,  in 
all  cases  of  this  kind,  between  the  owners  and  the 
crew,  must  depend  upon  the  peculiar  circumstances 
of  each  individual  case.  Where  no  risk  has  been 
incurred  by  the  vessel  rendering  the  assistance,  it 
is  not  the  usual  custom  for  the  Court  to  decree  to 
the  owners  any  large  portion  of  that  reward  which 
more  properly  belongs  to  the  individuals  whose  ser- 
vices have  effected  the  safety  and  preservation  of 
the  ship.  Upon  the  present  occasion,  I  must  not 
forget  that  the  ship  and  cargo  of  the  Emma  are  of 
considerable  value,  and  that  a  large  portion  of  her 
crew  was  withdrawn,  and  consequently,  to  a  cer- 
tain extent,  the  risk  of  the  Clara  and  Emma  was 
increased.  I  shall  allot  £100  to  the  owners.  With 
respect  to  the  captain,  as  the  whole  responsibility 
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rested  upon  him,  I  shall  allot  to  him  the  like  sum  of 
£100.  Also  to  the  mate  I  shall  allot  £100.  To  the 
three  men  who  went  on  hoard  the  derelict  I  shall 
award  £150,  and  the  remaining  £100  to  the  men 
who  remained  on  board  the  Clara  and  Emma. 

With  regard  to  the  costs,  I  regret  that  there  has 
been  a  separate  appearance  for  two  sets  of  salvors, 
because,  in  cases  of  this  kind,  it  is  not  right  to  put 
the  property  of  this  description  to  double  costs. 
On  the  present  occasion,  I  shall  give  half  costs  to 
each  of  the  parties. 


£7M  My. 

Agreement  be- 
tween the 
master  of  a  ycb- 
sel  salved  and 
the  salvors  up- 
held. 

Claim  of 
the  salvors  dis* 
mined. 


THE  TRUE  BLUE.     Roberts. 

T^HIS  was  also  a  question  respecting  an  alleged 
agreement  in  a  case  of  salvage,  under  the  cir* 
cumstances  noticed  in  the  judgment  of  the  Court. 

The  case  was  argued  by  Phillimare,  A.  A.^  and 
Elphinstone^  for  the  salvors. 

Queen* s  Advocate  and  Bayford^  for  the  owners. 

Per  Curiam. 
The  statements  which  are  set  up  in  this  case  on 
behalf  of  the  respective  parties  in  the  suit,  are 
more  than  usually  conflicting.  The  averment  of 
the  salvors  is  to  this  effect :— that  the  vessel,  laden 
with  a  cargo  of  anchors,  and  other  articles  of  that 
description,  struck  upon  the  West  Rocks,  about 
seven  miles  from  the  port  of  Harwich,  on  the 
morning  of  the  20th  of  March  Jast.  It  is,  I  con- 
ceive, very  unimportant,  in  any  view  that  I  can 
take  of  this  case,  to  ascertain  at  what  precise  pe- 
riod of  the  day  the  vessel  so  struck  upon  the  rocks. 
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Being  upon  the  rocks,  the  salvors,  it  appears,  im-        1848. 

mediately  went  out  to  her  assistance  in  two  boats,  '-^ — 

the  Sylvan,  commanded  by  James  Cook,  and  the  ^bm* 
Aurora's  Increase,  whose  master  is  a  person  of  the 
name  of  Edward  Lewis;  and,  according  to  the 
statement  of  the  salvors,  they  reached  the  vessel 
between  seven  and  eight  o'clock  in  the  morning, 
when  their  services  were  immediately  accepted,  for 
the  purpose  of  assisting  to  get  the  ship  off  the 
rocks.  An  agreement,  it  is  admitted,  was  made 
between  the  master  of  the  True  Blue  and  the 
salvors,  when  their  services  were  so  accepted ;  but 
this  agreement,  it  is  alleged  on  behalf  of  the 
salvors,  was  limited,  and  strictly  limited,  to  the 
service  of  laying  out  the  anchor.  When  that  was 
done,  the  stipulated  service  of  the  salvors  was  con- 
cluded, and  the  agreement  was  at  an  end ;  and  for 
any  further  services  which  might  be  rendered,  they 
were,  according  to  their  representation,  to  receive 
a  further  remuneration.  It  appears  that  they  pro* 
ceeded  to  render  their  assistance  by  laying  out  the 
anchor  in  the  first  instance ;  and  it  has  been  much 
discussed  in  the  argument,  whether  the  anchor  was 
laid  out  in  a  proper  direction  or  not  This  point, 
if  it  be  necessary,  I  will  consider  hereafter.  It 
further  appears  that,  before  the  vessel  was  got  off 
the  rocks,  the  wind  increased ;  and  that  when  she 
did  finally  get  off,  whether  by  the  exertions  of  the 
salvors,  or  whether  she  floated  off  herself,  other 
salvors  were,  at  their  instance,  and  by  their  recom- 
mendation, employed,  and  by  the  united  assistance 
of  four  other  smacks,  in  addition  to  the  two  first 
employed,  the  vessel  was  eventually  brought  safely 
into  the  harbour  of  Harwich,  at  half-past  one,  p.m., 
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1948.  of  the  same  day.  Such,  in  substance,  is  the  case  which 
^^'^'  is  set  up  by  the  salvors  upon  the  present  occasion^ 
^'b^^  and  if  the  feicts  of  the  case  were  precisely  in  accord- 
ance with  the  representation  here  given,  I  should  en- 
tertain no  doubt  whatever  that  the  salvors  would  be 
entitled  to  a  reward  considerably  higher  than  the 
sum  of  £6,  which  has  been  tendered ;  because,  al- 
though the  vessel  might  perhaps  originally  have  been 
in  no  great  danger  when  she  first  struck  upon  the 
rocks,  yet  the  increase  of  the  wind  would  have  ren- 
dered it  exceedingly  expedient,  if  not  indispensable 
to  her  safety,  that  she  should  be  got  off  without 
loss  of  time.  I  will  now  refer  to  the  averment  of 
the  owners  of  the  True  Blue.  It  is  stated  on  their 
behalf  that  Cook  and  Lewis  were  the  principal 
persons  concerned,  and  that  the  master  of  the  True 
Blue  entered  into  a  negociation  with  these  two  in- 
dividuals, whereby  they  undertook,  according  to 
the  terms  of  the  agreement,  to  which  I  will  pre- 
sently advert,  to  eflfect  the  release  of  the  vessel  from 
the  rocks,  and  to  conduct  her  into  the  harbour  of 
Harwich.  It  is  also  further  stated,  that  the  salvors, 
in  performing  the  service,  such  as  it  was,  did  not 
conduct  themselves  with  adequate  skill ;  and  lastly, 
that  there  was  no  necessity  for  the  employment  of 
the  other  four  boats,  and  that  they  were  engaged 
by  Lewis  and  Cook,  without  the  consent  of  the 
master  of  the  True  Blue,  and  against  his  will  and 
repeated  expostulation. 

The  first  consideration,  then,  to  which  I  must 
address  my  attention,  is  the  agreement  in  question. 
It  is  in  these  words : — "  It  is  this  day  firmly  agreed 
by  James  Cook  and  Edward  Lewis,  with  Robert 
Roberts,  master  of  the  True  Blue,  of  Aberdeen,  to 
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aasist  him  to  get  the  ship  off  the  West  Rocks,  and        104& 
to  the  port  of  Harwich,  if  required,  for  the  sum  of       '  '^' 
£6  sterling." 

Now  I  entertain  no  douht  whatever,  that  an 
agreement  of  this  description  can  be  legally  made 
between  a  master  of  a  vessel  in  distress,  and  per- 
sons affording  a  salvage  assistance,  provided  there 
be  a  clear  understanding  of  the  nature  of  the  agree- 
ment ;  that  it  is  made  with  fairness  and  impartiality 
to  all  concerned;  and  that  the  parties  to  it  are 
competent  to  form  a  judgment  as  to  the  obligations 
to  which  they  are  binding  themselves.  Such  an 
agreement,  I  feel  no  hesitation  to  pronounce,  would 
be  a  fainding  instrument,  not  to  be  disturbed  by  a 
judgment  of  this  Court.  On  the  contrary,  it  would 
be  the  duty  of  the  Court  to  enforce  the  fulfilment 
of.  such  an  agreement,  and  I  am  borne  out  in  this 
ofMnion  by  the  authority  of  Lord  Stowell,  in  the 
case  of  the  Mulgrave,  which  has  been  cited  by  the 
Qaeen's  Advocate. 

The  real  issue,  therefore,  which  I  have  to  deter- 
mine in  this  case  is,  whether  or  not  an  agreement 
to.  the  effect  stated,  was  executed  between  the  par- 
ties in  the  suit.  But  before  I  consider  this  point, 
I  will  look  to  the  parties  themselves,  and  their  ca- 
pability of  entering  into  such  a  contract.  With 
respect  to  the  master  of  the  True  Blue,  it  is  most 
undeniably  clear  that  he  was  perfectly  competent, 
acting  on  behalf  of  the  owners,  to  enter  into  any  bond 
Jkk  agreement  which  he  might  think  requisite  for 
the  purpose  of  fixing  the  remuneration  for  the  ser- 
^oes  he  required.  With  regard  to  the  salvors,  on 
the  other  hand,  I  see  no  reason  to  suppose  that 
they  were  persons  so  uninformed  and  ignorant  of 
their  own  interests,  as  not  to  be  equally  capable  of 
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iBis.  binding  themselves  by  on  agreement,  to  which  both 
*^^'^^*  of  them  had  appended  their  signatures.  There 
^mJi"*  was  no  such  imminent  emergency  as  to  prevent 
time  for  due  consideration.  The  weather  was 
moderate  when  they  came  on  board,  and  there  was 
nothing  to  induce  them  to  enter  into  the  agreement 
without  a  just  regard  to  their  own  interests,  and 
the  extent  of  the  service  to  be  performed.  Of  all 
persons  in  the  world,  they  were  the  most  competent 
to  form  an  estimate  as  to  the  value  of  the  service 
which  was  required  froto  them ;  and  it  is  no  argu- 
ment  against  the  validity  of  the  contract,  that  in 
the  first  instance  it  was  entered  into  under  the  im- 
pression that  the  service  would  be  light,  but  that, 
in  consequence  of  a  change  of  weather,  or  other 
circumstances  of  that  nature,  it  subsequently  be- 
came more  onerous.  It  is  the  very  nature  of  agree- 
ments of  this  kind,  to  fix  a  stated  sum  as  a  com- 
pensation for  a  stated  service,  and  the  parties  who 
enter  into  the  engagement  take  the  risk  of  any 
change  of  circumstances  which  may,  in  efiect,  alter 
the  extent  of  the  stipulated  service.  In  the  present 
instance,  if  the  vessel  had  floated  ofi^  the  rocks 
immediately  after  the  agreement  was  signed,  and 
before  the  services  of  the  salvors  commenced,  the 
master  of  the  True  Blue  would  have  been  bound  to 
pay  them  the  stipulated  sum  of  £6.  And  can  it  be 
doubted,  for  a  single  moment,  that  the  salvors, 
supposing  the  agreement  was  duly  entered  into, 
were  equally  bound  to  fulfil  their  part  of  the  con- 
tract,  although  much  greater  difficulties  might  have 
been  introduced  into  its  performance  than  were  ori- 
ginally contemplated  by  them.  Such  a  position 
would  be  alike  repugnant  to  common  sense  and 
to  all  principles  of  equity  and   justice.      Being 
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therefore  of  opinion  that,  in  point  of  law,  there  was        tMs. 
nothing  inequitable  or  unjust  in  the  agreement  in 


Tiffs  Ts-iffv 

question,  and  that,  if  duly  executed  by  the  parties,  blub. 
it  is  a  valid  and  binding  agreement,  I  must  now 
examine  the  terms  of  the  contract,  and  see  whether 
it  was  bond  fide  entered  into  in  point  of  fact 

It  is  admitted  that  the  signatures  to  the  agree- 
ment are  the  proper  signatures  of  Cook  and  Lewis, 
the  immediate  parties  in  the  suit  I  apprehend, 
therefore,  that  primd  fiwie^  unless  the  contrary  be 
proved,  they  must  be  considered  to  be  cognizant  of 
the  contents  of  the  instrument,  and  to  have  in- 
tended to  bind  themselves  according  to  its  tenon 
This  is  the  natural  presumption,  and  is  also  the 
presumption  of  law ;  and  this  presumption  is  further 
confirmed  by  the  evidence  in  the  cause,  and  the 
probabilities  of  the  case  itself  On  the  part  of  the 
master,  David  Bruce  distinctly  swears  that  the 
agreement  was  read  over  to  the  persons,  and  was 
also  read  by  them ;  and  I  do  not  find  any  distinct 
statement  or  plea,  on  the  part  of  the  salvors,  con- 
tradicting the  averment  that  it  was  so  read  over. 
But  what  are  the  probabilities?  Is  it  probable 
that  these  two  persons  being  called  upon  by  the 
master  to  execute  a  written  agreement,  which  so 
deeply  concerned  their  interest  in  the  transaction, 
would  be  satisfied  without  hearing  it  distinctly  read 
over,  or  without  reading  it  themselves  ?  Again : 
is  it  probable  that,  having  learnt  the  contents  of 
the  instrument,  they  could  have  misunderstood  their 
purport  and  efiect  ?  The  statement  made  by  the 
individuals  themselves  in  their  affidavits  of  the  10th 
and  11th  of  June,  is  utterly  irreconcileable  with  the 
whole  course  of  the  transaction.  Their  statement 
is,  that  they  signed  an  agreement  for  £5,  simply  for 
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1848.        the  service  of  laying  ont  an  anchor,  and  getting 
S7ik  jyfy,      ^j^^  vessel  off;  and  that  subsequently  to  the  s^- 
j^M^*     i%  of  ^^s  agreement,  a  discussion  took  place  re- 
specting the  payment  of  an  additional  one  pound 
to   £dward   Lewis,   for   piloting   the  vessel    into 
Harwich   harbour.     This  statement  on  the   part 
of  the   salvors,  it   is   manifest,    is   not  deserving 
of  the   slightest   attention    at   the   hands  of  the 
Court,  and  for  the  following  reasons.     In  the  first 
place,  it  is  evident  not  only  that  the  agreement  in 
question  containfi  nothing  of  the  kind,  but  that  the 
transaction  never  could  have  assumed  that  shape, 
because  it  is  to  suppose  that  the  master,  after  the 
signatures  had  been  appended,  entered  into  a  ne- 
gociation  in  the  very  teeth  of  an  agreement  in  his 
own  handwriting.     There  is  also  this  further  fact 
to  be  noticed,  viz.,  that  it  is  morally  impossible 
that  any  person  signing  the  agreement  could  not 
see  the  sum  of  money  which  was  stipulated  to  be 
paid,  that  it  was  not  £5,  but  £6.     Before  the  sig- 
nature  there  is  written  the  words,  "  The  sum  of 
six  pounds  sterling;**  and  in  figures,  again,  at  the 
foot  of  the  agreement,  there  most  clearly  appears 
£6.    Again,  looking  to  the  terms  of  the  agreement, 
it  is  equally  impossible  that  any  mistake  or  rais* 
apprehension  could  by  possibility  have  occurred. 
**  It  is  this  day  firmly  agreed  with  James  Cook  aiid 
Edward  Lewis,  with  Robert  Roberts,  master  of  the 
True  Blue,  of  Aberdeen,  to  assist  him  to  get  the 
ship  off  the  West  Rocks,  and  to  the  port  of  Har- 
wich, if  required,  for  the  sum  of  £6  sterling."     A 
clearer  agreement,  or  one  more  capable  of  being 
easily  understood,  has,  I  think,  been  seldom  exhi- 
Uted  in  this  Court. 

My  conviction  is,  that  it  was  most  distinctly 
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understood  by  the  salvoirs  upon  the  present  occa-       is4a 

sioD ;  and  this  conviction  is  strengthened  when  I  ^!i!L. 

look  to  the  circumstances  under  which  it  was  mani*  blub. 
festly  executed.  Other  smacks,  it  appears,  were 
coming  up  at  the  time,  able  and  willing  to  have 
rendered  a  similar  assistance  to  this  vessel;  and 
the  appearance  of  these  smacks  would  render  it 
most  probable  that  the  original  salvors  were  de- 
sirous at  once  to  close  the  bargain,  and  to  secure 
the  job  to  themselves  ;  and  the  weather  being  mo- 
<]terate,  they  thought  that,  in  the  sum  of  £6,  they 
should  receive  a  sufficient  reward  for  their  services. 
Under  the  circumstances  of  the  case,  then,  I  am  of 
opinion  that  the  agreement  is  a  valid  agreement, 
and  that  it  is  binding  not  only  upon  Cook  and 
Lewis,  the  immediate  parties  contracting  with  the 
master  of  the  True  Blue,  but  upon  the  whole  of  the 
crews  of  the  two  boats,  the  Aurora's  Increase  and 
the  Sylvan.  I  have,  therefore,  no  discretion  but 
to  reject  the  demands  of  these  two  vessels,  their 
masters  and  crews. 

With  regard  to  the  four  other  smacks, — by  whom 
was  it  that  they  were  employed,  and  was  their  em- 
ployment indispensable  ? 

Upon  this  part  of  the  case  there  is,  I  must  say, 
much  in  the  statement  of  the  salvors  which  excites 
a  considerable  doubt  of  its  accuracy.  The  result  of 
my  examination  into  such  statement  is  to  induce 
me  to  believe  that  the  other  salvors  were  engaged 
by  Lewis  and  Cook  against  the  will  and  inclination 
of  the  master  of  the  True  Blue,  and  for  the  purpose 
of  effecting  a  service  which  Lewis  and  Cook  had 
themselves  undertaken  to  perform.  I  am  therefore 
of  opinion  that  the  crews  of  these  smacks,  if  they 
have  any  claim  at  all  to  be  remunerated,  must 
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184S.        resort  to  those  individuals  who  employed  them,  and 
■  ■  ^^  *^*     not  to  the  owners  of  this  vessel.     I  therefore  pre 
^"b^^^     nounce  for  the  tender,  but  I  shall  decline  to  give 
costs. 


THE  FAMA. 

Ctuseofda-  JN  this  casc,  the  brig  Emma,  on  her  voyage  from 
ri!^  o^nsn  Sicily  to  Southampton,  was  run  foul  of  by  this  ves- 
yLUd^u'i?"*  sel  in  Falmouth  Roads,  upon  the  25th  of  April  kst 
uriiy  taking  a     ^^  actiou  was  entered  for  the  amount  of  the  damage 

duly  ucenied  ,  i  i         n    t    i  i 

pilot  00  board,  Bustaiued ;  and  upon  the  13th  of  July,  the  cause 

vUi^sofSir  was  heard  before  Trinity  Masters,  who  pronounced 

Ad^GUi  aj[v^  that  the  collision  was  occasioned  exclusively  by  the 

abioiTed  from  miscouduct  of  the  pilot  who  was  in  chari^e  of  the 

respoonbility,       ti  i         • 

the  accident       Jtama  at  the  time. 

wiAilfti^aters  The  Court  directed  the  case  to  stand  over,  for 
rfiorlw  lu*  further  consideration  of  the  point  whether  the  pilot 
cenaed,  and  qu  board  the  Fama  was  a  licensed  pilot  under  the 
"^'bytii     provisions  of  the  general  Pilot  Act,  6th  G.  IV. 


misconduct  of  IGK 

the  pilot  alone.     ^  l^O* 


AddamSf  for  the  owners  of  the  Fama,  now  stated 
that  the  pilot  was  a  licensed  pilot,  under  the  ge- 
neral Act,  and  was  proceeding  to  argue  in  support 
of  the  owner's  exemption  under  the  authority  of  the 
decision  in  the  case  of  Lucey  v.  Ingram,  when  he 
was  stopped  by  the  Court. 

Per  Curiam. 
I  need  not  trouble  you ;  I  am  quite  satisfied. .  I 
did  not  dispose  of  the  case  when  the  Trinity  Masters 
attended,  because  I  was  not  aware  by  whom  the 
pilot  was  licensed.  If  he  had  been  licensed  by  a 
corporation  or  a  company,  under  the  provisions  of 
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The  Fama. 


an  Act  of  Parliament  peculiarly  referring  to  such  2m  m 
corporation,  a  difficulty  might  have  arisen  which 
would  have  required  further  consideration ;  but,  as 
it  now  appears  that  the  pilot  was  licensed  by  the 
authority  of  the  Trinity  House,  in  conformity  with 
the  provisions  of  the  general  Pilot  Act,  6  G.  IV., 
and  that  at  the  time  of  the  collision  he  was  actually 
within  the  waters  for  which  he  was  licensed,  the 
difficulty  is  altogether  removed.  The  case  fairly 
falls  within  the  principle  of  the  decision  in  the  case 
of  Lucey  v.  Ingram,  by  which  it  was  determined 
that  the  owners  were  absolved  from  liability  where 
the  damage  was  occasioned  by  the  misconduct  of  a 
pilot  in  charge,  and  acting  in  pursuance  of  the  pro- 
visions of  the  Act,  although  not  taken  on  board  in 
virtue  of  any  of  the  compulsory  clauses.  The  I 
decision  in  question  was  grounded  upon  the  con- 
sideration of  the  whole  statute,  but  more  especially 
with  reference  to  the  7i2nd  section,  which  directs 
"that  every  pilot,  whether  licensed  or  to  be  licensed, 
who  shall,  when  not  actually  engaged  in  his  capa- 
city of  pilot,  refiise  or  decline  or  wilfully  delay  to 
go  off  to  or  on  board  of,  or  take  charge  of  any  ship 
or  vessel  requiring  a  pilot,  and  within  the  limits 
specified  in  his  license,  shall  be  subject  to  certain 
penalties/'  The  Court  of  Exchequer  were  of  opi- 
nion, that  although  it  was  not  compulsory  on  the 
master  to  employ  such  pilot,  yet  if  he  thought  fit 
so  to  do,  such  pilot  was  a  pilot  acting  in  pursu- 
ance of  the  provisions  of  the  Act,  and  consequently 
fell  within  the  provisions  of  the  55th  section.  The 
principle  upon  which  their  opinion  rested  was  that 
it  was  desirable,  for  the  general  safety  of  navi- 
gation, in  cases  where  the  taking  a  pilot  was  not 
compulsory,  to  encourage  the  masters  of  vessels  to 
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The  Fama. 
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isia.        receive   them  on  board.     The  present   case   falls 
^rthjfuii/,      ^mjjjj  |;jjat  construction  of  the  statute,  and  I  must 
therefore  pronounce  that  the  owners  of  this  vessel 
are   exonerated,   but  I  shall   make   no  order  for 
costs. 


THE  COLUMBINE. 

ofTtMdeHn"!  nPHIS  was  a  question  as  to  the  apportionment  of 
cause  of  saivagfs.  a   tender,   which   had   been  accepted   by  the 

Claim  OD  behalf        ,  .  ^       i  r  J 

of  the  owners  of  salvors,  lu  a  causc  or  salvage. 

the  salving  vet- 

«ii,totf.e  Per  Ckiriam. 

shares  of  the 

apprentices  who  A  tender  of  £600  has  been  accepted  by  the 
overruled.  '  salvors  in  this  suit,  and  an  agreement  has  been 
iftm^^^  made  between  the  owners  and  crews  of  the  two 
contract  had       smacks,  that  the  sum   tendered   shall  be  equally 

been  made  to  ,    ,  *  * 

that  effect,  such  divided  between  them.  The  only  point,  therefore, 
bc°n^UiId°void.  which  the  Court  is  called  upon  to  determine,  is  the 
Md^bSc^*'^  apportionment  of  the  two  moieties  amongst  the 
licy-  owners   and   crews  of  the  respective  vessels.     A 

Anapportion-      i.,!  iim  n     i 

menttotheap.  Claim  has  been  asserted,  by  the  owners  of  the  two 
EJ^tedT*  "  vessels,  to  the  shares  of  the  apprentices  who  were 
on  board ;  but  I  cannot  accede  to  the  claim  which 
is  so  made,  and  for  the  following  reasons.  In  the 
first  place,  I  conceive  that  even  if  a  previous  con- 
tract had  been  made  to  that  effect,  such  contract 
would  be  null  and  void  as  against  equity  and 
public  feeling,  because  it  would  be  a  very  great 
discouragement  to  persons  in  the  situation  of  ap- 
prentices, who  are  often  the  most  efficient  hands 
in  vessels  of  this  description ;  and  secondly,  it 
would  be  contrary  to  all  justice  to  give  the  reward 
for  personal  risk  and  exertion,  to  persons  who  have 
not  encountered  the  one  or  undertaken  the  other. 


Tub  Colum- 

MlHtU 
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Having  disposed  of  this  point,  I  will  now  look  to  i8«. 
the  two  cases,  and  divide  the  sum  to  he  distributed  -_  -^—^ 
in  the  proportions  in  which  I  think  the  several 
parties  are  entitled.  The  Gratitude,  it  appears, 
was  the  vessel  which  first  boarded  the  Columbine ; 
and  it  is  admitted  in  the  affidavits  that  the  chief 
responsibility  was  undertaken  by  a  person  of  the 
name  of  Head,  who  composed  one  of  the  crew. 
The  merits  of  this  individual  are  still  more  strongly 
testified  in  the  certificate  of  the  master  of  the  Co* 
lumbine,  who  states  in  the  most  unqualified  terms 
the  benefit  he  derived  from  his  exertions.  I  think, 
therefore,  that  he  is  entitled  to  receive  an  extra 
remuneration ;  and  in  addition  to  what  he  will 
otherwise  receive,  I  shall  award  him  £20.  As  re- 
gards  the  Gratitude,  then,  the  apportionment  which 
I  shall  direct  will  be  as  follows  : — To  the  master  I 
shall  allot  the  sum  of  £50 ;  to  the  two  men  on  board, 
(Richard  Head  being  one,)  £40  each  ;  and  to  the 
two  apprentices,  £20  each.  The  remaining  sum 
of  £110  I  shall  direct  to  be  paid  to  the  owner  of 
the  Gratitude. 

With  respect  to  the  Two  Sisters,  the  circumstances 
of  the  case  are  somewhat  difierent,  and  it  will  be 
impossible  to  carry  out  the  apportionment  precisely 
upon  the  principle  adopted  in  the  case  of  the  Grati- 
tude.  The  crew  of  the  Two  Sisters,  it  appears, 
consisted  of  a  master,  a  mate,  and  three  appren- 
tices. The  apportionment  which  I  shall  direct 
will  be  as  follows  : — To  the  master,  £60 ;  to  the 
mate,  £50 ;  and  to  each  of  the  apprentices,  £20. 
The  remaining  £130  I  shall  decree  to  the  owner 
of  the  Two  Sisters ;  and  my  reason  for  awarding 
a  larger  sum  to  the  owner  than  I  have  given  in 
the  case  of  the  Gratitude  is  this,  viz.,  that  there 
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iRis.        were  three  apprentices  on  board  the  Two  Sisters, 
^«7M     <fc^  y^^^  ^^ly  ^^^  ^^  board  the  Gratitude.     Although 

^""^^J^"**"  I  am  clearly  of  opinion  that  the  owner  is  not  en- 
titled  to  receive  the  whole  benefit  of  the  appren- 
tices' exertions  in  a  salvage  service,  yet  I  think 
the  nature  of  the  apprentices'  connexion  with  the 
vessel  is  to  be  taken  into  reasonable  consideration, 
and,  to  a  certain  extent,  the  owner  should  be  bene^ 
fifed  from  that  source. 
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THE  ANN  AND  MARY.  i843. 

4th  November* 

T^HIS  was  a  suit  promoted  by  the  owners  of  the  ip  doubtful 

Lady   Clinton,  against  the  owners  of  a  vessel  where  there  is  a 
caUed  the  Ann  and  Mary,  for  damage  sustained  by  a  JoUbloDi^a*'^ 
collision  on  the  5th  of  December,  1842.     An  action  i^w^ionihe 

_  -  .  larboard  tack, 

at  law  had  been  brought  by  the  owners  of  the  Ann  although  close 
and  Mary  against  the  owners  of  the  Lady  Clinton,  bJSnd'to"give 
arising  out  of  the  same  collision,  and  the  trial  had  u^n^thertaT^* 
been  held  at  Durham,  during  the  Spring  assizes,  when  Jj^"«*  **J»  ^^' 
a  verdict  was  found  for  the  plaintiffs.  the  latter  may 

The  Court  was,  in  the  present  instance,  assisted  by  tim^wUh  the 
two  of  the  brethren  of  the  Trinity  House.  ••«''-^''"- 

The  case  was  argued  by 

Haggard  and  Ttvissy  for  the  Lady  Clinton. 

Queen^s  Advocate  and  Bayford^  for  the  Ann  and 
Mary. 

Dr.  Lushington,  (addressing  the  Trinity  Masters). 

Gentlemen,  you  have  had  ample  opportunity  of 
reading  all  the  papers  and  evidence  in  the  cause,  and 
you  have  also  heard  the  question  fully  discussed  by 
counsel  at  the  bar ;  it  will  not,  therefore,  be  necessary 
for  me  to  trouble  yt>u  with  any  detailed  observations. 
There  are,  however,  some  points  upon  which  I  con- 
sider it  my  duty  to  address  you.  One  peculiar  fea- 
ture in  this  case  arises  from  the  fact,  that  an  action 
at  common  law  has  been  brought  by  the  owners  of 
the  Ann  and  Mary,  the  vessel  proceeded  against  in 
this  suit,  against  the  owners  of  the  Lady  Clinton,  on 
account  of  this  very  collision;  that  cause  has  been 
tried,  and  a  verdict  was  found  on  that  occasion  for 
the  plaintiffs.     The  first  question  then  is,  what  weight 
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1843.  ought  such  a  verdict  to  have  on  your  and  my  minds? 
4th  ^ov$mh€r.  ^f  ^j^|g  ^^j.^  ^  simple  question  of  fact,  and  merely  to 
AuhjIdMary.  ^^  decided  by  the  credit  of  the  respective  witnesses, 
without  being  examined  with  reference  to  nautical 
skill,  undoubtedly  the  decision  of  a  jury,  if  the  judge 
approved  of  the  verdict,  ought  to  have  considerable 
weight ;  it  would  not  however  (and  it  is  not  attempted 
on  the  present  occasion  to  say  that  it  would)  be  a  bar 
to  the  action.  We  do  not  know,  and  we  cannot 
know,  what  occurred  at  the  trial ;  but  of  this  we  may 
feel  assured,  that,  from  the  nature  of  the  case,  there 
would  be  great  discussion  as  to  the  quarter  from 
which  the  wind  blew.  With  reg-ard  to  the  credibility 
of  witnesses,  it  has  been  contended  at  the  bar,  that 
questions  of  fact  are  much  better  tried  in  a  Court  of 
Common  Law,  where  the  evidence  is  given  viva  voce, 
than  in  this  Court,  where  it  is  given  in  writing.  As 
far  as  my  own  experience  goes,  I  feel  disposed  to  say, 
that,  in  all  ordinary  cases  of  fact,  much  more  reliance 
is  to  be  placed  upon  viva  voce  than  upon  written  evi- 
dence ;  and  for  this  reason,  that  in  the  former  case 
witnesses  are  openly  examined  and  cross-examined: 
but  it  is  a  very  different  thing  when  a  question  is  to 
be  tried  involving  facts  with  which  in  all  probability 
neither  a  judge  nor  a  jury  are  conversant,  and  when 
consequently  they  cannot  know  whether  the  fetcts 
deposed  to  are  reconcilable  with  the  principles  of  ad- 
mitted science.  A  witness,  for  example,  may  give  evi- 
dence with  great  apparent  truth  and  plausibility,  and 
yet  the  facts  he  states  may  be  inconsistent  with  pos- 
sibility, or,  according  to  well  recognized  principles, 
such  facts  may  be  incredible.  I  myself  have  known 
an  instance  of  this ;  I  have  known  a  witness  to  depose 
that  a  ship  was  sailing  within  three  or  four  points  of 
the  wind,  a  fact  which  would  at  once  destroy  his  ere- 
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dit  with  persons  of  nautical  experience,  although  it  ^^  j^J^ber 

mi&fht  not  have  the  same  effect  in  the  minds  of  a  

judge  and  a  jury.  I  must  therefore  say,  with  all  due  ankahdMakt. 
deference  to  the  verdict  of  the  jury,  that  it  is  not  to 
be  considered  as  binding  upon  our  judgment  in  this 
particular  case.  I  may  now  advert  to  the  circumstances 
of  the  case  in  question : — this  action  is  brought  by  the 
Lady  Clinton  against  the  Ann  and  Mary,  and  the  first 
observation  which  I  feel  it  right  to  make  is,  that  as  the 
misconduct  of  the  Ann  and  Mary  is  charged  to  have 
been  the  cause  of  the  damage,  the  parties  proceeding 
are  bound  to  make  out  their  case.  If  then  you  should 
be  of  opinion,  from  the  whole  of  the  evidence,  that 
there  is  a  fedlure  of  proof  on  the  part  of  the  plaintiffs, 
you  must  decide  in  favour  of  the  party  proceeded 
against.  With  regard  to  the  facts  of  the  case,  those 
which  appear  to  me  to  be  material  lie  in  the  nar- 
rowest compass.  There  is  indeed  great  discrepancy  in 
parts  of  the  evidence  on  the  one  side  and  on  the 
other,  but  I  will  first  endeavour  to  point  out  those 
which  are  incontrovertible.  The  Lady  Clinton  was 
laden  with  coals,  and  was  proceeding  towards  the  port 
of  Dover.  She  was  on  the  starboard  tack ;  her  course 
was  south-east,  and,  according  to  her  statement,  the 
wind  was  south-west  or  south-west  by  west ;  the  two 
first  of  these  facts  is  undenied,  the  third  is  contro- 
verted. On  the  other  hand,  the  statement  on  behalf 
of  the  Ann  and  Mary  is,  she  was  in  ballast,  on  the 
larboard  tack,  her  course  north  by  west,  the  wind 
west  and  by  north.  Now  if  the  statement  made  on 
behalf  of  the  owners  of  the  Lady  Clinton  be  true,  I 
apprehend  that  there  is  no  question  whatever ;  indeed 
it  is  admitted  at  the  bar,  that  if  her  statement  as  to 
the  wind  be  correct,  what  she  did  on  that  occasion 
was  perfectly  right  and  proper ;  and  then  it  would 

p  2 


192  CASES  DETERMINED  IN 

1843.       follow,  that  the  Ann  and  Mary,  although  she  did  not 

alter  her  course  when  she  first  descried  the  Lady 

AmnanoMaby.  Clinton,  yet,  as  she  did  afterwards  alter  it  by  putting 
her  helm  down,  was  in  error.  Assuming  the  wind 
to  be,  as  stated  by  the  Lady  Clinton,  south-west  or 
south-west  by  west,  on  descrying  the  Lady  Clinton 
it  was  the  duty  of  the  Ann  and  Mary  not  to  have  put 
her  helm  down,  but  to  have  kept  her  course  ;  but  her 
own  statement  is,  that,  although  she  at  first  kept  her 
course,  she  did  just  before  the  collision  put  her  helm 
down.  This  brings  the  case  to  the  point  on  which 
there  has  been  so  much  discussion,  namely,  as  to  the 
precise  quarter  in  which  the  wind  was ;  this  evidence 
*■  consists  in  the  affidavits  of  the  masters,  the  mates  and 

the  crews  of  the  two  vessels,  and  each  side  swear  in 
support  of  their  respective  statements.  There  are  also 
persons  of  respectability  who  give  evidence  on  both 
sides,  and  some  of  whom  were  on  the  spot  at  the 
time ;  and  there  are  also  entries  from  various  logs 
kept  at  different  parts  of  the  coast,  and  which  are  not 
perhaps  wholly  reconcilable  with  each  other,  unless, 
gentlemen,  you,  with  your  nautical  knowledge,  may 
be  able  to  reconcile  them.  Now,  certainly,  I  am  of 
opinion,  so  far  as  depends  on  the  balance  of  credibility 
on  the  one  side  or  the  other,  that  I  cannot  take  upon 
myself  to  tell  you  that  either  party  has  not  stated  the 
truth  according  to  their  respective  statements.  It  be- 
comes, therefore,  very  desirable  that  you  should,  if 
possible,  come  to  a  conclusion  from  the  facts  admitted 
in  the  case,  or  not  contested,  and  without  reference  to 
the  conflicting  parts  of  the  evidence.  I  am  not,  how- 
ever, aware  that  the  circumstances  of  this  case  furnish 
you  with  sufficient  facts  to  enable  you  to  do  this. 
There  do  however  appear  to  me  to  be  two  circum- 
stances deserving  of  great  consideration.     I  may  be 
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mistaken ;  if  so,  you,  gentlemen,  from  your  nautical        ISlLw 

judgment,  will  be  able  to  show  where  the  delusion 

exists.  It  is  stated,  and  not  denied,  that  the  Lady  AkwandMaby. 
Clinton,  after  the  collision,  made  for  the  shore  and 
came  to  anchor,  and  also  that  the  other  vessel  pro- 
ceeded on  her  voyage.  Now  if  this  had  been  stated 
in  the  original  pleadings,  namely,  the  feet  that  the 
Lady  Clinton  made  for  the  shore  on  the  larboard 
tack,  it  would  have  been  incontrovertible  evidence 
that  the  wind  could  not  be  from  north  by  west.  It 
has  not  however  been  so  averred,  and  I  request  you, 
therefore,  not  to  rely  in  the  slightest  degree  on  any 
statements  in  the  affidavits  that  the  Lady  Clinton  was 
on  the  larboard  tack  when  she  came  to  an  anchor ; 
but  you  will  consider  whether  the  feet  of  her  having 
proceeded  to  anchor  and  having  approached  the  land, 
can  lead  to  the  conclusion  that  the  wind  could  not 
have  been  to  the  north  by  west.  There  is  another 
circumstance  which  weighs  strongly  on  my  mind. 
It  has  been  contended  on  the  part  of  the  owners  of 
the  Ann  and  Mary,  that  there  was  a  want  of  a  good 
look  out,  and  negligence  on  the  part  of  the  master 
and  crew  of  the  Lady  Clinton.  I  cannot  however 
discover  on  the  face  of  the  evidence  any  circumstances 
which  will  support  that  averment ;  the  only  fact  relied 
on  for  that  purpose  is,  that  the  Lady  Clinton,  when 
she  first  descried  the  Ann  and  Mary,  was  not  able  to 
discover  whether  she  was  going  the  one  way  or  the 
other.  It  is  stated  on  the  part  of  the  Lady  Clinton, 
that  she  first  descried  the  Ann  and  Mary  at  some  dis- 
tance off;  and  that  is  quite  consistent  with  the  state- 
ment, that  at  that  distance  she  was  not  able  at  first 
to  discover  which  way  the  other  vessel  was  standing; 
but  it  is  also  stated,  and  not  denied,  that  as  soon  as 
she  did  discover  the  precise  course  the  other  vessel 
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1843.  was  proceeding  on,  the  master  of  the  Lady  Clinton 
^^  caused  a  lanthom  to  be  exhibited  over  the  lee  bow, 
Ann aId Mary.  ^^^  *^^  puiposc  of  giving  noticc  of  his  position.  This 
is  an  act  at  least  showing  that  he  was  on  the  alert ; 
whether  the  light  was  blown  out,  or  went  out  by 
accident,  is  a  circumstance  which  does  not  detract 
from  the  intention,  although  the  Ann  and  Mary  may 
not  have  derived  the  benefit  of  the  intended  warning. 
As  it  is,  I  see  no  reason  for  assuming  that  a  proper 
look  out  was  not  kept  on  board  this  vessel.  What 
did  she  do,  as  soon  as  she  discovered  the  real  state  of 
the  circumstances  ?  She  put  her  helm  a-port.  On 
the  part  of  the  Ann  and  Mary,  it  is  stated,  that  her 
crew  saw  the  Lady  Clinton  one  quarter  of  a  mile  off. 
Now  this  is  a  circumstance  wWch,  if  it  be  true,  and  I 
assume  it  to  be  true,  strikes  me  thus ;  if  the  master 
of  the  Clinton,  as  soon  as  he  discovered  the  position 
of  the  Ann  and  Mary,  did  put  his  helm  to  port,  and 
if  the  master  of  the  Ann  and  Mary,  who  saw  the 
Lady  Clinton  one  quarter  of  a  mile  off,  did  keep  his 
course,  until  the  moment  before  the  collision,  how 
was  it  possible  that  the  two  vessels  did  not  go  clear  of 
each  other  ?  I  cannot  think,  on  this  supposition,  that 
the  case  can  be  as  represented  by  the  owners  of  the 
Ann  and  Mary.  Now,  gentlemen,  if  the  wind  be,  as 
represented  by  the  Lady  Clinton,  her  measures  were 
correct,  and  it  necessarily  follows,  that,  if  you  believe 
this  to  have  been  so,  you  will  give  your  judgment 
for  her ;  if,  on  another  supposition,  the  wind  was  free 
for  both  vessels,  if  the  wind  was  somewhere  between 
west  and  by  north,  and  south-west  by  west,  then  the 
Lady  Clinton  was  on  the  starboard  tack,  and  the  Ann 
and  Mary  was  on  the  larboard ;  in  that  case  also  I 
apprehend  that  you  will  pronounce  in  favour  of  the 
Lady  Clinton.     But  you  must  also  take  into  your 
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consideration  a  third  state  of  the  case ;  supposing  you  ^  }!^J^i^r 

to  be  of  opinion,  and  to  come  to  the  conclusion,  that  -; 

the  wind  was  as  represented  by  the  Ann  and  Mary,  AnwAvutdAiLr. 
did  that  vessel  pursue  a  proper  course,  on  deserpng 
the  other  vessel  coming  on  in  a  straight  direction,  or 
almost  in  a  straight  direction?  You  will  consider 
whether^  under  this  state  of  circumstances,  according 
to  nautical  principles,  although  she  might  be  close 
hauled,  and  the  other  vessel  might  be  sailing  free, 
the  Ann  and  Mary  ought  not  to  have  pursued  mea- 
sures different  from  what  she  did.  You  will  take  all 
these  circumstances  into  your  consideration,  and  give 
me  your  opinion  as  to  what  was  the  cause  of  the 
collision. 

JThe  Trinity  Masters. 
The  Ann  and  Mary,  by  her  own  statement,  saw 
the  Lady  Clinton  one  quarter  of  a  mile  off,  nearly 
right  a-head,  or  a  little  on  the  lee  bow.  The  Ann  and 
Mary  was  close  hauled  on  the  larboard  tack.  Al- 
though it  was  not  a  dark  m'ght,  it  must  have  been 
difficult  to  judge  whether  the  approaching  vessel  was 
standing  close  to  the  wind  or  a  little  off;  it  was  there- 
fore the  duty  of  the  Ann  and  Mary  to  bear  away,  as 
is  the  established  law  under  doubtful  circumstances 
for  all  vessels  close  hauled  on  the  larboard  tack  to  do. 
We  are  of  opinion  that  the  Ann  and  Mary  was  wrong 
in  what  she  did ;  a  vessel  close  hauled  on  the  larboard 
tack  must  give  way,  she  never  ought  to  have  put  her 
helm  a-lee. 

The  Court. 
Pronounce  for  damages  and  costs. 

The  Trinity  Masters. 
We  beg  to  observe  to  this  Court,  that  the  golden 
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1843.       rule  so  long  established  must  be  strictly  adhered  to ; 
'  it  is  this,  that  the  vessel  on  the  larboard  tack  is  to 


The 

Ann  AND  Mart,  givc  Way,  and  the  vessel  on  the ,  starboard  tack  to 
hold  on.  And  the  new  rule  which  has  lately  been 
made  for  steam  vessels,  namely,  each  to  put  the  helm 
a-port,  under  all  doubtful  circumstances,  assimilates 
with  it.  The  vessel  on  the  starboard  tack  puts  her 
helm  a-port  to  keep  her  wind,  and  the  vessel  on  the 
larboard  tack  does  the  same  to  bear  away.  The  same 
rule  now  applies  to  sailing  as  well  as  to  steam  vessels, 
and  if  Jt  be  strictly  adhered  to,  there  will  not  be  one 
thousandth  part  of  the  accidents  which  now  occur. 

In  the  course  of  the  argument  of  this  case  it  was 
proposed  to  read  the  affidavits  of  two  of  the  elder 
brethren  of  the  Trinity  House,  who  had  been  ex- 
amined on  the  trial  at  law,  stating  their  opinions  on 
the  case,  arising  from  what  they  heard  on  the  trial. 

Per  Curiam. 
These  affidavits  may  be  classed  under  one  of  two 
heads ;  either  they  contain  evidence  of  what  was  said 
or  done  on  the  trial,  or  they  are  the  opinion  of  nau- 
tical men  with  regard  to  evidence,  on  nautical  points, 
given  in  the  course  of  a  trial.  I  have  no  hesitation 
in  sajdng,  that  I  can  receive  no  evidence  of  this  na- 
ture as  to  what  occurred  at  a  trial ;  most  assuredly  no 
partial  statement  of  what  occurred  on  that  occasion 
could  in  the  slightest  degree  influence  my  decision 
on  the  present  question.  If  I  wanted  information  on 
any  point  connected  with  the  trial,  the  notes  of  the 
learned  judge  are  the  only  authority  to  which  I 
should  resort.  The  opinions  of  nautical  men  on  a 
question  of  seamanship,  indeed  of  men  of  science  on 
points  of  science  generally,  when  a  clear  statement  of 
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the  -whole  of  the  facts  has  been  laid  before  them,  is  ^^^  ]^^i^ 
admissible  evidence  in  this  as  well  as  other  courts; 


Thi 

but  in  this  case  I  am  assisted  by  gentlemen  of  great  AnnandMaky. 
skill  and  experience  in  nautical  matters,  and  it  would 
be  most  inconvenient,  and  injurious  to  the  ends  of 
justice,  if  in  cases,  where  the  Court  always  has  the 
benefit  of,  and  derives  the  greatest  assistance  from,  the 
opinions  on  nautical  points  of  the  Trinity  Masters, 
the  proceedings  were  allowed  to  be  incumbered  by 
any  evidence  by  way  of  opinion  on  such  points. 
These  affidavits  must  on  both  grounds  be  rejected. 


THE    TRAVELLER.  24th  Novmber, 

TN  this  case  the  Yarm,  a  small  schooner  of  forty-  it  i»  the  duty  of 

three  tons,  whilst  proceeding  from  Bridlington  to  th«  Urboard 
London  with  a  cargo  of  oats,  was  run  down  on  the  ira^SJun*^ 
night  of  the  4th  January  by  the  schooner  the  Tra-  }J*/^^'^ 

Veller.  without  con- 

The  collision  took  place  when  the  two  vessels  were  JicMhe  oibCT 
oflF  the  Spurn  Light,  and  the  schooner,  the  Yarm,  was  J^*pS?nu  lo^' 
so  severely  dams^ed,  that  she   sunk  shortly  after-  J®****"*-   ^^' 
wards.     TTie  present  action  was  by  plea  and  proof,  nounwi  for. 
and  the  case  was  argued  before  Trinity  Masters  by — 

Addama  and  Robinson,  for  the  Yarm. 

Queen's  Advocate  and  Harding y  for  the  Traveller. 

Per  Curiam. 
Gentlemen,  the  question  to  be  decided  in  this  case 
is,  which  of  the  two  vessels,  under  the  circumstances 
detailed  in  the  evidence  ought  to  have  kept  the  wind, 
and  which  ought  to  have  given  way.  The  facts  of 
the  case  are  unfortunately  embarrassed  by  gTeat  con- 
tradictions in  the  evidence  on  both  sides;  and  with 
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v^flmftir  '®®P®^*  *^  *^®  statement  which  is  set  up  on  behalf  of 

'  the  Yarm,  the  vessel  proceeding  in  the  cause,  there 

TtiAvl^LMm.  is,  you  will  observe,  a  discrepancy  between  the  plea 
originally  given  in  and  the  affidavits  of  the  witnesses 
who  have  been  produced  in  its  support.  There  is 
also  some  discrepancy  in  the'evidence  of  the  witnesses 
themselves.  This  circumstanoe  has  been  much  com* 
mented  upon  in  the  argument  at  the  bar :  but  having 
carefully  attended  to  the  observations  of  the  learned 
counsel,  I  am  bound  to  tell  you  that  in  my  opinion 
the  discrepancy  is  not  such  as  would  justify  us  in 
discrediting  either  the  case  set  up  by  the  Yarm  or 
the  evidence  of  the  witnesses.  In  proceedings  of  this 
kind  it  not  unfrequently  happens  that  when  the  ori- 
ginal statement  is  given  in,  there  are  some  points 
which  are  not  clearly  understood  by  the  practitioneiB 
in  the  cause ;  hence  it  arises  that  the  statement  in  the 
pleadings  will  occasionally  be  at  variance  with  the 
evidence.  In  the  present  instance,  in  forming  your 
opinion,,  you  will  have  to  look  to  the  evidence  and 
not  to  the  original  statement.  With  regard  to  the 
discrepancy  between  the  witnesses  themselves,  I  would 
observe  that  in  all  courts  of  law  a  discrepancy  in  the 
evidence  upon  non-essential  points  is  no  conclusive 
disparagement  to  the  integrity  of  the  witnesses. 
Where,  on  the  contrary,  the  testimony  of  the  wit- 
nesses strictly  coincides  in  all  minute  particulars,  there 
is  much  greater  reason  for  disbelieving  them,  and  not 
for  giving  them  credit,  because  the  probability  is  that 
the  story  has  been  shaped  in  concert,  and  that  they 
have  determined  beforehand  that  they  will  agree 
even  in  the  most  minute  particular. 

Let  us  now,  gentlemen,  consider  the  facts  of  the 
case  as  they  are  set  forth  on  the  one  side  and  the 
other.     The  statement  of  the  Yarm  is,  that  she  was 
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proceeding  from  Bridlington  to  London  i^ith  a  cargo  1643. 
of  oats,  the  wind  being  W.  S.W.,  and  her  course  lying  ^^^  ^*'^'^^' 
S.  with  a  starboard  tack  on  board ;  that  shortly  after  ti^vslli*. 
passing  the  Spurn  Light  she  perceived  the  Traveller 
approaching,  upon  which  she  kept  her  course,  and 
h^ed  the  Traveller  to  ptlt  her  helm  a- weather ;  but 
the  Traveller  paid  no  attention  to  her  hailing,  but  kept 
her  course.  Such  is  the  statement  in  plea  which  has 
been  given  in  on  behalf  of  the  Yarm.  In  the  evidence 
of  her  witnesses,  however,  the  collision  is  attributed  not 
merely  to  the  Traveller  having  kept  on  her  course, 
but  also  to  her  having  put  her  helm  to  leeward,  so  as 
to  come  more  directly  in  contact  with  the  Yarm.  Now 
according  to  my  view  of  the  case,  as  I  have  already 
observed,  although  this  is  to  a  certain  extent  a  depar- 
ture from  the  averment  in  the  plea,  if  the  matter  rested 
here,  I  do  not  think  that  the  discrepancy  between  the 
statement  in  plea  and  the  evidence  of  the  Yarm's  wit* 
nesses  could  materially  affect  the  merits  of  the  question 
to  be  decided ;  and  for  this  reason — that  if  it  was  the 
duty  of  the  Traveller  to  give  way,  it  is  of  no  import- 
ance whether  she  omitted  to  give  way  or  kept  her 
helm  to  leeward ;  in  either  case  it  is  obvious  that  she 
would  have  been  equally  in  fault. 

Let  us  now  look  to  the  case  which  is  set  up  on 
behalf  of  the  vessel  proceeded  against.  After  stating 
that  she  was  proceeding  on  the  larboard  tack  and  in 
a  north-westerly  course,  the  wind  being  W.  by  N.  to 
W.  N.W.,  she  fiirther  alleges,  that  when  the  two  ves- 
sels were  approaching  each  other,  the  Yarm  was  hailed 
to  go  to  the  windward.  This  is  an  important  aver- 
ment, as  showing  that,  in  the  judgment  of  the  persons 
on  board  the  Traveller,  it  was  incumbent  upon  the 
Yarm  to  give  way,  and  her  own  duty  was  to  keep  her 
course.     With  respect  to  the  relative  position  of  the 
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1843.        two  vessels  at  the  time,  there  is  a  contradiction  in  the 

24lh  November. 


two  statements.  On  the  part  of  the  Traveller  it  is 
TitATrLLPR.  averred,  that  when  first  descried  the  Yarm  was  about 
two  points  on  the  lee-bow  of  the  Traveller.  On  the 
part  of  the  Yarm  the  statement  is  of  a  contrary  nature. 
I  do  not  think  it  necessary  to  enter  into  a  minute 
consideration  as  to  which  of  these  statements  is  cor- 
rect; and  for  this  reason — ^in  the  first  place,  it  would 
be  most  extremely  difficult  to  ascertain  the  point  from 
the  evidence  before  us;  and  secondly,  I  apprehend 
that  it  has  been  distinctly  laid  down  over  and  over 
again  that  when  two  vessels  on  opposite  tacks  are 
approaching  each  other,  and  there  is  a  probability  of 
a  collision,  it  is  the  duty  of  the  vessel  on  the  larboard 
tack  to  give  way  at  once,  without  considering  whe- 
ther the  other  vessel  be  one  or  more  points  to  leeward. 
There  is  one  other  circumstance  to  which  I  wiD 
advert  before  I  conclude  my  observations.  It  is  ad- 
mitted by  the  witnesses  on  behalf  of  the  Traveller, 
that  upon  the  night  when  the  collision  took  place  a 
vessel  might  have  been  seen  a  mile  off.  The  night 
therefore  could  not  have  been  a  dark  night.  It  is 
also  further  admitted  on  the  part  of  the  Traveller,  that 
when  she  first  descried  the  Yarm,  there  was  ample 
time  to  have  put  her  helm  to  windward;  but  that 
according  to  her  judgment  this  was  not  a  proper 
measure  to  be  adopted,  but  that  she  was  bound  to 
keep  her  course.  Gentlemen,  you  will  have  the 
goodness  to  take  all  these  circumstances  into  your 
consideration,  and  to  favour  me  with  your  opinion 
whether  you  think  that  the  Traveller  is  to  blame. 

Trinity  Masters. 
The  Traveller  ought  to  have  given  way. 
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Per  Curiam.  ^itkNeL^. 

In  that  case  I  pronounce  for  the  damage  of  course, — 

with  the  costs.  Tbavelleb. 

Both  this  and  other  decisions  which  have  taken 
place  are  very  important*  with  respect  to  vessels  en- 
gaged in  the  occupation  in  which  these  vessels  were 
employed,  as  establishing  the  principle  that  at  night  it 
is  the  duty  of  the  vessel  on  the  larboard  tack  to  give 
way  to  a  vessel  on  the  starboard  tack,  even  although 
the  latter  should  be  sailing  with  the  wind  free. 


THE  VIRGIL.     Wilson. 


5(^  December. 


IN  this  case  the  Virgil,  a  briff  of  237  tons  burthen,  Maaten  of 
o    '  o  ^  '  vessels  dsvi- 

bound  from  Archangel  to  Bristol,  with  a  cargo  of  gating  at  night, 
deals,  battens,  &c.,  at  about  eight  o'clock  p.  m.  of  the  „«  airproi^r 
night  of  6th  October,  came  into  collision  with  the  JSg^'ufe^"' 
sloop  Jean,  which,  from   the  damage   she  received,  [.*»fn«e»»fco*- 
shortly  afterwards  sunk,  her   crew  being  saved   on     a  vessel  saii- 
board  the  Virgil.     An  action  was  entered  in  the  sum  ITnd  foj^\ight 

ofsooz.  ::^'TJZ, 

The  act  on  petition  in  substance  pleaded,  that  the  »»*»  set,  con- 

T  i^Ark  1  1  •        T_  demned  in  the 

sloop  Jean,  of  49  tons  or  thereabouts,  was  m  the  pro-  damage  sued 
secution  of  a  voyage  from  Hartlepool  to  Dundee  with 
a  cargo  of  coals,  and  about  half-past  seven  p.  m.  of 
the  evening  on  which  the  collision  occurred,  she  was 
off  Coquet  Island,  the  Coquet  light  bearing  W.,  dis- 
tant about  three  miles  and  half,  the  wind  N.  W.  by 
W.,  with  a  stiff  breeze,  the  sea  being  smooth  and  the 
night  dark ;  that  the  said  sloop  was  on  the  larboard 
tack  upon  a  wind  steering  about  N.,  and  a  good  look 
out  was  being  kept  on  board,  when  .the  brig  pro- 
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Th»  Virgil. 


e.E  ]^^^\  ceeded  against  was  observed  on  the  sloop's  starboard 
bow,  having  her  topmast  studding  sails  set,  steering 
S.  half  W.,  and  about  two  ships  length  distant ;  that  ^ 
said  brig  was  instantly  hailed  by  the  mate  of  the  said 
sloop,  but  that  she  returned  no  answer,  and  continued 
her  course  without  any  alteration ;  the  consequence  of 
which  was  that  she  struck  the  sloop,  which  neither 
did  nor  could  do  any  thing  to  avoid  the  collision, 
with  such  force  as  to  cut  her  down  to  the  water's 
edge,  and  the  sloop  shortly  afterwards  went  down 
head  forwards  and  was  totally  lost. 

The  case  set  up  by  the  owners  of  the  Virgil  in  the 
answer  to  the  act  on  petition  was  to  the  effect  that  a 
good  look  out  was  kept  on  board  the  Virgil,  but  that 
in  consequence  of  the  state  of  the  night,  which  was 
described  as  hazy  and  very  dark,  it  was  impossible  for 
the  persons  on  board  the  Virgil  to  see  the  sloop,  which 
being  small  and  deeply  laden,  and  sailing  close  to  the 
wind,  there  was  merely  the  thickness  of  her  masts  to 
form  a  loom  ;  that  no  hailing  was  heard  on  board  the 
brig,  and  that  the  said  brig,  notwithstanding  the 
greater  size  of  her  loom,  was  not  seen  from  the  sloop 
until  the  moment  of  the  collision.  The  answer  to 
the  act  then  further  denied  that  the  accident  was  oc- 
casioned by  any  neglect  or  misconduct  of  the  persons 
on  board  tiie  Virgil,  but  was  wholly  and  entirely  the 
result  of  inevitable  accident  owing  to  the  darkness  of 
the  weather,  and  that  admissions  to  this  effect  had 
been  made  and  repeated  by  the  master  of  the  Jean 
subsequent  to  the  collision  in  question. 

These  declarations  were,  as  a  matter  of  course, 
counterpleaded  and  denied  in  a  rejoinder  on  behalf  of 
the  Jean. 

'^^  by- 

Vinson,  for  the  Virgil. 


\ 
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Addams  and  Hardingj  for  the  Jean.  ^^^  D^ltmftw 


Per  Curiam. 
Gentlemen, — It  rarely  happens  in  cases  of  this 
description  that  the  Court  can  place  any  safe  reliance 
upon  declarations  or  admissions  purporting  to  have 
been  made,  recenti  facto,  by  the  masters  or  the  crews 
of  either  of  the  vessels  in  the  cause.     Where  such  de- 
clarations are  pleaded  on  the  one  side,  it  almost  uni- 
formly occurs  that  they  are  counterpleaded  and  denied 
on  the  other;  and  in  the  conflict  of  evidence  which  ne- 
cessarily arises,  it  is  impossible  for  the  Court  to  ascer- 
tain, with  any  accuracy  or  satisfaction  to  itself,  to 
which  side  a  preferable  credence  should   be  given. 
Dismissing  therefore  from  consideration  in  the  present 
instance  certain  declarations  which  have  been  so  much 
discussed  in  the  arguments  of  the  learned  counsel, 
I  will  endeavour  as  shortly  as  possible  to  bring  under 
your  notice  the  real  facts  of  the  case  as  they  are  repre- 
sented to  have  taken  place  previously  to  and  at  the 
time  of  the  collision  in  question.     The  statement  on 
behalf  of  the  Jean,  the  vessel  that  was  run  down,  is 
shortly  to  this  effect :  She  was,  it  is  alleged,  proceed- 
ing northwards  on  the  larboard  tack,  with  the  wind 
N.  W.  by  W.,  and  about  half-past  seven  in  the  even- 
ing of  the  6th  of  October  last,  and  when  about  three 
miles  or  three  miles  and  a  half  off  the  Coquet  Island 
light,  she  descried  the  Virgil,  the  vessel  proceeded 
against,  approaching  on  the  larboard  bow.     It  is  fur- 
ther alleged  on  her  behalf,  that  being  on  a  wind  it 
was  totally  impossible  for  her  to  change  her  course, 
and  that  the  other  vessel  ran  into  her  and  sunk  her. 
Such  is  the  statement  on  the  part  of  the  Jean ;  a  short 
statement  it  is  true,  but  one  that  in  my  view  of  it  is 
quite  suflSicient,  and  which  fixes  the  locality  of  the 
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1843.        accident  beyond  all  question  of  doubt.     I  will  now 

advert  to  the  defence  which  is  set  up  by  the  Virgil, 

iRoiL.  ^^^  .^  ^  doing  I  must  observe  that  this  defence  is, 
in  some  respects,  of  an  extraordinary  description. 
After  stating  her  own  voyage  and  the  place  where  the 
collision  occurred,  the  answer  of  the  Virgil  simply 
alleges  that  the  night  was  very  dark  and  hazy,  and 
that  a  good  look  out  was  kept  by  the  watch  on  deck. 
Is  it  not  extraordinary  that  in  this  answer,  which  is 
her  defence,  and  which  ought  to  contain  the  whole  of 
that  defence,  there  is  not  to  be  found  one  single  aver- 
ment as  to  the  wind— as  to  the  rate  at  which  the 
vessel  was  sailing — as  to  the  tack  she  was  on — ^as  to 
the  course  she  was  pursuing — as  to  the  sails  that  were 
set — or  as  to  which  bow  was  struck  ?  Not  one  single 
averment  I  repeat  respecting  any  of  these  matters  is 
to  be  found  in  the  answer  to  the  act  on  petition.  A 
circumstance  I  must  say  which  is  calculated  not  only 
to  excite  a  considerable  surprise  in  the  mind  of  the 
Court,  but  to  put  a  very  considerable  difficulty  in  the 
way  of  the  Virgil  herself.  The  practice  of  the  Court 
requires  that  all  the  essential  particulars  of  the  defence 
should  be  set  forth  in  the  pleadings  in  the  first  in- 
stance ;  and  if  this  Court  was  to  sanction  the  attempt 
which  has  been  made  in  the  present  instance  to  supply 
the  omission  of  these  matters  in  plea,  by  importing 
them  into  the  affidavits  of  the  witnesses,  great  detri- 
ment and  injustice  must  be  done  towards  the  adverse 
parties  in  the  suit,  by  the  introduction  of  matter  which 
they  could  never  have  the  opportunity  of  meeting. 

Such  then  being  the  substance  of  the  case  set  up 
by  the  Virgil,  it  is  obvious  that  her  defence  is  rested 
upon  a  case  of  inevitable  accident ;  in  other  words, 
that  the  night  was  dark  and  hazy,  and  that  she  had 
not  the  power  to  avoid  the  collision.     Now  let  us  for 
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Thb  Vxroil. 


a  moment  consider  what  is  meant  by  the  term  inevit-  ^^^  ^d<^^, 
able  accident.  In  my  apprehension,  an  inevitable 
accident  in  point  of  law  is  this,  viz.  that  which  the 
party  charged  with  the  offence  could  not  possibly 
prevent  by  the  exercise  of  ordinary  care,  caution  and 
maritime  skill.  If  a  vessel  charged  with  having  oc- 
casioned a  collision  should  be  sailing  at  the  rate  of 
eight  or  nine  miles  an  hour,  when  she  ought  to  have 
proceeded  only  at  the  speed  of  three  or  four,  it  will 
be  no  valid  excuse  for  the  master  to  aver  that  he 
could  not  prevent  the  accident  at  the  moment  it 
occurred,  if  he  could  have  used  measures  of  precau- 
tion, that  would  have  rendered  the  accident  less  pro- 
bable ;  it  may  undoubtedly  be  important  that  a  voyage 
should  be  completed  in  the  most  speedy  manner,  but 
such  speed  must  be  combined  with  safety  to  other 
vessels  sailing  in  an  opposite  course.  This  is  the  doc- 
trine of  the  Courts  of  Admiralty  in  cases  of  this  kind, 
and  by  this  doctrine  you  must  be  guided  in  forming 
your  opinion  upon  the  present  occasion.  Let  us  then 
for  a  moment  consider  in  conclusion,  how  and  in  what 
degree  the  application  of  this  doctrine  bears  upon  the 
defence  which  has  been  set  up  by  the  owner  of  the 
vessel  proceeded  against. 

Now  it  appears  to  me,  there  are  only  two  points 
on  which  it  is  possible  to  fix  upon  the  Virgil  any 
want  of  propriety  of  conduct,  viz.  that  she  did  not 
keep  a  good  look-out,  or  that  she  was  carrying  a 
greater  press  of  sail  than  she  ought  to  have  carried 
under  the  circumstances  of  the  case.  Upon  the  first 
point,  looking  to  the  evidence  before  me,  I  am  not 
prepared  to  affirm  negatively  that  a  good  look-out  was 
not  kept.  With  respect  to  the  more  important  mat- 
ter, whether  she  was  or  was  not  carrying  more  sail 
than  under  the  circumstances  she  ought  to  have  car- 

VOL.  II.  Q 
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1843.        ried,  it  is  to  be  noticed  that  she  clearly  had  the  wind 

eeem     .    ^^^  ^^^   ^j^^^   ^^    ^j^^    ^.^^    ^£  ^^    Collision    shc   WBS 

sailing  with  her  studding  sail  set;  it  is  also  to  be 
borne  in  mind  that  the  night  is  admitted  to  have 
been  dark  and  hazy.  Under  these  circumstances, 
gentlemen,  then  it  remains  for  you  to  consider  whe- 
ther the  Vii^l  has  or  has  not  so  conducted  herself 
with  respect  to  the  quantity  of  sail  she  was  carrying, 
that  in  point  of  fact  she  rendered  the  accident  more 
probable  than  it  would  otherwise  have  been. 

Trinity  Masters  were  of  opinion,  that,  looking  to 
the  courses  of  the  two  vessels,  the  state  of  the  wind, 
and  more  especially  to  the  darkness  of  the  night,  the 
Virgil  ought  to  have  been  under  more  easy  sail,  and 
was  consequently  to  blame. 

Damage  pronounced  for,  with  costs. 


nthDicember.  EBENEZER.    Varwell. 

A  vessel  run-  T^HE  act  ou  petition  in  this  case  set  forth  that  the 
far/wind.'wid  suow  the  Coucord,  of  the  burthen  of  200  tons, 

^SrefaiiTtop-  Bailed  from  the  port  of  Newcastle,  bound  to  the  port 
sti*Voreand\ft  ^^  London,  with  a  cargo  of  coals,  on  the  morning  of 
maiDtaii,  and  the  19th  of  May  last.  That  the  said  vessel  proceeded 
the  wwthLr*^ '  OU  her  voyagc  without  any  material  occurrence  till 
^ick  aS\he**  midnight  of  the  22nd,  when  she  was  tacked  to  the 
i^^eFfrom  ^outhward,  the  Dudgeon  light  vessel  bearing  S.  and 
further  obaenr-  by  E.  half  E.,  distant  about  seven  or  eight  miles,  the 
fnSe^adu  opon  wcathcr  clear  and  moderate,  the  wind  E.S.E.,  and  the 
i^v?toWe^acci-  ^^  vessel,  with  two  courses  set,  steering  close  to  the 
^»*'  wind  on  the  larboard  tack  at  the  rate  of  about  three 

knots  an  hour,  not  being  able  to  lay  her  course.  That 
at  a  quarter-past  one,  a.  m.  the  next  day,  the  23rd  of 
May,  the  weather  began  to  darken  and  became  very 
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thick,  so  that  objects  could  not  be  discerned  at  more       i843* 

^  Vlik  December, 


than  two  ships'  length  off,  whereupon  one  of  the 
watch,  who  was  forward,  began  and  continued  blow-  ebmTezer. 
ing  a  horn,  and  another  of  the  said  watch  continued 
keeping  a  good  look-out.  That  about  half-past  one 
of  ike  same  day,  a  vessel  was  perceived  right  a-head 
of  the  Concord,  but  rather  on  the  starboard  bow,  and 
steering  directly  for  her,  whereupon  the  helm  of  the 
Concord  was  instantly  put  hard  a-lee,  in  order  to 
deaden  the  blow,  and  thereby  save  life  if  not  pro- 
perty, it  being  impossible  to  have  avoided  a  collision 
either  by  putting  her  helm  up  or  by  any  other  means, 
in  consequence  of  the  two  vessels  being  so  near,  and 
the  rapid  rate  at  which  they  were  then  approaching 
each  other.  That  before  the  Concord  at  all  answered 
her  helm,  or  altered  her  position,  the  said  vessel,  which 
proved  to  be  the  Ebenezer,  the  vessel  proceeded 
against,  ran  into  the  Concord's  starboard  bow,  doing 
her  such  damage  as  caused  her  to  sink  about  an  hour 
and  twenty  minutes  after  receiving  the  blow.  That 
the  Ebenezer,  when  so  discovered,  was  running  north- 
wards with  a  fair  wind,  and  had  a  square  sail,  topmast 
studding  sail,  fore  and  aft  mainsail  and  gaff  topsail 
set>  the  said  square  saU  being  very  deep,  and  pre- 
venting anything  being  seen  a-head  of  her.  That 
there  was  no  notice  given  of  her  proximity  to  any 
other  vessel  towards  which  she  was  running,  and 
although  hailed  from  the  Concord,  such  hailing  was 
ineffectual.  That  the  said  collision  was  entirely  at- 
tributable to  those  on  board  the  Ebenezer,  in  carrying 
such  an  improper  press  of  sail  on  a  thick  foggy  night, 
and  in  the  fair- way  course  of  coasting  vessels,  without 
the  necessary  precautions  taken,  and  without  a  good 
look-out  being  kept  on  board. 

The  answer  to  the  act  on  the  part  of  the  Ebenezer 

q2 
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1843.     ■  admitted  that  the  Concord  might  have  been  sailine 


close  to  the  wind  on  the  larboard  tack  at  the  rate  of 
£b^"bb.     three  knots  an  hour,  and  that  she  was  unable  to  lay 
her  course ;  it  also  admitted  that  at  the  time  of  the 
collision  the  weather  became  very  thick,  but  denied 
that  a  vessel  could  at  such  time  be  seen  at  a  distance 
of  two  cables'  length  off,  or  that  the  sound  of  a  fog 
horn  was  heard  by  any  person  on  board  the  Ebenezer 
as  coming  from  the  Concord.     It  was  also  further 
admitted  that  the  Ebenezer  was  running  northward 
with  a  fair  wind  and  a  square  sail,  topmast  studding 
sail,  fore  and  aft  mainsail,  and  gaff  topsail  set ;  and 
that  at  the  time  those  on  board  the  Concord  saw  the 
Ebenezer,  the  two  vessels  were  so  near  that  it  was 
perfectly  impossible  for  either  the  Concord  or  the 
Ebenezer  to  avoid  the  collision,  notwithstanding  the 
said  Concord  might  have  put  her  helm  hard  a-lee. 
The  answer  then  in  conclusion  alleged  that  a  good 
look-out  was  kept  on  board  the  Ebenezer,  the  captain 
sounding  the  fog  horn  almost  without  intermission. 
That  the  sails  which  were  set  in  the  said  schooner 
were  not  larger  or  more  numerous  than  such  as  would 
be  used  by  any  person  commanding  a  schooner  of  the 
Ebenezer's  tonnage  in  such  weather ;  and  from  the 
number  of  vessels,  upwards  of  400,  in  the  North  Sea 
at  the  time,  had  the  said  schooner  carried  less  sail 
than  she  actually  carried,  she  would  have  been  in 
danger  of  being  run  down  by  some  other  vessels  sail- 
ing in  the  same  direction.     That  the  collision  was  not 
at  all  attributable  to  the  mismanagement  of  the  per- 
sons on  board  the  Ebenezer  as  assigned,  but  entirely 
attributable  to  the  extreme  thickness  of  the  fog,  and 
that  no  human  power  or  skill  could  prevent  the  loss 
that  occurred. 
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The  case  was  argued  before  Trinity  Masters  by  i843. 

12th  Deesmlmr. 

Addams  and  Robinson^  for  the  owners  of  the  Con-         ^^ 

cord.  Ebknezeb. 

Haggard  and  R.  Phillimore,  for  the  Ebenezer. 

Per  Curiam. — Dr.  Lushington. 

Grentlemen,  In  this  case  I  must  call  your  attention 
to  one  or  two  observations  in  the  first  instance,  which 
I  conceive  are  of  importance  both  as  regards  the  re- 
sult of  the  case  itself  and  the  future  practice  of  the 
Court  in  cases  of  this  kind.  You  are  well  aware,  I 
presume,  from  the  experience  you  have  had  in  these 
eases,  that  all  our  proceedings  are  commenced  by  what 
is  termed  an  act  on  petition,  in  which  the  party  pro- 
ceeding in  the  cause  is  supposed  to  set  forth  the 
whole  grounds  upon  which  he  rests  his  case.  You 
are  also  aware,  I  presume,  that  the  answer  of  the 
party  defendant  in  the  suit  ought  to  contain  all  the 
grounds  of  his  defence,  and  not  only  so,  but  also  any 
blame  which  he  deems  imputable  to  the  party  pro- 
ceeding in  the  cause.  Now  this  is  of  the  utmost  im- 
portance, and  ought  to  be  distinctly  understood ;  and 
I  hold  it  indispensable  in  this  case  and  all  others  that 
we  should  consider  the  charge  on  the  one  side  and 
on  the  other  upon  what  is  originally  stated  in  the 
pleading  in  the  cause,  and  if  affidavits  are  produced 
in  this  or  other  causes  at  variance  with  these  state- 
ments, or  extraneous  to  them,  such  affidavits  are  to  be 
rejected,  as  well  as  the  arguments  which  are  attempted 
to  be  drawn  from  them. 

Having  thus  directed  your  attention  to  the  prin- 
ciple upon  which  these  proceedings  are  conducted,  I 
will  now  briefly  point  out  to  you  what  was  the  ori- 
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1843.  ginal  case  set  up  on  behalf  of  the  Concord,  the  vessel 
12th  D^ur.  proceeding  in  the  cause. 
Ebinmir.  It  is  alleged  on  her  behalf,  that  at  a  quarter-past 
one  a.m.  of  the  23rd  of  May  last,  the  weather  began 
to  darken  and  become  very  thick,  so  that  objects 
could  not  be  discerned  more  than  two  cables  distant 
That  about  that  period  of  time  a  vessel  was  observed 
right  a-head  of  her,  and  steering  directly  towards  her 
a  little  on  the  larboard  bow.  That  in  order  to  save 
the  vessel,  by  deadening  the  blow,  and  thereby  in  all 
probability  to  save  the  lives  of  those  on  board,  the 
helm  of  ^he  Concord  was  instantly  put  hard  a-lee,  but 
that  in  consequence  of  the  two  vessels  being  so  near 
to  each  other,  and  the  rate  at  which  they  were  so  re- 
spectively sailing,  it  was  impossible  to  avoid  a  col- 
lision, and  before  the  Concord  at  all  answered  her 
helm  or  altered  her  position,  the  vessel,  which  proved 
to  be  the  Ebenezer,  the  vessel  proceeded  against,  ran 
into  the  Concord's  starboard  bow. 

You  will  here  observe,  that  the  state  of  the  weather, 
the  distance  at  which  the  respective  vessels  could  be 
seen,  and  the  measures  adopted  by  the  Concord,  are 
distinctly  set  forth.  You  will  also  observe,  in  a  sub- 
sequent part  of  the  act  on  petition,  that  the  blame  is 
expressly  imputed  to  the  Ebenezer,  in  having  more 
sails  set  than  she  ought  to  have  carried  imder  the 
circumstances,  and  that  she  did  not  keep  a  good  look- 
out. 

This  being  the  case  set  up  in  the  act  on  petition  by 
the  party  proceedii:ig  in  the  cause,  it  is  obvious  that 
the  owners  of  the  Ebenezer,  the  vessel  proceeded 
against,  must  have  been  cognizant  of  the  case  which 
was  made  against  them,  because  this  act  on  petition, 
by  the  practice  of  the  Court,  is  invariably  delivered 
to  the  opposing  parties  in  the  suit,  to  shape  their  de- 
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fisnce  accordingly.     It  was  therefore  perfectly  com-       iS43. 
petent  for  the  owners  of  the  Ebenezer,  in  the  present  ^^**  ^«»»»*<^- 


instance  (had  any  such  ground  of  defence  existed),  ebbwkeb. 
to  have  said  that  the  blame  waB  imputable  to  the 
Concord  in  thus  putting  her  helm  hard  a-lee ;  but  no 
such  chaj^  is  made  upon  the  present  occasion.  I 
shall  not,  therefore,  ask  your  opinion  whether  the 
Concord  was  to  blame  in  so  putting  her  helm  a-lee, 
because  it  is  not  a  point  made  in  the  case,  although 
the  counsel  for  the  Ebenezer  has  adverted  to  it  in  the 
argument. 

Let  us  now  see  how  the  case  stands  with  respect  to 
the  Ebenezer,  the  vessel  proceeded  against.  The  prin- 
cipal blame  imputed  to  her  is,  that  she  was  carrying 
too  great  a  press  of  sail  under  the  circumstances  of 
the  case,  "  running  with  a  feir  wind,  and  having  her 
square  sail,  topmast  studding  sail  fore  and  aft,  main* 
ssdl  and  gaff  top  sail  set,  and  the  said  square  sail  being 
very  deep."  Her  course  it  appears  was  N.W.,  the 
wind  being  E.S.E.,  consequently  she  was  free. 

Now,  gentlemen,  this  being  the  state  of  the  case, 
you  will  have  to  consider  whether  the  measure  adopted 
by  the  Concord,  in  putting  her  helm  a-lee,  was  a  right 
measure  or  not.  With  regard  to  the  sails,  which  are 
admitted  to  have  been  set  by  the  Ebenezer,  I  cannot 
pretend  to  form  an  opinion  whether  it  was  proper  and 
justifiable  or  otherwise ;  but  with  respect  to  the  night, 
I  have  no  hesitation  in  expressing  my  conviction  that 
it  was  very  dark,  and  in  this  opinion  I  rely  upon  the 
evidence  of  James  Mitchell,  who,  it  is  stated,  belongs 
to  the  floating  light  vessel,  distant  about  eight  miles 
from  the  place  where  the  collision  took  place,  and  who 
describes  the  night  in  the  following  terms :  ^^  that  the 
density  of  the  fog  during  the  whole  of  the  said  last- 
mentioned  time,  which  was  the  time  of  the  collision. 


Thb 
Ebbnkzxb* 
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1843.  was  such  as  rendered  it  impossible  for  any  object 
whatever  being  seen  beyond  the  distance  of  100  feet 
from  the  said  light  vessel." 

Now,  gentlemen,  without  pretending  to  ascertain 
whether  at  the  time  of  the  collision  a  vessel  could  be 
seen  100  feet  or  70  feet  oflf,  a  circumstance  that  must 
so  entirely  depend  upon  the  size  of  the  vessel  and 
other  circumstances,  I  apprehend  that  it  may  be  safely 
taken  for  granted  that  the  night  in  question  was  ex- 
ceedingly dark  and  misty.  This  being  so,  it  will  be 
for  you  to  consider  and  determine  whether  or  no, 
under  the  circumstances,  you  are  satisfied  that  the 
Ebenezer,  in  carrying  the  sail  she  is  admitted  to  have 
carried,  was  under  a  greater  press  of  sail  than  she 
ought  to  have  been.  I  will  only  notice,  in  conclusion, 
that  it  is  stated  on  behalf  of  the  Ebenezer,  as  a  reason 
for  her  carrying  the  sail  she  did,  that  a  very  large 
quantity  of  vessels  were  immediately  in  her  w^ie,  and 
that  she  carried  the  sail  in  question  for  the  purpose  of 
avoiding  the  possibility  of  any  of  the  vessels  running 
into  her.  This  is  a  matter  entirely  for  your  consider- 
ation ;  and  taking  into  your  consideration  all  the  cir- 
cumstances of  the  case,  you  will  oblige  me  by  stating 
whether  the  collision  in  question  was  occasioned  by 
the  default  of  either  and  which  of  the  vessels,  or 
whether  it  is  to  be  attributed  solely  and  entirely  to 
inevitable  accident. 

Trinity  Masters. 
We  are  of  opinion  that  the  Concord  did  right  in 
not  porting  her  helm  immediately  that  she  saw  the 
Ebenezer,  and  under  the  circumstances  of  the  case, 
particularly  looking  to  the  leather,  that  no  blame 
attaches  to  the  Ebenezer,  but  that  the  collision  was 
the  result  of  inevitable  accident. 
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Per  Our. — In  that  case  I  pronounce  {^;ainst  die       "<*• 
damaece  sued  for.  

^  The 

Bt.  Haggard.— Wiih  costs  ?  ^•^""• 

Per  Cur. — No ;  under  the  circumstances  I  am  not 
inclined  to  give  costs.  I  think  there  were  a  great 
many  difficulties  in  the  case  which  might  fairly  have 
misled  both  parties. 


LONDON  PACKET.     Britt.  nr^  r^mmtn. 


T^HIS  was  a  cause  of  damage  promoted  by  Robert  The  application 
Priest,  of  the  port  of  Hull,  and  others,  the  owners  Houi tjJiJ. 
of  the  vessel  Hull,  against  the  ship  or  vessel  London  tion  with  respect 

^^  *•  to  two  veteelt 

Packet,  her  tackle,  apparel,  &c.  meettog  each 

The  circumstances  of  the  case  as  set  forth  in  the  nj!irn'the*ia^r-* 
act  on  petition  were  to  the  following  eflfect :  it  was  Jj^he'faMn*^^ 
stated,  that  at  four  o'clock  a.  m.  of  the  1st  of  June  •tarbwrd  tack, 
last,  the  brig  Hull,  of  the  burthen  of  116  tons,  sailed  the  pntuifption 
irom  Middlesbro',  in  the  county  of  York,  bound  on  a  t^JljJ\re  Si- 
voyage  to  London,  with  a  cargo  of  coals,  and  at  seven  JJ^jh^otheTM^ 
a.  m.  arrived,  in  tow  of  a  steam  tug,  at  the  fair- way  »  not  ioteoded 
buoy  at  the  mouth  of  the  river  Tees,  when  the  steam  theCeads^nhe 
tug  was  cast  off,  the  wind  at  such  time  being  E.S.E.  SHwllJiD^ii 
with  Ught  breezes.     That  upon  the  steam  tug  being  ^j,^^"*^'*^' 
cast  off,  the  brig,  in  consequence  of  the  head  wind, 
stood  to  the  northward  on  the  starboard  tack,  and  con- 
tinued on  such  tack  till  noon,  when  she  was  tacked 
to  the  southward  on  the  larboard  tack,  on  which  tack 
she  remained  until  four  o'clock  p.  m.,  when  she  was 
again  tacked  to  the  N.E.  on  the  starboard  tack,  and 
continued  upon  such  tack  until  half-past  seven  p.  m., 
when  the  wind  gradually  died  away,  so  that  at  half- 
past  eight  she  became  wholly  becalmed ;  and  it  being 
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^843.        ebb  tide  at  the  time,  and  also  in  consequence  of  the 
'  swell  of  the  sea,  the  brig  was  thrown  athwart  the  tide 

"pace^*'  with  her  head  to  the  N.  and  E.,  her  helm  being 
lashed  a-lee.  That  she  remained  in  this  position  until 
eleven  p.  m.,  when  a  light  air  having  sprung  up  from 
the  southward,  her  yards  were  braced  sharp  up  on  the 
starboard  tack,  her  helm  was  put  hard  to  starboard, 
and  her  head  brought  up  to  the  wind  ;  but  notwith- 
standing, the  said  brig,  for  want  of  sufficient  wind, 
was  still  unmanageable.  That  about  ten  minutes  past 
eleven  p.  m.,  the  night  being  clear,  a  schooner,  which 
proved  to  be  the  London  Packet,  bound  for  Sunder- 
land, in  ballast  trim,  was  seen  by  the  watch  on  deck 
about  a  quarter  of  a  mile  oflF  coming  down  upon  her 
from  the  southward,  with  all  her  sail  set,  and  bring- 
ing with  her  a  breeze  from  the  S.S.W..  That  the 
schooner  was  immediately  hailed  to  keep  clear  of  the 
brig,  but  she  notwithstanding  kept  her  course  and 
ran  a-board  the  said  brig.  That  the  damage  was  en- 
tirely occasioned  by  the  neglect  of  the  persons  on 
board  the  schooner,  and  that  the  brig,  by  reason  of 
the  premises,  could  do  nothing  to  avoid  the  collision, 
being  still  unmanageable,  by  reason  of  not  answering 
her  helm,  and  having  her  head  sails  shivering  in  the 
wind. 

On  behalf  of  the  London  Packet  it  was  pleaded, 
that  she  set  sail  from  Rye  upon  the  28th  of  May, 
bound  to  Sunderland,  with  a  cargo  of  oak  plank  and 
timber,  and  upon  the  1st  of  June,  about  half-past 
eleven  o'clock,  she  was  crossing  the  mouth  of  the 
Tees,  with  the  wind  moderate  from  the  S.W.  by  W., 
and  all  her  sails  set  except  the  studding  sails.  That 
the  night  was  fine,  but  the  weather  was  hazy,  and  no 
moon  up.  That  I.  B.,  the  master,  being  upon  deck 
and  upon  the  look-out,  observed  a  brig,  which  proved 
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to  be  the  Hull,  the  vessel  proceeding  in  the  cause,  a  ,«^^i2L 

short  distance  off,  on  the  larboard  bow,  the  schooner  -- — - 

standing  a  course  N.N.W.  half  W.  That  the  helm  Pac»t. 
of  the  schooner  was  thereupon  immediately  put  to 
port,  and  she  bore  away  two  points  of  the  compass. 
That  the  helm  of  the  brig  was  continued  a-starboard, 
and  she  bore  down  upon  the  schooner  with  all  sails 
set  and  full.  That,  as  the  two  vessels  neared  each 
other,  the  helm  of  the  schooner  was  put  hard  a- 
port,  and  so  continued  until  the  collision  took  place. 
That  the  master  of  the  schooner  hailed  the  brig  to 
port  her  helm,  but  notwithstanding  she  continued  to 
bear  down  upon  the  schooner,  and  that  the  accident 
was  entirely  imputable  to  the  misconduct  of  the  brig, 
in  so  keeping  her  helm  a-starboard,  &c. 

The  Court  was  assisted  by  Trinity  Masters,  and 
the  case  was  argued  by 

Addams  and  Bobinson,  for  the  Hull. 

Haggard  and  Tunss,  for  the  London  Packet. 

Per  Curiam. 
The  learned  Judge  having  adverted  in  detail  to  the 
facts  of  the  case  as  set  forth  in  the  pleadings,  pro- 
ceeded to  address  the  Trinity  Masters  to  the  following 
effect :  Now,  gentlemen,  I  wish  particularly  to  direct 
your  attention  to  the  statement  of  the  Hull,  the  vessel 
proceeding  in  the  cause,  because  you  will  be  able  to 
judge  whether  it  is  true  in  point  of  fact,  and  whether 
the  measures  adopted  on  the  one  side  and  on  the  other 
were  the  correct  and  proper  measures  to  be  pursued 
under  the  circumstances.  The  statement  of  the  Hull 
is,  that  her  yards  were  braced  sharp  up  on  the  lar- 
board tack,  that  her  helm  was  put  hard  to  starboard, 
with  her  head  to  the  S.E. ;  and  being  in  this  position. 
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i^SISLber.  *^®  schooner,  the  London  Packet,  the  vessel  pro- 
ceeded  against,  came  down  upon  her  with  all  her 
Packkt.  sails  set,  and  with  a  breeze  from  the  S.S.W. ;  it  is 
also  further  stated,  that  at  the  period  of  the  collision 
the  breeze  had  not  reached  the  Hull,  and  that  in 
point  of  feet  she  was  in  an  unmanageable  condition, 
and  could  do  nothing. 

On  the  other  side  it  was  admitted  that  the  wind  at 
the  time  was  S.W.  and  by  W.,  and  that  the  course  of 
the  London  Packet  was  N.N.W.  half  W. ;  the  London 
Packet  therefore,  you  will  perceive,  had  the  wind  in 
her  favour.  It  is  further  admitted  on  behalf  of  the 
London  Packet,  that,  perceiving  the  helm  of  the  brig 
to  be  a-starboad,  the  helm  of  the  London  Packet  was 
put  to  port,  and  the  master  of  the  schooner  hailed  the 
person  on  board  the  Hull  to  put  her  helm  a-port 
likewise,  but  that  she  continued  to  starboard  her  helm, 
and  came  sheer  on  into  the  bows  of  the  schooner. 

Gentlemen,  great  reliance  and  much  stress  has 
been  placed  by  the  counsel  for  the  London  Packet 
upon  the  fact  tliat  the  helm  of  that  vessel  was  ported 
as  stated,  and  a  great  deal  has  been  said  upon  the  rule 
laid  down  by  the  Trinity  House  with  respect  to  ves- 
sels meeting  each  other,  the  one  on  the  larboard,  the 
other  on  the  starboard  tack. 

Gentlemen,  that  rule  has  been  recognized  and 
adopted  over  and  over  again  in  this  Court,  and  I  hope 
it  will  never  be  departed  from  in  any  case  where  it 
applies. 

The  question  however  arises,  does  this  rule  apply 
to  the  immediate  circumstances  o&the  case  before  us  ? 
In  my  humble  judgment  it  does  not,  and  for  this 
reason,  viz.  that  the  application  of  the  rule  in  question 
depends,  I  apprehend,  upon  the  presumption  that  the 
two  vessels  are  directly  opposing  each  other,  and  is 
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not  intended  to  apply  where  the  heads  of  the  respec-  i^tk^S^btr. 
tive  vessels  are  lying  in  different  directions.  "Z    ~ 

If  therefore  you  believe  the  statement  of  the  Hull,  Paceit. 
that  she  was  lying  with  her  head  to  the  S.E.,  and 
that  the  course  of  the  London  Packet,  as  stated  by 
herself,  was  N.N.W.  half  W.,  it  is  obvious  that  the 
two  vessels,  prior  to  the  collision,  were  not  approach- 
ing with  their  heads  opposing  each  other. 

If  this  be  so,  a  different  consideration  appUes  with 
respect  to  the  course  pursued  by  the  London  Packet, 
whether  she  ought  to  have  ported  her  helm  or  not. 
This  point,  gentlemen,  I  must  refer  to  your  nautical 
experience ;  and  I  will  also  request  you  to  give  me 
your  opinion,  whether  the  brig  under  the  circum- 
stances could  have  done  any  thing  to  avoid  the  acci- 
dent. 

The  Trinity  Masters  were  of  opinion  that  the  Lon- 
don Packet  had  a  fair  wind  and  commanded  steerage 
way,  and  that  had  she  continued  her  course  instead 
of  porting  her  helm,  she  would  have  passed  to  wind- 
ward of  the  brig;  that  in  attempting  to  cross  the 
brig  by  porting  her  helm  she  did  wrong,  and  brought 
about  the  collision. 

Damage  pronounced  for. 


THE  FORTITUDE.     Douglass. 


20tik 


rpHIS  was  a  cause  civil  and  maritime,  promoted  by  CoDttniction  of 
the  mortgagees  of  forty-eight  sixty-fourth  parts  S^he'iiSte  3" 
or  shares  of  the  vessel,  respecting  certain  claims  of  I^J  ^abiio/^' 
the  said  mortgagees  under  a  deed  of  mortgage,  bearing  power  conferred 
date  4th  August,  1841.  bythettatute 

It  appeared  that  T.  Humphreys,  the  owner  of  the  to'tii^qo^^ISf 
forty-eight   sixty-fourth    parts  in   question,   having  32^°Jf®^*rt^* 


mortgaged. 
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30fh  pi^i^   mortgaged  hig  said  shares  to  the  mortgagees  as  a  se* 

curity  for  his  banking  transactions,  the  ship  never- 

FoKTiTUDi.  theless  remained  in  the  possession  and  under  the 
SS'ned\o*tbe  ^^^^sig^ment  of  the  owners,  and  in  the  month  of 
ihip^itieifbeing  October,  1841,  sailed  under  the  command  of  J.  Doug- 
lass, also  part  owner,  on  a  voyage  from  London  to 
South  Australia,  and  other  parts  in  the  China  Seas, 
and  back  to  England.  During  the  voyage  T.  H., 
the  mortgagor,  became  a  bankrupt,  and  the  ship  re- 
turned to  London  with  a  valuable  cai^o  on  boards 
Douglass,  the  master,  being  at  such  time  the  only 
solvent  owner  of  the  said  ship.  The  freight  for  the 
transportation  of  the  cargo  was  duly  paid  by  the  con- 
signees to  Douglass,  the  master,  who  dispc^ed  of  the 
lai^r  portion  thereof  in  the  liquidation  of  his  own 
wages  as  master  and  the  liabilities  of  the  ship  during 
the  voyage.  Upon  the  return  of  the  ship,  actions  were 
commenced  in  this  Court  for  wages  on  behalf  of  the 
mariners,  and  these  actions  were  still  pending  upon 
the  2d  July,  1841,  when  a  principal  action  was  also 
entered  on  behalf  of  the  mortgagees,  claiming  forty- 
eight  sixty-fourth  shares  of  the  gross  freight  so  paid 
into  the  master's  hands. 

The  warrant  as  against  the  freight  was  executed  by 
the  arrest  of  the  cargo,  and  bail  was  given  on  behalf 
of  Douglass,  the  master,  and  the  consignees  of  the 
cargo  in  the  sum  of  £2000.  An  appearance  to  the 
action  was  also  given  on  their  behalf,  under  protest. 

The  act  on  petition  in  support  of  the  protect,  afltef 
setting  forth  the  circumstances  of  the  case  as  stated 
above,  further  alleged  that,  by  an  act  of  parliament 
of  the  3  &  4  Vict.  c.  65,  intituled  "An  Act  to  improve 
the  Practice  and  extend  the  Jurisdiction  of  the  High 
Court  of  Admiralty  of  England,"  it  is  by  the  third 
section  of  the  said  act  enacted  in  the  wohls  following. 
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to  wit,  "  And  be  it  enacted,  that  after  the  passing  of  jo^k  j5iSiiA«.. 

this  act,  whenever  any  ship  or  vessel  shall  be  under  — 

arrest  by  process  issuing  from  the  said  High  Court  of  Fortitude 
Admiralty,  or  the  proceeds  of  any  ship  or  vessel  having 
been  so  arrested  shall  have  been  brought  into  the 
registry  of  the  said  Court,  in  either  such  case  the  said 
Court  shall  have  free  jurisdiction  to  take  cognizance 
of  all  claims  and  causes  of  action  of  any  persons  in 
respect  of  any  mortgage  of  such  ship  or  vessel,  and  to 
decide  any  suit  instituted  by  any  such  person  in  re- 
spect of  any  such  claims  or  causes  of  action  respec- 
tively ;"  and  that  by  the  fourth  section  of  the  said  act 
it  is  farther  enacted  in  the  words  following,  "  And  be 
it  enacted,  that  the  said  Court  of  Admiralty  shall 
have  jurisdiction  to  decide  all  questions  as  to  the  title 
or  ownership  of  any  such  ship  or  vessel,  or  the  pro- 
ceeds thereof  remaining  in  the  registry  owing  in  any 
cause  of  possession,  salvage,  damage,  wages  or  bot-  ' 
tomry,  which  shall  be  instituted  in  the  said  Court 
after  the  passing  of  this  act ;"  that  the  jurisdiction 
given  to  the  Court  of  Admiralty  by  the  said  two 
sections  of  the  act  in  respect  to  the  claims  of  mort- 
gagees is  confined  to  the  ownership  of  any  ship  or 
vessel,  or  the  proceeds  thereof;  and  that  no  juris- 
diction whatever  is  given  to  the  said  Court  to  adju- 
dicate upon  the  title  or  ownership  of  mortgagees  to 
the  freight  or  earnings  of  any  ship  or  vessel,  much 
less  to  permit  mortgagees  to  commence  a  principal 
action  in  the  said  Court  against  the  freight  or  earnings 
of  any  ship  or  vessel ;  that  the  action  in  this  case,  so 
fer  as  regards  the  freight,  is  a  principal  action,  the 
actions  at  the  suit  of  the  mariners  being  against  the 
ship  only.  That  said  J.  D.,  as  the  only  solvent  owner 
and  master  of  the  said  ship,  was  the  only  person  le- 
gally entitled  to  receive  the  smd  freight,  and,  after 
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30U  D^6«r.  payment  thereout  of  the  liabilities  thereupon,  to  pay 

— = over  to  the  proper  persons  entitled  to  receive  the  same 

?oRHTUDi.  their  proper  proportions  of  the  residue  of  the  said 
freight.  Wherefore  the  proctor  of  the  said  J.  D.,  &c., 
prayed  the  Judge  to  pronounce  for  his  protest,  and  to 
dismiss  his  parties,  and  the  bail  given  on  their  behalf, 
from  all  further  observance  of  justice,  &c. 

In  behalf  of  the  mortgagees,  it  was  pleaded,  in  an- 
swer to  this  act  on  petition,  that  at  the  time  the  action 
was  entered  in  the  cause,  the  vessel  was  under  the 
above  arrest  of  the  Court  at  the  suit  of  the  mariners, 
and  that  such  arrest  was  a  sufficient  foundation  for 
the  Court's  authority  to  entertain  this  action,  under 
the  provisions  of  the  third  section  of  the  act  3  & 
4  Vict.;  that  the  construction  of  this  section  was 
altogether  irrespective  and  independent  of  any  con- 
nection with  the  fourth  section  of  the  said  act.  Where- 
fore the  proctor,  &c. 

The  question  was  argued  by 

Addams  and  Bayfordj  for  the  mortgagees. 
Haggard  and  Cktrteisj  in  support  of  the  protest. 

Judgment. — Dr.  Imshington. 

This  vessel  was  originally  arrested  in  a  suit  for 
mariners'  wages.  Whilst  under  the  arrest  of  the 
Court,  a  warrant  was  extracted  against  the  ship  and 
freight  at  the  instance  of  Messrs.  Pease  and  Co.,  the 
mortgagees  of  forty-eight  sixty-fourth  shares  in  the 
ship,  and  this  warrant  was  executed  by  the  arrest  of 
the  cargo.  An  appearance  under  protest  having  been 
given  on  behalf  of  Douglass,  the  master  and  part 
owner,  and  of  the  consignees  of  the  cargo,  an  act  on 
petition  was  brought  in  stating  to  the  following  efifect, 
[Court  here  adverted  to  the  contents  of  the  act  on 
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petition,  and  proceeded  to  observe] — The  question        ib43. 

then,  it  appears,  is  confined  to  a  simple  question  of '- 

jurisdiction.  If  the  Court  possesses  a  jurisdiction,  it  foetituob. 
is  bound  to  exercise  it,  however  great  may  be  the 
difficulty  and  complexity  of  the  questions  which  may 
arise ;  if  it  has  no  jurisdiction,  even  a  failure  of  justice 
consequent  thereupon  would  not  authorize  the  Court 
to  interfere  in  the  matter.  In  the  course  of  the  ob- 
servations which  have  been  addressed  to  the  Court  by 
the  learned  counsel  at  the  bar,  the  learned  counsel 
have  founded  their  arguments  principally  upon  the 
act  of  parliament,  3  &  4  Vict.  c.  65;  and  in  the 
course  of  those  arguments,  two  cases  were  cited,  viz., 
the  Percy,  reported  in  the  third  volume  of  Dr.  Hag- 
gard's Reports ;  and  the  Dowthorpe,  which  I  myself 
decided.  I  will  now  proceed  to  notice  the  cases  which 
have  been  so  cited,  before  I  address  myself  to  the 
more  immediate  consideration  of  the  statute  in  ques- 
tion. With  respect  to  the  Percy,  which  was  decided 
by  a  very  learned  judge.  Sir  John  NichoU,  I  still 
adhere  to  the  opinion  which  I  expressed  in  delivering 
my  judgment  in  the  case  of  the  Dowthorpe,  viz.,  that 
the  decision  of  Sir  John  NichoU  cannot  be  considered 
to  extend  beyond  the  circumstances  of  the  case  itself. 
I  have  again  read  over  and  examined  the  judgment 
in  that  case,  and  upon  further  consideration  I  am 
strongly  inclined  to  think  that  the  true  difficulties  of 
the  case  were  not  brought  under  the  consideration  of 
the  learned  judge,  whose  decision  militates  against 
the  decision  of  Lord  Stowell  in  the  case  of  the  Prince 
Regent.  With  respect  to  the  Dowthorpe,  which  came 
under  my  own  consideration,  it  is  to  be  observed  that 
in  that  case  there  was  a  suit  upon  a  bond  of  bottomry, 
and  also  actions  for  wages  and  pilotage. 

The  ship  and  freight,  therefore,  in  the  case  of  the 
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1843.  Dowthorpe,  were  under  the  jurisdiction  and  controid 
20<^  December.  ^£  ^j^^  Court  in  Ordinary  course,  without  reference  to 
FoBWTUM  ^^y  statute.  This  is  an  important  circumstance,  and 
furnishes  a  material  distinction  between  the  case  of 
the  Dowthorpe  and  the  present  case,  in  which  the 
freight  has  not  been  arrested,  in  the  primary  action 
at  the  suit  of  the  mariners,  as  in  ordinary  course  by 
persons  claiming  a  lien  thereon ;  but  an  action  has 
been  brought  by  the  mortgagees  of  certain  shares  of 
the  ship  against  both  the  ship  and  freight.  That  the 
parties  so  proceeding  have  a  right  to  proceed  against 
the  ship  or  proceeds,  is  not  denied ;  the  question  is 
with  respect  to  the  arrest  of  the  freight  in  the  present 
instance,  as  alleged  in  virtue  of  the  statute.  I  must 
now  refer  to  the  statute  3  &  4  of  Victoria.  Prior  to 
the  passing  of  this  statute,  it  was  more  than  doubted 
in  this  Court  whether,  in  cases  where  a  ship  had  been 
arrested  under  the  jurisdiction  of  the  Court,  the  Court 
could  take  cognizance  of  the  claims  of  mortgagees,  or 
of  any  questions  of  title  to  the  ship  itself.  In  order 
to  obviate  this  state  of  things,  so  detrimental  to  jus- 
tice, the  statute  3  &  4  Victoria  was  enacted.  The 
intention  of  the  legislature  in  passing  this  statute,  I 
conceive,  was,  that  the  remedy  should  be  commen- 
surate with  the  evil.  It  was  not,  I  apprehend,  in- 
tended to  confer  any  new,  separate  and  distinct  powers 
on  this  Court,  but  merely  to  enable  the  Court  to 
exercise  its  ordinary  jurisdiction  to  the  full  extent. 
Now  what  are  the  provisions  of  the  3d  and  4th  sec- 
tions of  this  statute  ?  They  are  as  follows:  (Court 
read  the  3rd  and  4th  sections.)  In  the  course  of  the 
argument  it  has  been  contended  by  the  counsel  for 
Mr.  Douglas,  the  part  owner,  that  these  two  sections  are 
to  be  taken  together,  and  that  the  question  before  the 
Court  must  be  governed  by  the  construction  of  the 
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two  sections  in  connection.     My  opinion,  I  confess,        1843. 


does  not  agree  with  this  argument ;  in  my  judgment 
the  question  solely  and  entirely  depends  upon  the  fobtoudi. 
third  section  alone.  Two  conflicting  constructions 
have  been  put  upon  the  meaning  of  this  section. 
The  counsel  for  the  mortgagees  taking  out  the  war- 
rant have  argued  that  the  vessel  having  been  arrested, 
and  this  being  a  question  arising  out  of  a  deed  of 
mortgage,  the  Court  has  ample  jurisdiction  under 
this  section  to  take  cognizance  of  all  claims  and 
causes  of  action  of  any  person  in  respect  of  any  mort- 
gage of  a  vessel,  and  to  decide  any  suit  instituted  by 
any  such  person.  The  counsel  for  the  part  owner, 
on  the  other  hand,  contend  that  the  jurisdiction  con- 
ferred upon  the  Court  is  not  as  to  any  question 
arising  out  of  a  deed  of  mortgage,  but  as  to  the  ship 
itself  being  mortgaged.  My  own  judgment,  I  must 
say,  inclines  to  the  latter  construction,  as  it  more 
nearly  assimilates  to  the  purposes  for  which  the  act 
was  passed,  namely,  that  it  was  intended  as  a  reme- 
dial act,  and  to  obviate  certain  evils,  and  no  ftui;her. 
The  question  then  arises,  whether  the  circumstances 
of  the  present  case  bring  it  within  the  principle  of  the 
remedy,  or  within  a  fair  construction  of  the  words  of 
the  act  of  parliament.  I  conceive  that  they  do  not. 
Not  within  the  principle,  because,  under  the  circum- 
stances of  the  case,  the  Court  can  exercise  its  ordi- 
nary functions  with  justice  without  referring  to  the 
statute ;  not  within  the  words  of  the  act,  because,  in 
my  view  of  it,  it  was  the  intention  of  the  legislature 
to  extend  the  enabling  power  of  the  Court  to  the 
ship  alone.  In  the  case  of  the  Dowthorpe  I  have 
already  observed  the  question  was  forced  upon  the 
Court  by  the  circumstance  that  the  freight  was  under 
the  controul  of  the  Court  in  the  ordinary  course  of 
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1843.       its  lurisdiction,  and  by  virtue  of  its  ordinary  process. 


The  case  of  the  Dowthorpe,  therefore,  is  very  different 
FoBOTuDfc  ^'^  *^^  present  case,  which  is  not  a  proceeding  to 
make  freight  contributable  to  liens  pari  passu  with 
the  ship,  but  to  bring  under  adjudication  the  title  to 
the  freight  itself,  irrespective  of  any  other  question. 
I  am  therefore  disposed  to  pronounce  in  favour  of  the 
protest  in  the  present  instance,  and  in  so  doing  I  wish 
it  to  be  most  distinctly  understood  that  I  do  not 
intend  my  decision  in  the  least  degree  to  affect  the 
question  as  to  the  right  and  power  of  the  Court  to 
oeJI  upon  the  holders  of  freight  to  bring  it  in  to  bear 
its  proportion  of  liens  imposed  by  the  law,  when  such 
a  proceeding  is  necessary  for  the  purposes  of  justice, 
and  where  in  the  original  case  the  Court  has  clearly 
jurisdiction.  I  wish  it  also  to  be  further  understood 
that  my  decision  in  this  case  does  not  forestall  any 
question  as  to  the  payment  of  the  proceeds  of  the 
ship,  nor  the  question  as  to  whether  out  of  the  exist- 
ing proceeds  the  Court  shall  not  so  deal  with  them 
as  to  make  the  sixteen  sixty-fourth  shares  of  Captain 
Douglas  liable  to  discharge  the  wages  not  only  pari 
passu  with  Messrs.  Pease's  forty-eight  sixty-fourth 
shares,  but  also  to  bear,  as  fer  as  wages  are  concerned, 
that  share  of  the  burthen  which  the  freight  in  equity 
ought  to  bear.  I  leave  all  these  questions  wholly 
untouched  by  my  present  judgment,  and  determine 
nothing  but  the  point  of  law  which  has  been  raised 
under  the  peculiar  circumstances  of  the  present  case. 
I  pronounce  in  favour  of  the  protest. 

Dr.  Haggard  applied  for  the  costs. 

Per  Curiam. 
The  whole  course  of  decisions  upon  the  subject  of 
costs,  has  gone  upon  the  principle  of  not  giving  costs 
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where  the  law  is  exceedingly  difficult,  or  the  question  i843. 

is  a  question  primae  impressionis.     I  must  therefore  '°'*  *'*"**^' 

decline  giving  costs.  Fob«t'».. 


•pHIS 


THE  SPEED.    Elus.  i844. 

12th  January, 


was  a  cause   of  collision,  promoted  by  G.  Collision  in  the 


Marshall,  the  sole  owner  of  the  barque  Thames,  ren^if'^A^"- 
against  the  vessel  The  Speed,  belonging  to  St.  John's,  Jj/nJ^}^***^! 
New  Brunswick.     A  cross  action  was  also  entered  on  pvine  way  to  a 
behalf  of  the  owners  of  the  Speed,  and  the  Court  the  wind,  con/ 
was  assisted  at  the  hearing  of  the  cause  by  Trinity  daroa«.*°PiM. 
Masters.  ^«  «*/»>«  ^. 

Court  in  taking 
the  opinion  of 

On  behalf  of  the  Thames  it  was  pleaded,  that  the  Trinity 
about  10  p.  m.,  5th  October,  1842,  the  Thames  was  of  danjagebjT* 
proceeding  up  the  St.  Lawrence,  close  hauled  on  the  *^®""'®°- 
starboard  tack,  the  wind  blowing  N.W.  to  N.W.  by 
N.,and  the  Thames  heading  W.  by  South  to  W.  S.  W., 
and  the  night  being  moderately  clear,  when  a  large 
vessel  was  observed  steering  towards  her  with  a  free 
wind  by  four  points,  and  being  distant  about  150 
yards,  and  on  her  starboard  bow.  That  immediately 
thereupon  the  crew  and  pilot  on  board  the  Thames 
shouted  out  to  her  to  keep  her  luff,  which  she  might 
have  done  by  starboarding  her  helm,  but  that  no 
reply  was  made  to  such  hailing  by  any  one  on  board 
the  Speed,  and,  when  perceived,  her  crew,  apparently 
confused,  put  her  helm  hard  a  port,  which  caused  the 
Speed  to  strike  the  Thames  with  tremendous  force 
upon  the  afterpart  of  the  starboard  main  rigging,  and 
doing  the  damage  in  question. 

The  case  set  up  on  behalf  of  the  Speed  alleged 
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1844       that  she  was  proceeding  upon  the  night  in  question 

? ^^^^'  down  the  St.  Lawrence,  close  hauled  on  the  larboard 

tack,  the  wind  being  N.  by  E.  That  nearly  all 
hands  were  on  deck,  when  one  of  the  crew  forward 
sung  out  that  a  vessel  was  a-head,  and  which  was 
then  seen  nearly  right  a-head,  but  a  little  on  the 
larboard  bow.  That  the  Speed's  helm  was  imme- 
diately put  to  port,  when  the  ship,  which  before  had 
been  close  by  the  wind,  and  her  sail  a  little  shivering, 
answered  her  helm  directly,  and  bore  away  two  or 
three  points  from  the  wind.  That  whilst  she  was  so 
bearing  away,  the  Thames  came  more  distinctly  into 
view  on  the  larboard  or  weather  side,  and  appeared 
as  if  coming  down  upon  and  about  to  run  into  the 
Speed.  That  the  pilot  on  board  the  Speed  thereupon 
called  to  the  Thames  to  put  her  helm  to  port,  and 
immediately  ordered  the  Speed's  helm  to  be  put  hard 
a-starboard,  as  she  was  then  hailed  to  do  by  the 
persons  on  board  the  Thames.  That  the  ship  an- 
swered her  helm,  and  came  up  to  the  wind  widi  her 
sails  aback,  but  almost  immediately  afterwards  the 
two  vessels  came  into  collision  with  each  other. 

The  case  was  argued  by 

Queen's  Advocate  and  Haggard^  for  the  owners  of 
the  Speed. 

Addams  and  Bay  ford,  for  the  owner  of  the  Thames. 

Per  Curiam. 
The  circumstances  of  this  case  have  been  most  fully 
and  laboriously  discussed  by  the  counsel  employed  in 
the  cause,  and  I  apprehend  that  every  argument 
which  ingenuity  could  suggest  has  been  already  of- 
fered to  the  Court's  consideration.     It  will  therefore. 
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gentlemen,  be  unnecessary  for  me  to  trouble  you  with  .o^k!?^* 

any  lengthened  observations  upon  the  present  occa-  z ' 

sion.  There  are  certain  facts  which  are  admitted  in  spsbd. 
the  case,  and  I  will  first  refer  you  to  these  facts,  and 
then  direct  your  attention  to  those  points  which  have 
been  made  the  subject  of  argument  as  doubtful  in  the 
cause.  It  is  admitted  that  at  the  time  of  the  col- 
lision, the  Thames  was  going  up  the  river  to  Quebec 
laden  with  coals  and  glass,  and  that  the  Speed  was 
coming  down  the  river  with  a  cargo  of  timber.  It  is 
also  admitted  that  the  Thames  was  upon  the  star- 
board tack,  and  the  Speed  was  on  the  larboard  tack 
with  the  tide  in  her  &vour.  Another  admitted  fiact 
in  the  case  is,  that  the  Speed,  on  discovering  the 
Thames,  put  her  helm  a-port,  but  afterwards  to  star- 
board. Whether  the  Thames  kept  her  course  or  not 
has  not  been  called  in  question  either  directly  or  in- 
directly in  the  pleadings.  The  only  evidence  to  show 
that  the  Thames  did  any  thing  to  alter  her  course  is 
to  be  found  in  the  affidavit  of  a  seaman  of  the  name 
of  Moffatt,  who  was  on  board  the  Thames,  and  has 
now  been  produced  as  a  witness  for  the  owners  of  the 
Speed.  He  says  that  he  himself  put  the  helm  of  the 
Thames  hard  a-starboard,  but  without  orders.  It  is 
to  be  observed  that  this  statement  comes  out  as  it 
were  by  surprise  upon  the  owners  of  the  vessel  pro- 
ceeding in  the  cause,  because  no  averment  of  the  kind 
is  mentioned  in  the  pleadings,  and  consequently  the 
owners  of  the  Thames  have  had  no  opportunity  of 
contradicting  it  if  it  were  material  to  the  issue  in  the 
cause.  I  therefore  advise  you  to  leave  this  affidavit 
out  of  your  consideration ;  and  I  further  take  upon 
myself  the  responsibility  of  stating  to  you,  that  as  no 
averment  is  to  b^  found  in  the  act  on  petition,  or  in 


228  CASES  DETERMINED  IN 

1844.       the  answer  on  behalf  of  the  Speed,  that  the  Thames 
I    anuary^  ^^  ^^^  thing  to  alter  her  course,  you  must  consider 
Smid.       ^^^^  she  kept  it,  and  did  not  either  starboard  or  port 
her  helm.     I  now  come  to  the  controverted  part  of 
the  case,  and  the  main  and  most  important  fact  in 
dispute  between  the  parties  is  from  what  quarter  the 
wind  blew.     On  the  part  of  the  Thames  it  is  stated 
to  have  been  from  N.  W.  by  W. ;  on  the  part  of  the 
Speed  it  is  averred  to  have  been  N.  by  E. — certainly 
a  very  considerable  variation.     As  regards  the  evi- 
dence, it  is  undoubtedly  true  that  the  witnesses  who 
swear  that  the  wind  was  N.  by  E.  as  alleged  on  behalf 
of  the  Speed,  in  point  of  number  outweigh  those  who 
depose  to  the  contrary.     I  am  not  however  prepared 
to  say  that  a  question  of  this  description  is  at  all  times 
to  be  decided  by  the  number  of  the  witnesses  upon 
the  one  side  or  the  other.     We  must  necessarily  look 
to  the  character  and  status  of  the  persons  who  give  the 
evidence,  and  also  to  the  probabilities  of  the  state- 
ments they  are  produced  to  support.     In  the  present 
instance,  you  will  observe,  there  is  the  evidence  of  the 
master,  the  mate,  the  pilot,  and  one  or  two  other 
persons,  on  the  one  side,  opposed  to  the  contrary  tes- 
timony of  a  number  of  the  common  mariners.  Under 
this  state  of  circumstances,  it  will  be  for  you,  gentle- 
men, to  consider  whether  from  your  nautical  skill  and 
experience  you  can  extract  from  the  admitted  facts  in 
the  case  what  is  the  probability  as  to  the  quarter  from 
which  the  wind  was  blowing.     If  you  are  not  enabled 
to  form  any  opinion  upon  the  matter  with  satisfaction 
to  your  own  minds,  you  will  have  the  goodness  to 
tell  me,  because  in  that  case  it  may  be  that  neither 
party  would  be  entitled  to  say  that  they  had  legally 
established   their  case.     There  is  another  disputed 
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&ct  upon  which  considerable  discussion  has  taken  .„  i^m. 

iS^A  ■/antuirv* 

place,  and  to  which  I  would  briefly  direct  your  atten- 

tion  in  conclusion  of  my  observations,  viz,  from  what  Spbbd. 
quarter  the  Thames  was  seen  from  on  board  the  Speed 
when  the  two  vessels  were  first  approaching  each 
other.  It  is  alleged  on  the  part  of  the  Speed,  that  the 
Thames  was  observed  approaching  almost  head  on, 
but  a  little  to  the  larboard  side ;  whilst  on  the  part  of 
the  Thames  it  is  stated  that  the  Speed  was  coming 
with  her  starboard  bow  upon  her.  Notwithstanding 
the  attention  which  I  have  paid,  and  the  argument  of 
the  learned  counsel,  I  confess  that  I  am  myself  wholly 
unable  to  discover  upon  which  side  the  truth  lies,  and 
this  part  of  the  case,  therefore,  I  must  leave  to  your 
practical  skill  and  experience,  requesting  that  you  will 
take  the  whole  circumstances  of  the  case  into  your 
consideration,  and  have  the  goodness  to  inform  me 
whether  you  think  the  case  is  so  involved  in  difficulty 
and  doubt  that  no  satisfactory  judgment  can  be 
formed,  or  whether  you  think  that  blame  is  attri- 
butable to  both  or  either  of  the  parties  in  the  suit. 

Trinity  Masters, 
We  are  of  opinion  that  the  vessel  sailing  from 
Quebec  had  a  fair  wind  in  her  favour.  We  see 
nothing  in  the  evidence  to  induce  us  to  conclude 
otherwise ;  and  it  being  the  received  rule  that  vessels 
having  the  wind  free  should  get  out  of  the  way  of 
vessels  sailing  by  the  wind,  we  exonerate  the  Thames 
and  pronounce  the  Speed  to  have  been  in  fault  in  the 
present  instance. 

The  Court  pronounced  for  the  damages  and  costs 
of  the  Thames,  and  dismissed  the  action  promoted  on 
behalf  of  the  Speed. 
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1844.  An  application  was  made  upon  motion  to  the  Court 

i2th  January.  ^^  ^^^^  jj^^  introduction  of  two  affidavits,  which  had 
sJmd.  ^^  sworn  after  the  act  had  been  closed  and  the 
proofe  had  been  exchanged  between  the  respective 
proctors  in  the  cause.  The  motion  was  opposed  upon 
the  ground  that  the  affidavits  in  question  were  sworn 
too  late  and  contained  a  vast  deal  of  irrelevant  matter; 
(and  it  was  urged  as  an  especial  ground  for  opposing 
dieir  admission)  that  they  would  be  laid,  together 
with  the  other  papers  in  the  cause,  before  the  Trinity 
House  Board  prior  to  the  argument,  and  that  the 
Trinity  Masters  might  come  to  the  hearing  of  the 
cause  with  their  minds  in  some  degree  biased  by  the 
perusal  of  such  unheard  matter. 

The  Court,  in  overruling  the  objection,  observed 
to  the  following  effect : — It  has  been  said  that  there  is 
a  particular  reason  for  opposing  the  introduction  of 
these  affidavits,  inasmuch  that  an  application  will  be 
made  to  have  the  case  argued  before  Trinity  Masters, 
and  it  is  important  to  prevent  the  irrelevant  facts 
from  coming  before  them.  In  other  words,  it  is  ap- 
prehended that  those  gentlemen  might  have  an  un- 
favourable impression  made  upon  their  minds  ex  parte, 
which  it  would  be  impossible  'afterwards  to  remove. 
This  apprehension  is  obviously  founded  upon  a  mis- 
taken conception  of  the  course  pursued  by  the  Trinity 
Masters  in  these  cases,  viz.  that  they  give  their  opi- 
nion solely  and  entirely  upon  their  own  view  of  tihie 
case.  Now  I  wish  it  to  be  understood,  and  it  is  de- 
sirable that  it  should  be  known,  that  this  is  not  the 
fact.  In  the  case  disposed  of  this  morning,  the  Trinity 
Masters  entertained  no  doubt  as  to  the  conclusion  to 
which  they  should  come;  and  although  I  did  not 
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call  upon  them  to  state  their  reasons  publicly,  which        ib44. 

it  would  be  no  easy  matter  for  gentlemen  to  do  who  "^^^nf^ 

have  been  employed  all  their  lives  in  nautical  pursuits,  Spbbd. 
yet  they  stated  their  reasons  to  me,  in  order  that  I 
might  see  whether  the  facts  they  assumed  as  the 
ground  of  their  opinion  were  in  accordance  with  the 
evidence  in  the  cause.  In  all  these  questions  it  is  the 
endeavour  of  the  Court  to  understand  as  far  as  pos- 
sible the  grounds  upon  which  the  opinion  of  the  gen- 
tlemen from  the  Trinity  House  is  formed,  and  if  un- 
fortunately in  any  case  I  thought  that  they  were 
acting  erroneously,  it  would  be  my  duty  to  differ 
from  them. 


I 


THE  KING  WILLIAM.     Smith.  2ZdJanuary. 

N  this  case  a  summary  petition  was  brought  in  on  Consiruction  of 
behalf  of  Daniel  Grace,  a  mariner,  claiming  the  6Wiii.4.c.i9, 
sum  of  £16  :  10^.  4rf.,  as  the  balance  of  wages  due  to  ""coirt^of  Ad- 
him  for  services  performed  on  board  this  vessel.  miraity  not  aa- 

rrn  •..,  i*      t       i  i  •  thonzed  to  en- 

The  petition  m  substance  set  forth,  that  the  marmer  tertain  •  suit 
was  hired  in  the  month  of  October,  1842,  for  a  voyage  the  claim  u  * 
from  the  port  of  London  to  Hobart  Town,  Van  Die-  SHi^f  uap- 
men's  Land,  and  to  any  port  or  ports  in  the  Eastern  i*7°*  ?»*^ 

tf    ^  *^  under  the  cir- 

seas,  and  back  to  the  port  of  London  or  other  port  cumstaDceR  of 
of  discharge  in  the  United  Kingdom.     That  the  said  {i^^^^i^ii^ot 
mariner  sailed  with  the  vessel  and  arrived  at  Hobart  ^^l^^teJl!^ 
Town  in  the  month  of  February,  1843,  and  in  July  by  procwdings 
of  the  said  year  she  sailed  for  Batavia,  upon  her  re-  trate. 
turn  voyage  to  England,  and  arrived  at  Falmouth 
upon  the  3rd  of  November  following.     That  shortly 
after  her  arrival  at  Falmouth,  the  master  of  the  said 
vessel  signified  to  the  crew  his  intention  of  proceed- 
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1844.  ing  to  Gottenburg  in  Sweden,  whereupon  the  said  D. 
^adJoinwry^  Grace  and  others  of  the  crew  stated,  that  under  the 
w^LLiA^M.  articles  their  engagement  was  terminated,  and  upon 
that  account  declined  to  accompany  the  ship  to  Got- 
tenburg. That  a  complaint  was  preferred  by  the 
master  against  the  said  D.  G.  and  others  of  the  crew 
before  the  magistrates  at  Falmouth,  and  upon  the 
hearing  thereof  the  magistrates  decided  that  the 
voyage  was  ended,  and  ordered  the  discharge  of  such 
of  the  crew  as  desired  it,  and  that  their  clothes  should 
be  given  up  to  them.  That  repeated  applications 
have  been  made  to  the  owner  of  the  said  vessel  for 
the  payment  of  the  said  wages,  &c.  &c.  &c. 

No  opposition  was  oflfered  to  the  admission  of  this 
summary  petition  on  the  part  of  the  owners,  nor  was 
the  payment  of  the  wages  in  question  contested  on  their 
behalf.  It  was  however  submitted,  that  under  the 
provisions  of  the  statute  5  &  6  Will.  4,  c.  19,  s.  15, 
the  claim  for  wages  being  under  the  sum  of  £20,  the 
mariner  was  bound  to  have  brought  his  action  before 
the  magistrates  at  Falmouth,  and  that  by  proceeding 
in  the  Court  of  Admiralty  he  had  forfeited  his  right 
to  costs,  under  the  16th  section  of  the  act. 

For  the  owners.  Haggard. 

For  the  mariner,  Addams. 

Per  Curiam. — Dr.  Lushington. 

The  question  in  this  case  arises  upon  the  construc- 
tion of  the  16th  section  of  the  act  of  parliament,  5  & 
6  Will.  4,  c.  19. 

It  is,  I  believe,  the  first  time  this  Court  has  been 
called  upon  to  pronounce  any  opinion  upon  it,  and 
looking  to  the  terms  in  which  the  section  is  drawn 
up,  I  must  confess  that  I  feel  no  little  difficulty  in 
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ascertaining  what  was  the  precise  meaning  of  the 
legislature  in  framing  it.  The  statute  in  question, 
after  providing  in  the  15th  section  a  remedy  for  the 
delay  and  expense  which  formerly  attended  the  en- 
forcing payment  of  mariners'  wages,  in  the  16th  section 
enacts,  in  the  following  words  (a) — [Court  having 


1844. 
23d  January, 

The  Kino 
William. 


(a)  By  tbe  1 5  th  section  it  is  provided^  "  that  in  all  cases  of 
wages  not  exceeding  twenty  pounds,  which  shall  be  due  and 
payable  to  a  seaman  for  his  service  in  any  ship  as  aforesaid,  it 
shall  be  lawful  for  any  justice  of  the  peace  in  any  part  of  his  ma- 
jesty's dominions^  residing  near  to  the  place  where  the  ship  shall 
have  ended  her  voyage,  cleared  at  the  custom  house  or  discharged 
her  cargo,  or  near  to  the  place  where  the  master  or  owner,  upon 
whom  respectively  the  claim  is  made,  shall  be  or  reside,  upon 
complaint  on  oath,  to  be  made  to  such  justice  by  any  such  seaman 
or  on  his  behalf,  to  summon  such  master  or  owner  to  appear  before 
him  to  answer  such  complaint,  and  upon  the  appearance  of  such 
master  or  owner,  or  in  default  thereof,  on  due  proof  of  his  having 
been  so  summoned,  such  justice  is  hereby  empowered  to  examine 
npon  the  oath  of  the  parties  and  their  respective  witnesses,  touch- 
ing the  complaint  and  the  amount  of  wages  due,  and  to  make  such 
order  for  the  payment  thereof  as  shall  to  such  justice  appear  rea- 
sonable and  just  ;*'  and  in  case  such  order  shall  not  be  obeyed 
within  two  days  next  afler  the  making  thereof,  it  shall  be  lawful 
'  for  such  justice  to  issue  his  warrant  to  levy  the  amount  of  the 
wages  awarded  to  be  due  by  distress  and  sale  of  the  goods  and 
chattels  of  the  party  on  whom  such  order  for  payment  shall  be 
made,  rendering  to  such  party  the  overplus,  if  any  shall  remain^  of 
the  produce  of  the  sale,  after  deducting  thereout  all  the  charges 
and  expenses  incurred  by  the  seaman  in  the  making  and  hearing 
of  bis  complaint,  as  well  as  those  incurred  by  the  distress  and 
levy  and  in  the  enforcement  of  the  justice's  order,  &c." 

The  15th  section  in  conclusion  provides,  '*  that  in  case  sufficient 
distress  cannot  be  found,  it  shall  be  lawful  for  the  said  justice  to 
cause  the  amount  of  the  said  wages  and  expenses  to  be  levied  upon 
the  ship  in  respect  of  the  service  on  board  which  the  wages  are 
claimed,  and  the  tackle  and  apparel  thereof;  and  if  such  ship  shall 
not  be  within  the  jurisdiction  of  such  justice,  then  he  is  hereby 
empowered  to  cause  the  party  upon  whom  the  order  shall  be  made, 


234 


CASES  DETERMINED  IN 


1844. 
%3d  January* 

Thb  Kiko 
William. 


read  the  words  of  the  16th  section,  proceeded  to  ob- 
-  serve]^ — Now,  what  is  the  meaning  of  these  two  sec- 
tions of  the. act  in  question  ?  In  the  15th  section  it 
is  perfectly  clear  that  the  object  of  the  legislature  was 
to  give  a  remedy  against  the  delay  and  expense  which 
heretofore  attended  the  proceedings  in  this  class  of 
cases,  and  this  remedy  was  to  be  supplied,  not  by 
arresting  the  ship  in  the  first  instance,  but  by  a  per- 
sonal proceeding  against  the  master  or  owner  before 
a  justice  of  the  peace.  Thus  far  the  scope  and  inten- 
tion of  the  statute  is  perfectly  intelligible.  With  re- 
gard to  the  16th  section,  however,  ambiguity  arises 
upon  the  words  ^^  might  have  had  as  effectual  a  remedy 
for  the  recovery  of  his  wages  by  a  complaint  to  a 
justice  of  the  peace :"  the  meaning  of  these  words,  I 
confess,  I  cannot  so  easily  understand.  Nothing  is 
said  of  the  difficulties  which  may  attend  a  case 
brought  before  the  magistrate  under  the  provisions  of 
the  act.  The  words  are  simply  "o^  effectual  a  re- 
medy y''  by  which  I  presume  is  intended  as  effectual, 
a  remedy  as  the  process  of  this  Court  could  enforce. 
Can  it  be  the  construction  of  this  section  of  the  act 
that  this  Court  shall  certify  against  the  plaintiff's  costs 

to  be  apprehended  and  committed  to  the  common  gaol  of  the 
county,  &c.  &c." 

The  16th  section  enacts,  <*  that  if  any  suit  for  the  recovery  of  a 
seaman's  wages  shall  be  instituted  against  the  ship»  or  the  master 
or  owner  thereof,  either  in  the  High  Court  of  Admiralty  or  in  any 
Vice- Admiralty  Court,  or  against  the  master  or  owner  in  any  court 
of  record  in  his  majesty's  dominions,  and  it  shaU  appear  to  the 
judge^in  the  course  of  such  suit  that  the  plaintiff  might  haye  had 
as  effectual  a  remedy  for  the  recovery  of  his  wages  by  complaint  to 
a  justice  of  the  peace  as  hereinbefore  provided,  then  and  in  every 
such  case  it  shall  be  lawful  for  such  judge,  and  he  is  hereby  re- 
quired, to  certify  to  that  effect,  and  thereupon  no  costs  of  suit  shall 
be  awarded  to  the  plaintiff.*' 
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only  in  cases  where  difficulty  occurs  ?     If  it  be,  I        i844. 

cannot  see  the  reason  of  it;  and  I  should  feel  con *""'*'^' 

siderable  hesitation  in  coming  to  any  such  conclusion  wi'luImI 
with  respect  to  the  intention  of  the  legislature.  I 
conceive  that  the  best  and  most  rational  interpretation 
which  I  can  put  upon  the  16th  section  of  the  act  is, 
"  that  it  was  the  intention  of  the  legislature  that  the 
Court  of  Admiralty  should  not  entertain  a  suit  for 
mariners'  wages  where  the  claim  set  up  is  under  £20, 
unless  it  is  apparent  upon  a  view  of  all  the  circum- 
stances of  the  case  that  justice  could  not  be  fully  and 
efficiently  administered  by  a  magistrate."  The  ques- 
tion then  arises,  how  fiir  the  circumstances  of  the  case 
bring  it  within  this  interpretation?  Different  con- 
structions, it  appears,  have  been  put  upon  the  ma- 
riner's contract;  and  it  is  obvious  that  when  the 
master  of  the  vessel  resorted  to  forcible  measures  to 
compel  the  crew  to  proceed  with  the  ship  from  Fal- 
mouth to  Gbttenburg,  he  did  so  under  the  impression 
that  he  was  legally  justified  in  so  doing ;  it  is  also 
equally  obvious  that  the  owners  in  thus  far  resist- 
ing the  payment  of  the  wages  have  been  actuated  by 
the  same  consideration.  Even  the  magistrates  at  Fal- 
mouth, so  far  as  I  can  take  the  statement  without 
evidence,  seem  to  have  been  in  doubt,  for  they  ordered 
the  discharge  of  the  crew,  and  directed  their  clothes 
to  be  given  up,  but  said  nothing  as  to  the  wages. 
Under  the  circumstances  of  the  case  then,  although  I 
must  confess  that  I  see  no  difficulty  whatever  in  the 
construction  of  the  articles,  and  it  does  not  appear  to 
me  that  any  question  of  law  arises  upon  them,  yet 
I  think  that  I  should  do  an  injustice  to  the  mariner  if 
I  refused  him  his  costs. 
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1844.  THE  ITINERANT.     Russell. 

23d  January. 

T^HIS  was  a  cause  of  damage  by  collision,  promoted 


upoSTfoM^*"^  "^  by  the  owners  of  the  schooner  Isabella  against 
hi?  Mite  wt  ix-  *^  vessel,  her  tackle,  &c.  &c.  &c. 
to'^^'aiuntMln"  ^^  behalf  of  the  Isabella,  it  was  stated  in  the  act 
dismissed  upoo'  on  petition,  that  upon  the  19th  May  she  sailed  from 
inevfubie  aoci-  Newcastle  laden  with  coals,  and  bound  to  Mundesley 
***Practice  of  ^^  Norfolk ;  and  about  one  o'clock  a.  m.  of  the  23d  of 
the  Court  is  not  the  Said  mouth,  the  wind,  which  had  previously  been 

to  give  costs  OD  ,  . 

either  side  to  the  eastward,  varied  to  about  S.  £.,  and  the  said 
sion'hM^-*'  schooner,  which  had  been  laying  larboard  tacked  S. 
evi'ITbil'^^^  ^d  by  E-'  ^^11  ^ff  and  lay  larboard  tacked  S.  and  by 
denu  W.,  close  to  the  wind,  being  then  about  twenty  miles 

to  the  southward  of  Flamborough  Head,  the  wind 
blowing  a  fresh  breeze,  and  the  weather  being  thick 
and  foggy ;  that  R.  N.,  who  had  the  watch  on  deck, 
kept  the  fog  horn  from  time  to  time  constantly  sound- 
ing, and  which  signal  was  answered  by  two  vessels  in 
company,  one  to  windward  and  the  other  to  leeward 
of  the  said  schooner ;  that  at  half-past  two  a.  m.  of 
said  day,  R.  N.,  having  first  sounded  the  fog  horn, 
went  below  into  the  cabin  to  see  what  time  it  was, 
which  he  had  no  sooner  done,  than  one  of  the  crew, 
who  was  at  the  helm,  observed  a  large  brig  of  220 
tons,  which  afterwards  proved  to  be  the  Itinerant, 
coming  down  in  ballast  before  the  wind;  that  the 
course  of  the  schooner  was  kept  steady  by  the  wind, 
under  the  supposition  that  the  said  brig  would,  as  it 
was  her  duty,  pass  to  leeward,  or  otherwise  give  way ; 
and  the  crew  of  the  brig  were  hailed  repeatedly  so  to 
give  way  by  the  persons  on  board  the  schooner,  but 
no  answer  was  returned,  neither  was  the  course  of  the 
brig  in  any  degree  altered,  in  consequence  whereof 
she  came  into  collision  with  the  Isabella,  striking  her 
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on  the  larboard  bow,  and  cutting  her  down  to  the        1844. 
water's  edge,  and  the  said  schooner  shortly  afterwards  ^  «««^^ 
sunk  ;  that  the  said  brig  had  her  topmast  and  lower    i„hI["kt, 
studding  sails  set  on  her  starboard  side,  and  her  fore- 
sail, foretopsail,  foretop  gallant  sail,  square  mainsail, 
main  topsail,  main  top  gallant  sail,  main  royal  and 
fore  and  aft  mainsail  set ;  that  the  loss  of  the  said 
schooner  was  entirely  imputable  to  the  said  brig 
Itinerant  and  those  on  board  her  in  not  altering  her 
course  and  not  giving  way,  as  it  was  her  duty  to  have 
done  under  the  circumstances ;  wherefore,  &c.  &c. 

In  the  reply  of  the  owners  of  the  Itinerant,  it  was 
in  substance  alleged  that  the  wind  was  E.  S.  E.  and 
not  S.  E.,  and  the  night  extremely  foggy,  and  that  a 
good  look  out  was  kept  on  board  the  Itinerant,  W.  D. 
and  H.  S.  being  stationed  on  the  forecastle  on  the 
look  out,  and  C.  S.  the  mate  being  on  the  main  deck, 
and  G.  S.  having  charge  of  the  helm  ;  that  the  Itine- 
rant was  sailing  only  at  the  rate  of  three  knots  an  hour, 
her  course  being  N.  and  on  the  starboard  tack,  having 
the  wind  two  points  abaft  her  beam ;  that  shortly 
previous  to  the  collisiop  the  fog  had  become  so  in- 
tensely thick  that  it  was  utterly  impossible  to  discern 
a  vessel  at  the  distance  of  from  nine  to  ten  yards ; 
that  after  the  weather  became  foggy,  and  until  the 
time  of  the  said  collision,  the  crew  of  the  Itinerant 
constantly  kept  a  good  look-out,  and  used  every  pre- 
caution to  prevent  accident,  but  that  for  the  space  of 
half  an  hour  before  the  collision  occurred  they  heard 
no  sound  from  any  fog  horn  save  their  own ;  neither 
was  there  nor  could  there  have  been  any  hallooing  on 
board  the  Isabella  previous  to  the  said  collision ;  that 
the  Isabella,  at  the  time  of  the  collision,  was  larboard 
tack,  and  laying  S.  and  not  S.  by  W. ;  the  wind  as 
aforesaid  being  E.  S.  E. ;  that  it  was  impossible  for 
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the^Itinerant  to  give  Way  to  the  schooner  or  to  alter 
-  her  course,  as  it  is  alleged  she  ought  to  have  done,  for 
that  the  intensity  of  the  fog  prevented  her  crew>  though 
keeping  an  anxious  look-out,  From  even  seeing  the 
Isabella  till  the  two  vessels  were  in  contact  with  each 
other ;  that  by  reason  of  the  premises  the  said  collision 
was  altogether  an  unavoidable  accident,  and  to  be  at- 
tributed solely  to  the  state  of  the  weather,  and  which 
rendered  all  the  care  and  precaution  taken  by  the 
Itinerant  unavailing ;  wherefore,  &c.  &c. 

The  cause  was  argued  before  Trinity  Masters,  by 
Addams  and  H.  Nickoll,  for  the  Isabella. 
QiieerCs  Advocate  and  Bayford^  for  the  Itinerant. 

Per  Curiam. 

I  have  observed  with  mticfa  regret  that  very  many 
causes  of  collision,  involving  great  destruction  of 
property,  and  a  probable  loss  of  human  life,  have 
recently  been  brought  under  the  consideration  of  this 
Court.  Questions  of  this  kind,  I  lament  to  say,  have 
been  increasing  in  number,  and  as  it  is  most  desirable 
that  our  decisions  should  be,  as  far  as  possible,  T)f 
such  a  nature  as^  to  induce  masters,  mates,  and  mari- 
ners, to  adhere  to  the  rules  which  you  have  laid 
down  and  the  right  principles  of  navigation,  I  must 
address  a  few  observations  to  you,  gentlemen,  not- 
withstanding the  attention  you  have  paid  to  the  ar- 
guments of  counsel,  and  the  care  you  have  taken, 
by  reading  the  papers  in  the  cause,  to  make  your- 
selves acquainted  with  the  fects  of  the  case. 

With  respect  to  the  place  where  the  collision  oc- 
curred in  the  present  action,  there  is  no  material 
discrepancy  in  the  respective  statements  before  the 
Court.     On  the  part  erf*  the  Itinerant,  it  is  stated  to 
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have  taken  place  at  sea,  the  high  land  of  Framlington        i844. 

bearing  S.  W.,  distant  about  eighteen  or  twenty  miles. ''"*"*^' 

On  the  part  of  the  Isabella,  the  vessel  proceeding  in  i^J"^^. 
the  cause,  it  is  avowed  that  the  accident  occurred 
about  twenty  miles  southward  of  Flamborough  Head. 
Both  of  these  accounts,  you  will  perceive,  sure  suffi- 
ciently consistent  to  render  it  unnecessary  to  fix 
with  greater  precision  the  locality  of  the  accident. 
With  re^ct  to  the  wind,  there  is  a  somewhat  greater 
discrepancy  in  the  two  statements.  On  the  part  of 
the  Isabella,  it  is  represented  as  blowing  from  the 
south-east ;  on  the  part  of  the  Itinerant,  that  it  was 
E.  B.  E.,  making,  as  regards  the  wind,  a  diflSerence  of 
two  points  in  the  respective  statements.  Now,  gen- 
tlemen, it  occurs  to  me,  that  whether  the  wind  was 
S.  E.  or  E.  S.  E.,  the  difference  in  the  two  statements 
to  which  I  have  adverted  could  not  niaterially  affect 
the  conduct  which  ought  to  have  been  pursued  by  the 
Itinerant  under  the  circumstances  of  the  present  case. 
Let  us  then  consider,  in  the  first  place,  the  conduct 
pursued  by  that  vessel,  which  is  the  vessel  charged 
with  having  caused  the  collision. 

It  is  stated  on  her  behalf  that  she  kept  a  good 
look->out,  but  that  it  was  utterly  impossible  to  distin- 
guish, in  consequence  of  the  fogginess  of  the  night, 
the  Isabella,  a  vessel  of  only  seventy-one  tons  burthen, 
before  tiie  collision  actually  took  place.  The  defence, 
therefore,  which  is  set  up  on  behalf  of  the  Itinerant, 
is  a  case  of  inevitable  accident,  arising  from  an  act 
of  Providence,  viz.  the  state  of  the  weather.  Now, 
as  far  as  I  am  able  to  form  a  judgment  upon  the 
point,  I  see  no  reason  to  discredit  the  averment  that 
a  good  loot-out  was  kept  on  board  the  Itinerant, 
)>ecause  it  is  distinctly  sworn  in  the  evidence  that  she 
had  four  persons  upon  deck  at  the  time,  two  of  whom 
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were  stationed  upon  the  forecastle,  one  at  the  helm, 
and  one  amidships.  Again,  with  respect  to  the  state 
of  the  weather,  I  think  it  is  fairly  to  be  collected  from 
the  evidence  in  the  cause,  that  the  weather  at  the 
time  was,  as  stated,  thick  and  foggy;  and  I  here 
would  observe  to  you,  that  although  the  statement  of 
the  Itinerant  may,  as  regards  the  state  of  the  weather, 
be  true,  yet  the  owners  of  that  vessel  may  never- 
theless be  to  blame,  if  the  master  and  crew  did  not 
adopt  all  those  measures  which  it  was  in  their  power 
to  have  adopted  for  the  purpose  of  avoiding  the  col- 
lision. How  for  it  was  or  was  not  possible  for  them 
under  the  circumstances  to  have  avoided  such  col- 
lision, is  the  more  immediate  part  for  your  consider- 
ation upon  the  present  occasion.  And  this  leads  me 
to  direct  your  attention  to  another  important  circum- 
stance in  the  case,  I  mean  the  speed  at  which  the 
Itinerant  was  proceeding  at  the  time.  With  regard 
to  her  actual  rate  of  sailing,  there  is  undoubtedly  a 
difference  in  the  evidence.  One  fact,  however,  is  not 
denied  or  disputed,  viz.  that  she  was  proceeding  at 
the  time  with  all  her  sails  set,  excepting  her  foretop 
gallant  sail.  The  carrying  so  great  a  press  of  sail  has 
been  justified  by  the  counsel  for  the  Itinerant  in  the 
course  of  their  argument  by  the  suggestion  that  the 
Itinerant  was  going  against  the  tide,  and  that  it  was 
essential  for  her  preservation  that  she  should  make 
the  best  headway  she  could,  to  avoid  being  run  into 
by  other  vessels  which  were  following  in  her  wake. 
It  has  also  been  asserted  that  her  actual  rate  of  sail- 
ing at  the  time  was  not  more  than  three  knots  an 
hour.  Such  being  the  statement  set  up  on  behalf  of 
the  Itinerant,  it  will  be  for  you,  gentlemen,  upon  this 
representation,  to  determine,  in  the  first  instance, 
what  was  the  real  state  of  the  tide,  and  what  the  pro- 
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bable  rate  of  the  Itinerant's  speed ;  and  then,  second- 
ly* you  will  have  the  kindness  to  inform  me  whether 
that  speed  was  or  was  not  too  great,  considering  that 
she  was  navigating  upon  a  dark  and  foggy  night, 
and  in  a  track  where  she  was  likely  to  encounter  other 
vessels. 

I  will  now,  before  I  conclude  my  observations,  very 
briefly  direct  your  attention  to  the  statement  which  is 
set  up  on  behalf  of  the  Isabella.  Her  case  is  tothis 
effect,  that  being  on  the  larboard  tack,  with  the  wind 
S.  E.  and  her  head  S.  by  W.,  Broughton,  the  man 
at  the  helm,  discovered  the  Itinerant,  and  that  he  so 
made  the  discovery  only  a  minute  before  the  collision 
took  place.  It  is  not  denied  that  the  master  of  the 
Isabella  was  at  such  time  not  upon  deck,  but  below ; 
indeed,  it  is  admitted  by  the  master  himself  in  his 
affidavit  that  he  so  went  below  to  look  at  his  watch. 
Now  it  appears  to  me  that  a  question  of  great  import* 
ance  as  affecting  the  issue  in  this  cause  arises  upon 
this  part  of  the  case.  The  crew  of  the  Isabella,  it  is 
admitted,  consisted  of  five  persons,  and  of  those  per- 
sons only  one,  viz.,  the  man  at  the  helm,  was  on  deck 
when  the  Itinerant  was  first  observed  approaching 
towards  the  Isabella.  The  night,  it  is  to  be  remem- 
bered, was  dark  and  foggy.  Was  it  then,  I  ask,  right 
on  the  part  of  the  Isabella  to  be  sailing  at  any  time 
upon  such  a  night  with  only  one  man  upon  deck?  If 
the  man  at  the  helm  could  have  seen  the  Itinerant 
one  minute  before  the  collision  took  place,  a  man  on 
the  forecastle,  it  occurs  to  me,  might  by  possibility 
have  seen  her  two  or  three  minutes.  This,  gentle- 
men, will  be  an  important  point  for  your  considera- 
tion ;  and  the  questions  which  I  have  now  to  put  to 
you  are  these: — first,  was  the  Itinerant  solely  to 
blame  ?  secondly,  was  the  Isabella  in  any  degree  in 
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1844.       fault  ?  and  lastly,  was  the  collision  entirely  the  result 

anuary.  ^^  inevitable  accident?     As  I  have  already  stated  in 

Itinxbant.  the  commencement  of  my  observations,  several  similar 
cases  have  recently  occurred  in  this  Court.  In  the 
course  of  the  argument,  it  has  been  urged  that  in 
some  of  the  cases  the  Court  has  laid  down  certain 
principles  of  general  application  to  all  questions  of 
this  description.  This  is  rather  a  misapprehension  of 
what  fell  fix)m  the  Court  in  those  cases.  It  is  undoubt- 
edly most  desirable  that  there  should  be  uniformity 
of  decision  and  uniformity  of  principle  in  all  the 
cases  as  far  as  is  practicable ;  and  feeling  the  import- 
ance of  this,  I  have  upon  former  occasions  endea- 
voured to  explain  as  clearly  as  I  could  the  opinions 
which  have  been  delivered,  and  the  rules  which  have 
been  adopted  by  the  Trinity  House  Board  for  the 
government  of  masters  of  vessels.  At  the  same  time 
I  never  intended  to  lay  down  any  general  principles, 
but  with  reference  to  the  circumstances  of  each  case, 
whatever  those  circumstances  might  be.  The  cir- 
cumstances of  each  case  differ  so  much,  that  no  man 
would  be  bold  enough  to  lay  down  any  principle  of 
universal  application;  and  although  certain  general 
rules  for  the  government  of  vessels  may  be  extracted 
from  the  observations  which  have  been  heretofore  kid 
down  in  this  Court,  the  application  of  those  rules, 
under  the  circumstances  of  each  particular  case,  must 
be  matter  of  nautical  skill,  and  not  of  judicial  deter- 
mination. 

Gentlemen,  that  we  may  decide  the  present  case 
with  satisfaction  to  the  public  as  well  as  to  ourselves, 
I  suggest  that  we  retire  and  consult  together  upon 
the  proper  decision  to  be  made  in  this  case. 

After  a  short  absence  with  the  Trinity  Masters  in 
the  inner  hall,  the  learned  Judge  stated  that,  as  there 
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were  oertaui  difficulties  in  the  ca$e  which  den^anded       i84^ 

23(2  Jasuarsf. 


fUrther  co]:l9ide^atio^,  he  would  postpone  his  decision 

till  the  first  dny  of  Term.  ItuS^mt. 

Upon  the  83d  of  January,  the  Court  pronounced 
Uiat  the  collision  was  the  result  of  inevitable  accident; 
and  in  delivering  his  judgment,  the  learned  Judge 
observed,  "  The  real  difficulty  in  the  case  which  in- 
duced the  Court  and  the  gentlemen  from  the  Trinity 
House  to  take  time  for  further  deliberation  has 
arisen  from  the  press  of  sail  which  the  Itinerant  is 
represented  to  have  carried  under  the  circumstances 
of  the  ciase.  It  is  unquestionably  the  duty  of  every 
master  of  a  ship,  whether  in  an  intense  fog  or 
great  darkness,  to  exercise  the  utmost  vigilance,  and 
to  put  his  vessel  under  command  so  as  to  secure  the 
best  chance  of  avoiding  all  accidents,  even  though 
such  precautions  may  occasion  some  delay  in  the 
prosecution  of  the  voyage.  It  may  be  that  for  such 
a  purpose  it  would  be  his  duty  to  take  in  his  studding 
^s ;  but  such  is  thQ  constantly  varying  combination 
of  circumstances  arising  from  locality,  wind,  tide, 
number  of  vessels  in  the  track,  and  other  considera- 
tion9,  that  the  Court  cannot  venture  to  lay  down 
any  general  rule  which  would  absolutely  apply  in  all 
cases.  In  the  present  instance,  the  opinion  of  tha 
Court  is,  that  it  might  have  been  prudent  for  the 
Itinerant  to  have  taken  in  her  studding  sails;  but 
the  Court  is  also  of  opinion,  and  so  were  the  gentle- 
men by  whom  it  was  assisted  at  the  hearing  of  this 
case,  that  the  collision  was  not  occasioned  by  the 
omission  of  the  Itinerant  so  to  do,  but  that  the  state  of 
the  weather  was  such  that  the  accident  would  have 
occurred,  even  although  this  precaution  had  been 
adopted." 

Suit  dismissed. 
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^«.l®^*'  Queen's  Advocate,  on  behalf  of  the  owners  of  the 

Itinerant^  prayed  for  costs;  but  the  Court  declined 

ItinwLnt.  to  give  them,  upon  the  ground  that  the  course  of 
practice  had  been  not  to  give  costs  on  either  side 
where  a  collision  had  occurred  from  inevitable  acci- 
dent. 


,,    ,  THE  MARY  STEWART. 

3i«l  January, 

li^^l^^LT^^^^  was  a  case  of  collision  under  the  circum- 
•'j^?<»o'»^i*>  stances  noticed  in  the  observations  of  the  Court. 
iDg  and  nicely    The  Court  was  assistcd  by  Trinity  Masters. 

balanced,  the 

guWcdIy  the         For  the  Juno,  Dr.  Addams. 

probabilities  of 

itteHhicli^lre      ^^^  *^  ^^^  Stewart,  Br.  Haggard. 

aet  op ;  a  priori 

l.'thrtbTSi."^  P^  Curiam. 

ter  of  a  vessel         Gentlemen,  it  is  not  necessary  that  I  should  trouble 

would  do  what  .  -  -  .  "^ 

waa  right  and  you  With  many  observations  upon  the  present  case. 
^larlindcoJrect  The  coUisiou  in  question  took  place  off  the  jetty  at 
gallon.''^"*''*'  Yannouth  in  the  month  of  June  last;  and  at  thj^time 
of  the  accident,  the  Mary  Stewart,  the  vessel  pro- 
ceeded against,  was  on  her  voyage  from  Hartlepool  to 
London,  laden  with  a  cargo  of  coals ;  and  the  Juno, 
also  coal  laden,  was  proceeding  in  company  with 
other  collier  vessels  from  Hartlepool  to  London.  It 
appears  that  shortly  before  the  collision  occurred,  the 
Mary  Stewart  was  upon  the  larboard  tack,  and  the 
Juno  was  upon  the  starboard  tack.  There  is,  you 
will  observe,  some  little  discrepancy  in  the  respective 
statements  as  to  the  wind ;  but  it  does  not  appear  to 
me  that  this  consideration  has  any  material  bearing 
upon  our  decision.  We  will  take  the  wind  to  have 
been  about  S.  W.,  and  we  may  also  take  it  as  an  ad- 
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mitted  feet  in  the  case,  that  both  the  vessels  were       '®**- 

close  hauled  at  the  time  of  the  collision.     In  this 

state  of  circumstances,  the  Mary  Stewart  (whether  Maby 
rightly  or  wrongly  it  will  be  for  you  to  determine) 
endeavoured  to  pass  to  windward  of  the  Juno.  In 
so  doing,  according  to  my  apprehension  of  the  rule 
which  has  been  laid  down,  she  was  prima  facie  guilty 
of  a  violation  of  that  rule,  and  her  owner  will  in  point 
of  law  be  responsible  for  the  damage  in  question, 
unless  it  can  be  proved  that  there  were  particular 
circumstances  to  justify  their  deviation  from  the  rule. 
The  burthen  of  proof  then  lying  with  the  Mary  Stew- 
tot,  it  is  stated  on  her  behalf  that,  at  the  time  the 
two  vessels  were  approaching  each  other  on  opposite 
tacks,  the  Juno  was  about  to  pass  to  leeward  of  the 
Mary  Stewart,  and  that  for  that  purpose  her  helm 
WBs  in  the  first  instance  kept  a- weather;  but  that  her 
course  was  subsequently  altered,  and  she  endeavoured 
to  come  up  to  windward,  and  the  collision  was  alto- 
gether occasioned  by  such  alteration  of  her  original 
course.  The  defence  of  the  Mary  Stewart,  you  will 
observg,  is  rested  upon  this  statement;  and  I  need 
scarcely  tell  you  that  she  is  bound  to  prove  and  esta- 
blish this  statement  by  competent  evidence. 

With  respect  to  the  afiidavits  before  the  Court,  I 
must  state  that  there  is  not  in  my  opinion  sufficient 
evidence  to  satisfy  my  mind  that  the  conduct  of 
the  Juno  was  such  as  is  described.  The  fact  is  di- 
rectly put  in  issue  between  the  two  parties  in  the  suit, 
and  the  testimony  of  the  witnesses  on  the  one  side 
and  the  other  is  so  conflicting,  that  it  would  be  most 
extremely  difficult  for  the  Court,  unaided  by  nautical 
considerations,  to  form  an  opinion  which  statement  is 
entitled  to  credence.  I  must  therefore  request  your 
opinion  upon  the  probabilities  of  the  respective  state- 
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ments  in  issue.  You  are  more  competent  to  form  an 
opinion  upon  these  probabilities  than  I  am;  and  look* 
ing  at  the  circumstances  of  the  case,  you  will  have 
the  goodness  to  inform  me  whether  it  is  probable  that 
the  master  of  the  Juno,  under  the  circumstances, 
would  have  attempted  to  pass  to  windward,  and  th^t 
he  would  have  put  up  his  helm  first  a- weather  and 
then  to  lee  in  the  manner  which  he  has  stated.  In 
the  absence  of  proof  to  the  contrary,  you  must  recol- 
lect that  the  presumption  is  in  favour  of  the  Juno 
that  her  master  would  follow  the  ordinary  course; 
and  with  these  observations,  I  will  now  leave  it  to 
your  consideration  which  of  the  two  vesseU  in  your 
opinion  was  to  blame. 

Trinity  Masters. 
We  are  clearly  of  opinion  that  the  Mary  Stewart 
was  in  fault. 

Damages  pronounced  for. 


3\tt  January. 

Pilots  goiog  OQ 
board  a  vessel 
ID  a  leaky  coo* 
diiioo  and  as- 
sistiog  the  crew, 
and  keeping 
dowD  the  water 
by  pumpiDg, 
eniitled  to  be 
rewarded  as 
salvors. 

A  x.:.i^  of 
£4*i  overruled^ 
and  £65  award- 


THE  HEBE.     Cole. 

T^HIS  was  a  cause  of  salvage,  promoted  by  the 
owners,   master  and  crew  of  a  pilot  cutter  at 
Yarmouth,  for  services  rendered  under  the  circum- 
stances fully  noticed  in  the  judgment  of  the  Court. 

For  the  salvors.  Queen* s  Advocate  and  Dr.  Jenner. 

For  the  owners,  Dr.  Bat/ford  and  -Dr.  JElphtn'- 
stone. 

Judgment. — Dr.  Lushington. 
The  value  of  the  property  in  this  case,  including 
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the  cargo  and  freight,  is  admitted  to  be  about  £870.        1844. 
It  is  also  further  admitted  that  certain  services  have - 

The 

been  rendered  to  the  vessel,  for  which  a  tender  of  hsbb. 
£42  has  been  made.  The  sole  question  therefore 
which  I  have  to  determine  is  the  suflBciency  or  insuf- 
ficiency of  that  tender  under  the  circumstances  of  the 
ease.  It  appears  that  the  vessel,  prior  to  her  sailing 
from  the  port  of  Sunderland  on  a  voyage  to  Col- 
chester, on  the  evening  of  the  9th  of  November  last 
strained  herself,  and  in  consequence  thereof,  according 
to  the  affidavit  of  the  master  of  the  vessel,  she  sprung 
a  leak,  making,  as  it  is  admitted,  four  or  five  inches 
water.  It  further  appears  that  in  the  progress  of  the 
voyage  the  leakage  increased,  to  what  extent  is  not 
stated  in  the  affidavit ;  and  when  oflF  Yarmouth  har- 
bour, and  about  three  quarters  of  a  mile  distant,  the 
master  deemed  it  advisable  to  come  to  an  anchor  and 
hoist  a  signal,  the  wind  at  the  time  blowing  a  storm 
from  the  N.  W.,  and  the  vessel,  as  I  understand  it, 
lying  something  south  of  the  harbour  at  Yarmouth. 
At  daylight  on  the  morning  of  the  9th,  the  alleged 
salvors,  all  of  whom,  with  the  exception  of  one  man, 
are  harbour  pilots,  being  on  the  look  out,  proceeded 
to  the  vessel  and  tendered  their  assistance,  which  is 
accepted  by  the  master  of  the  Hebe.  A  long  discus- 
sion has  been  entered  into  as  to  whether  their  assist- 
ance was  required  only  for  the  purpose  of  piloting 
the  vessel  into  the  harbour  at  Yarmouth,  or  whether 
it  was  to  be  considered  of  a  higher  and  different  de- 
scription. Now  I  am  clearly  of  opinion  that,  in  the 
leaky  condition  in  which  this  vessel  was,  the  alleged 
salvors  were  in  no  degree  bound  to  have  taken 
charge  of  her,  for  the  purpose  of  bringing  her  into 
the  harbour  of  Yarmouth  for  a  pilotage  remuneration. 
I  do  not  mean  that  they  were  not  bound  to  take 
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1844.  charge  of  her  when  requested  by  the  master,  but 
—  ^""^^'y*  that  having  so  taken  her  in  charge  under  the  circum- 
J^'.  stances  of  the  case,  they  would  be  entitled  to  a  larger 
remuneration  than  would  be  paid  by  vessels  which 
had  suflfered  no  damage  or  inconvenience  whatever. 
Having  then  been  so  taken  on  board,  in  order  to  get 
the  vessel  into  the  harbour,  it  was  necessary  in  the 
first  instance  to  pay  out  an  anchor  and  cable.  This 
undoubtedly  was  no  part  of  the  ordinary  duty  of  a 
pilot.  It  was  a  service  of  a  different  description. 
Whilst  in  the  act  of  paying  out  the  anchor,  the  wind 
suddenly  shifted  from  the  S.  to  the  N,  N.  W.,  which 
was  a  favourable  wind  for  the  vessel  to  make  for  the 
river  Colne,  and  the  master  accordingly  deter- 
mined to  proceed  at  once  on  his  original  voyage. 
For  this  purpose  the  anchor  is  slipped,  and  the  alleged 
salvors  having  recovered  the  same,  proceeded  on 
board  the  vessel  for  the  river  Colne,  where  she  event- 
ually arrives  at  one  o'clock  of  the  10th  of  the  same 
month.  The  service  therefore,  in  point  of  duration, 
lasted  from  seven  o'clock  in  the  morning  of  the  9th 
until  the  afternoon  of  the  10th,  including  the  whole 
night  of  the  9th.  It  certainly  appears  that  the  prin- 
cipal duty  which  they  performed  whilst  on  board  was 
the  service  of  pumping,  it  being  indispensably  neces- 
sary that  one  pump  should  be  kept  going  during  the 
whole  of  the  time.  I  do  not  enter  into  the  inquiry  what 
particular  quantity  of  water  the  vessel  was  making 
per  hour ;  it  is  quite  sufficient  that  she  was  making 
so  much  that  she  required  the  labour  of  these  seven 
persons  to  keep  it  under.  Now  these  persons  are 
clearly  entitled  to  remuneration  for  all  that  I  have 
stated.  They  are  entitled  to  remuneration  from  the 
first  moment  they  were  received  on  board,  for  having 
laid  out  the  anchor  and  recovering  the  same,   and 
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also  for  the  services  performed  whilst  they  accom-    o^^^jjlfj^ 

panied  the  vessel  to  the  river  Colne.     It  is  also  to  be    — 

taken  mto  the  consideration  of  the  case,  that  although  Hebb. 
the  wind  was  favourable  at  this  period,  and  the  voyage 
was  accomplished  in  safety,  yet  the  vessel  was  in  that 
condition  that  if  the  wind  had  again  come  on  to  blow 
as  it  subsequently  did  a  very  short  time  after  the  ser- 
vice was  rendered,  the  task  to  be  performed  by  the 
salvors  would  unquestionably  have  been  one  of  infi- 
nitely greater  diflBculty,  and  might  have  been  attended 
with  considerable  danger.  Now  these,  I  think,  are  the 
leading  facts  of  the  case.  The  salvors  have,  perhaps, 
somewhat  overstated  their  case,  in  averring  that  the 
master  and  crew  of  the  Hebe  all  went  to  bed.  Part 
of  them  unquestionably  did ;  but  the  fair  inference  is 
that  some  remained  upon  deck,  and  were  employed 
in  their  ordinary  avocations,  the  salvors  themselves 
being  occupied  in  keeping  the  water  under  by  pump- 
ing. It  has  been  said  that  the  tender  which  has  been 
oflfered  is  suflBcient,  because  Mr.  Revetts  has  sworn, 
that  under  the  circunastances  of  the  case,  he  could 
have  procured  men  from  Yarmouth  to  perform  the 
same  services  at  the  rate  of  about  21.  10s.  per  man. 
Now  assuming  the  truth  of  this  statement,  it  is  ob- 
vious, in  the  first  place,  that  some  time  must  neces- 
sarily have  elapsed  before  these  men  could  have  been 
procured.  And  in  the  second  place,  it  is  obvious  that 
they  would  not  have  been  entitled  to  any  reward  for 
having  gone  on  board  in  the  first  instance,  and  of 
having  adopted  the  preliminary  measures  for  bringing 
the  ship  into  the  port  of  Yarmouth.  It  is  also  to  be 
observed,  that  men  are  always  to  be  hired  to  perform 
the  ordinary  work  of  pumping  on  board  a  ship  when 
there  is  no  danger.  But  it  is  next  to  impossible  to 
fix  the  precise  price  at  which  men  are  to  go  on  a 
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1844.  voyage  nnder  the  possible  risk  of  tiieir  lives.  I  must 
3ii(  January,  ^^^  advcrt,  in  conclusioii,  to  a  drcumstaxice  which 
^^,  has  beai  much  commented  npon  in  the  argument, 
viz.  the  &ct  of  the  boat  haying  accompanied  the  diip 
to  the  river  Golne,  and  die  largeness  of  the  expenses 
which  are  stated  to  have  been  incurred  by  the  salvon 
in  their  return  to  Yarmouth.  Now,  I  must  say,  that 
looking  at  all  the  circumstances,  and  more  especially 
looking  at  the  state  and  condition  of  the  vessel,  it  was 
by  no  means  an  unimportant  or  unnecessary  precau- 
tion that  the  boat  should  accompany  them  for  the 
purpose  of  carrying  them  back  to  their  own  port  of 
Yarmouth,  had  the  weather  been  &ir ;  and  it  is  clearly 
in  evidence  in  the  affidavits  that  they  would  so  have 
returned,  unless  prevented  by  the  interposition  of 
tempestuous  weather.  With  respect  to  the  expenses, 
which  are  suggested  to  be  exoibitant,  it  is  sworn 
that  they  were  positively  incurred ;  and  looking  at  the 
number  of  persons  employed,  and  considering  Ihat 
after  the  severe  labour  in  which  they  had  been  occu* 
jried,  they  would,  upon  landing,  expect  to  receive 
hospitable  treatment  at  whatever  public-house  they 
resorted  to,  1  do  not  think  the  alleged  exorbitancy 
is  so  great  as  to  be  matter  of  notice  for  the  Court 
Under  all  the  cireumstances  then,  I  am  of  opinion 
that  the  tender  of  £42  is  not  an  adequate  tender. 

Considering  the  length  of  time  the  service  lasted, 
that  these  persons  were  called  from  their  usual  avo* 
cations,  and  debarred  from  the  chance  of  other  pro- 
fitable occupation ;  that  they  did  perform  the  service 
fairly,  and  conveyed  the  vessel  into  a  port  of  safety, 
I  am  of  opinion  that  it  is  necessary  to  give  a  larger 
reward,  in  order  to  encourage  persons  of  this  descrip- 
tion to  render  similar  services  when  necessary.  I 
shall  therefore  give  them  the  sum  of  £65. 
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RAFT  OF  TIMBER-     Steward. 

Motion.  1844. 

9lh  February, 

JN  this  cage  the  Court  was  moved  to  decree  a  mo-  moUod  for  a — 

nition  against  J.  Steward,  of  Great  Yarmouth,  to  j^^^ij^lj^jji*' 
show  cause  why  salvage  should  not  be  awarded  for  owner  ofa  raft 
services  rendered  in  the  preservation  of  a  certain  raft  was  fouDd  flot- 
of  timber,  the  property  of  the  said  J.  S.  miJith  hL'biar. 

The  affidavit  to  lead  the  motion  set  forth,  that  I^hJ"^t^"*' 
J.  W.,  master  of  the  steam  tug  Aocommodation,  of  »i»o«w  Dot  be 
Great  Yarmouth,  was  on  board  his  steam  vessel  about  rescae  and  \ir^ 
five  a.   m.  of  the  16th  of  December,  engaged  in  ^'j;*'^^'^* 
towing  up  the  harbour  a  schooner  called  the  Mar-  •^^''°"'^l 
garet,  of  Yarmouth,  and  when  he  was  about  half-way  ground  that  the 
up  the  river  he  observed  something  upon  the  water  p^ssijuHs- 
like  a  barge,  floating  down  the  harbour  with  a  strong  ?iJ,p-m!uS* 
ebb  tide  running.   That,  being  very  dark  at  the  time,  ^^«'  the  pro- 
the  deponent  and  his  crew  hailed  the  same  to  keep  8tat.3&4Vict. 
the  west  side  of  the  harbour,  to  prevent  damage,  but  ^'    '  **  ^* 
recdving  no  answer,  the  said  J.  W.  gave  orders  for 
the  steam  tug  to  be  stopped,  when  he  discovered  the 
same  to  be  a  large  heavy  raft  of  timber,  with  no  per- 
son in  charge  thereof;  whereupon  the  said  J.  W., 
being  fearful  the  said  raft  would  drive  down  upon 
and  ank  vessels  lying  at  the  piers,  or  otherwise  float 
out  of  the  harbour  and  be  lost  at  sea,  he  immediately 
towed  the  said  schooner  Margaret  just  above  the  bal- 
last quay,  and  not  considering  it  prudent  to  approach 
the  said  raft  with  the  said  steam  tug,  he,  together 
with  two  of  his  crew,  took  the  boat  belonging  to  the 
said  steam  tug,  with  some  ropes,  chains  and  grapnels, 
and  proceeded  with  all  possible  speed  towards  the 
said  raft,  which  he  fell  in  with  and  boarded  by  the 
malt-houses,  and  after  great  difllculty  succeeded  in 
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steering  the  said  raft  towards  the  west  shore,  when 
he  made  the  same  fast,  and  left  one  of  his  crew  in 
charge ;  and  as  soon  as  the  tide  eased,  the  said  J.  S. 
proceeded  down  with  the  said  steam  tug  and  swifted 
the  same,  and  afterwards  took  it  in  tow  and  brought 
it  up  to  the  town,  and  left  it  safely  moored  on  the 
east  side  of  the  water.  That  several  applications  have 
been  made  to  S.  Steward,  the  owner  of  the  said  raft, 
for  payment  of  some  remuneration  for  the  services  so 
rendered,  but  that  the  said  J.  S.  hath  refused  to  make 
any  compensation  for  the  same,  and  therefore  the  aid 
and  process  of  the  Court  is  required  to  enforce  pay- 
ment thereof. 

It  was  further  stated  in  the  case,  that  the  master 
of  the  steam  tug,  afl;er  securing  the  raft,  reported  the 
circumstances  to  Mr.  Wheatly,  the  Deputy  Vice-Ad- 
miral  for  the  county  of  Norfolk,  and  he  retained  pos- 
session of  the  raft  until  the  1st  of  January,  when  J.  S., 
the  owner,  removed  the  same  by  force,  contending 
that  the  Vice- Admiral  had  no  jurisdiction. 

Under  these  circumstances  the  Court  was  moved  to 
issue  the  monition  as  above  stated. 


In  support  of  the  motion.  Haggard  referred  to  the 
Cheifter  of  James  the  First,  and  the  letters  patent  ap- 
pointing Lord  Wodehouse  Vice- Admiral  of  the  county 
of  Norfolk,  and  submitted  that  under  the  powers 
granted  by  these  documents,  the  Vice-Admiralty 
Court  at  Yarmouth,  whilst  it  existed,  would  clearly 
have  been  competent  to  entertain  the  claim  in  ques- 
tion. That  the  jurisdiction  of  that  Court  having 
been  abolished  by  the  5  &  6  Will.  4,  c.  76,  s.  108, 
there  was  now  no  local  tribunal  existing  at  Yarmouth 
in  which,  according  to  the  terms  of  the  patent,  the 
goods  picked  up  can  be  proceeded  against  in  a  cause 
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of  salvage.     That  the  jurisdiction  of  the  Court  had       ^®J*- 

been  considerably  enlarged  by  the  statute  3  &  4  Vict. — 

c.  65,  and  the  terms  of  the  enlargement  under  the      Iimbbr. 
6th  section  were  sufficiently  comprehensive  to  enable 
the  Court  to  interpose  in  the  matter. 

Per  Curiam.— Dr.  Lushington. 
This  is  an  application  to  the  Court  to   decree  a 
monition,  calling  upon  the  owner  of  a  certain  raft  of 
timber  to  show  cause  why  a  salvage  remuneration 
should  not  be  awarded  to  the  master  and  crew  of  a 
steam-tug,  under  the  circumstances  stated  in  the  affi- 
davit which  has  been  read  to  the  Court.     The  locality 
where  the  alleged  service  was  rendered  is  clearly  within 
the  body  of  the  county,  and  the  question  arises  whe- 
ther upon  the  fects  disclosed  this  Court  possesses  a 
jurisdiction  over  the  subject-matter.     Looking  to  the 
prior  practice  of  the  Court,  and  to  the  decision  pro- 
nounced by  Sir  Christopher  Robinson  in  the  case  of 
the  Public  Opinion,  I  am  clearly  of  opinion  that  the 
Court  prima  facie  would  not  be  entitled  to  take  cog- 
nizance of  the  matter.     It  has  been  submitted,  how- 
ever, that  since  the  decision  in  the  case  of  the  Public 
Opinion,  the  jurisdiction  of  the  Court  has  been  con- 
siderably extended,  and  that  under  the  provisions  of 
the  fifth  section  of  the  statute  of  3  &  4  Victoria,  the 
extended  power  conferred  upon  the  Court  is  suj£- 
dently  comprehensive  to  justify  the  Court  in  issuing 
the  monition  which  is  prayed  for  in  the  present  in- 
stance.    It  has  also  been  suggested  in  support  of  the 
application,  that  the  subject-matter  of  this  motion, 
though  locally  situated  infi^  corpus  comitatus,  would 
have  been  triable  in  the  Vice-Admiralty  Court  of 
Yarmouth   under  the  terms  of  the  Vice-Admiral's 
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patent  (a) ;  and  that  the  alleged  salvors,  who  were 
manifestly  entitled  to  some  remuneration  for  the  ser- 
vice which  they  had  performed,  would  be  deprived 
of  the  means  of  enforcing  the  same  unless  the  Court 
shall  interpose  in  their  behalf. 

Now  the  act  5  &  6  Will.  4,  which  is  entitled  the 
Municipal  Corporation  Act,  provides  in  the  108th 
section  to  the  effect  ^^  that  after  the  passing  of  the  act 
the  jurisdiction  of  the  Vice-Admiralty  Courts  (with 
certain  exceptions  specially  provided  in  the  act)  shall 
be  discontinued."     I  do  not  however  find  that  any 


(a)  By  the  letters-patent,  dated  the  15th  June,  1888,  the  late 
Lord  Wodehouse  was  appointed  Vice-Adniiral  of  the  county  of 
Norfolk  and  maritime  parts  thereof,  with  power  to  take  cognisance 
of  and  proceed  in  all  causes  civil  and  maritime,  as  well  between 
merchants  and  owners  of  ships  as  between  any  other  persons  whom- 
soever, in  any  matter,  cause  or  thing,  business  or  injury  what- 
soever, done  or  to  be  done  as  well  upon  or  by  the  sea,  on  public 
streams,  on  fresh  waters,  ports,  rivers  or  creeks  and  places  over- 
flowed with  the  ebbing  and  flowing  of  the  sea  and  to  high-water 
mark,  as  upon  aU  shores  or  banks  to  themt  or  any  of  their  adjacents^ 
from  the  first  bridges  towards  the  sea^  together  with  all  and  singular 
the  emergencies^  incidents  and  dependencies  annexed  and  connexedy 
and  to  hear  and  determine  the  same  according  to  the  cioU  and  mo" 
rUime  laws  and  customs  of  the  High  Court  of  Admiralty  of  EngUmd^ 
and  also  of  and  concerning  goods,  flotsam,  jetson,  lagon,  treasures 
found,  and  of  all  goods  whatsoever  taken  or  to  be  taken  as  derelict, 
as  well  upon  the  sea  as  in  all  ports,  public  streams,  rivers  or 
creeks,  from  all  first  bridges  towards  the  sea,  howsoever,  wheresO" 
ever,  or  by  what  means  soever  arising  or  happemng,  or  wheresoever 
they  shall  happen  to  be  or  be  found  within  the  maritime  jurisdic- 
tion aforesaid,  and  to  preserve  the  same  in  any  Court  of  the  Admiralty 
of  England,  then  held  or  to  be  held  before  her  Majesty  or  her  LieU' 
tenant,  Vice-Admiral  or  deputy,  or  four  justices  to  be  appointed  by 
commission  or  letters-patent,  according  to  the  statute  thereupm  made 
and  the  custom  of  the  High  Court  of  Admiralty  of  England. 

The  words  printed  in  italics  were  the  parts  of  the  letters-patent 
more  immediately  relied  upon  by  the  counsel  for  the  alleged 
salvors. 
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proyision  ig  made  for  transferring  that  jurisdiction  to   ^  ^  18^4. 

t       r^  nAi»i  T>  •  1  ^^    February, 

the  Court  of  Admiralty.     But  even  supposing  that  — 

this  Court  had  succeeded  to  all  the  jurisdiction  for-  Timber. 
merly  exercised  by  the  Vice- Admiralty  Court  at  Yar- 
mouth, I  am  not  prepared  to  hold  that  I  might  not 
be  interdicted  from  interfering  in  the  matter  under  the 
peculiar  circumstances  of  the  case,  unless  an  express 
provision  is  to  be  found  empowering  the  Court  to  do 
so  under  the  other  statute  which  has  been  referred  to, 
viz.  the  3  &  4  Vict.  c.  65. 

How  far  then  is  any  such  authority  conveyed  by 
this  statute  ?  The  sixth  section  of  the  act  provides  in 
these  words  (Court  here  referred  to  the  sixth  section, 
observing) — Now  it  is  quite  clear  to  my  mind  that 
by  the  words  of  this  section  the  Court  does  not  obtain 
a  sufficient  enlargement  of  its  powers  to  enable  it 
to  interfere  in  the  present  instance.  This  is  neither 
a  ship  or  sea-going  vessel;  it  is  simply  a  raft  of 
timber.  Under  these  circumstances  then  I  do  not  think 
I  should  be  justified  in  allowing  the  monition  to  go 
out.  I  must  therefore  reject  the  motion,  and  the 
party  on  whose  behalf  the  application  is  made  must 
seek  elsewhere  in  a  court  of  common  law  the  assist- 
ance to  which  he  considers  himself  entitled. 


THE  FAVORITE.     Lambert. 


9th  February, 


ree- 

le 


T^HIS  was  a  suit  for  salvage,  promoted  by  W.  Davey,  a  oenon  who 
of  Bude,  in  the  county  of  Cornwall,  against  a  i'^uh'ST 
quantity  of  iron  which  formed  a  portion  of  the  cargo  """'^J^/ 
on  board  the  brig  Favorite  of  Sunderland.  had  takea 

It  was  set  forth  in  the  act  on  petition,  that  the  brig  Ihi^lnd  had 
belongmg  to  the  port  of  Sunderland  sailed  for  the  ^^^^^'^ 
^        t2 


Tage  aenricw. 
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9th  F^^uary.   P^^  ^^  Cardiff  with  a  cargo  of  refined  metal,  bound 
— I to  Rotterdam ;  that  about  1 1  o'clock  a,  m.  of  the  28th 

The 

Favorit*.  of  October,  being  in  a  very  disabled  state  in  conse- 

''^rtiorof  ibe*  q^^°^^  ^f  having  encountered  a  heavy  gale  whilst 

eirgo»  the  ves-  standing  round  the  Longships,  the  master  ran  the 

to  piMwf heM^  Said  brig  for  the  land,  when  becoming  unmanageable 

I!!wi^  remu.  ^^^  struck  ou  the  beach  between  two  reefe  of  rocks  off 

nermtioo.  ai-  the  back  of  the  breakwater,  near  the  entrance  of  the 

Ifaoogh  his  ser- 

Ticea  were  u>  be  harbour  of  Budc ;  that  upon  the  tide  receding,  the 

coDsidered  in  111  •1 

the  character  of  master  wcut  ou  shorc  and  made  arrangements  with 
•genqfra^^  ^*  ^'*  '^®  asscrtcd  salvor,  to  act  in  saving  the  cai^ 
thaaofaai-  qq  board  the  said  brig,  whereupon  the  saidW.D. 
took  such  active  measures  for  the  preservation  of  the 
same  as  the  occasion  required,  and  was  employed 
therein  from  the  28th  of  October  until  the  10th  of 
November  inclusive  ;  that  during  such  time  the 
weather  was  generally  tempestuous,  and  the  said 
W.  D.  was  almost  incessantly  occupied  day  and  night 
in  the  salvage  of  the  said  cargo  and  removing  it  to  a 
place  of  safety ;  that  on  the  evening  of  the  3d  of  No- 
vember the  said  brig  went  to  pieces  and  was  washed 
away,  the  tide  never  having  entirely  left  her;  and 
that  previously  thereto  the  greater  portion  of  the 
cargo  had  been  removed  and  deposited  in  a  place  of 
safety  beyond  the  reach  of  the  tide,  the  rise  of  the 
sea  being  so  great  as  to  wash  away  to  a  great  distance 
portions  of  the  iron  in  the  course  of  its  removal,  car- 
rying along  with  it  the  crab  and  other  machinery 
used  in  effecting  the  said  salvage,  and  thereby  occa- 
sioning much  damage  and  loss  to  the  said  W.  D. ; 
that  the  cargo  which  had  been  so  rescued  was  re- 
moved to  the  wharf  of  the  said  W.  D.,  about  a- mile 
and  a  half  distant  from  the  wreck,  and  was  so  re- 
moved with  great  labour  and  difficulty,  the  road  to 
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the  said  wharf  lying  over  a  considerable  portion  of       i844. 

the  breakwater,  which  is  formed  of  large  unhewn  — — ?l 

stones,  and  also  across  a  river  swollen  to  a  dangerous  faJowte. 
state  by  the  heavy  rain ;  that  the  cai^o  so  saved  con- 
sisted of  about  240  tons  of  refined  metal,  and  required 
200  or  300  joumies  by  carts  and  horses  in  its  re- 
moval ;  that  the  agreed  value  of  the  said  cargo  was 
£610,  and  that  the  payments  and  expenses  made  and 
incurred  by  the  said  W.  D.,  including  wharfage  and 
breakage  of  machinery,  and  the  hire  of  men,  &c.,  and 
without  including  any  remuneration  whatever  to  the 
said  W.  D.  for  his  own  services,  amounted  to  the  sum 
of  £155 ;  wherefore  the  proctor  of  said  W.  D.,  &c.  &c. 

A  reply  was  brought  in  on  behalf  of  the  sole  owner 
of  the  iron  so  salved,  admitting  generally  the  state- 
ment of  the  salvor  as  to  the  extent  of  the  services 
alleged  to  have  been  rendered,  but  denying  that  the 
services  in  question  were  salvage  services  but  only 
agency  services,  and  that  the  expenses  incurred  by 
said  W.  D.  did  not,  as  pretended,  amount  to  the  sum 
of  £155. 

The  case  was  argued  by 

Haggard  and  Twiss,  for  the  salvors. 

Elphinstonej  for  the  owner  of  the  iron. 

Per  Curiam. — Dr.  Lushington. 
This  is  a  suit  to  obtain  a  remuneration  for  services 
which  are  alleged  to  have  been  performed  under 
somewhat  peculiar  circumstances.  The  facts  of  the 
case  are  shortly  these. — (Court  here  recapitulated  the 
fects  as  set  forth  in  the  pleadings,  and  observed) — 
Now  it  is  not  to  be  left  out  of  consideration  that  the 
cargo  which  has  been  thus  preserved  is  of  a  pecuUar 
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1844.  character,  consisting  of  refined  iron,  which  was  not 
9t  February^  removcd  without  Very  considerable  difficulty  from  the 
Favohiti.  situation  in  which  it  was  placed  when  the  asserted 
salvor  first  ofiered  his  assistance.  It  is  also  to  be 
taken  into  the  consideration  of  the  case,  that  the  lo- 
cality of  the  disaster  is  upon  the  coast  of  Cornwall,  in 
a  paot  of  the  country,  where  even  at  the  present 
moment  shipwrecked  property  is  liable  to  other  ca- 
sualties and  misfortunes  than  the  mere  dangers  of  the 
sea ;  and  where,  I  regret  to  say,  but  Uttle  trust  or 
confidence  can  be  reposed  in  the  honesty  or  the  hu- 
manity of  some  of  the  inhabitants.  In  the  course  of 
the  observations  addressed  to  the  Court  by  the  learned 
counsel  for  the  owner  of  the  cargo,  some  objections 
were  thrown  out  with  respect  to  some  of  the  charges 
included  in  the  expenses  which  are  alleged  to  have 
^  been  incurred  by  the  salvor  in  the  services  in  question. 

•  Complaint  has  been  made  in  particular  to  the  charge 

of  £30  for  watching  the  property  during  the  time  it 
lay  upon  the  rocks.  Now  it  would  be  extremely  dif- 
ficult for  me  to  form  any  opinion  as  to  the  precise 
amount  which  ought  to  be  charged  under  the  cir- 
cumstances of  the  case.  Looking,  however,  to  the 
consideration  to  which  I  have  just  adverted,  it  is 
obvious  that  greater  expense  would  be  incurred  in 
securing  the  preservation  of  the  property  upon  the 
coast  of  Cornwall  than  in  other  parts  of  the  kingdom. 
I  do  not  think,  therefore,  that  I  should  be  justified  in 
disturbing  this  charge,  more  especially  as  it  is  stated 
to  have  been  paid,  and  there  is  no  direct  evidence 
before  the  Court  in  contradiction  of  this  averment. 
A  similar  observation  will  apply  to  other  of  the 
charges  which  have  been  commented  upon  by  the 
counsel  for  the  owner,  viz.  the  Court  has  no  means  of 
forming  a  judgment  whether  they  are  proper  or  not, 


r 
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and  they  have  been  authenticated  as  having  been  ac-        i844. 

tually  incurred  and  defrayed.     With  respect  to  the ^^!^!^:_ 

services  of  Mr.  Davey  himself,  he  was  employed  by  FavoITiti. 
previous  agreement  with  the  master  to  superintend 
and  conduct  the  necessary  measures  for  the  preserva- 
tion of  the  property,  and  this  agreement  he  appears 
to  have  fulfilled  most  honestly  and  fairly  from  the  be- 
ginning to  the  end  of  the  transaction ;  having  through 
his  exertions  been  successful  in  saving  about  240 
tons  of  iron,  which  would  otherwise  in  all  probability 
have  been  entirely  lost.  He  swears,  moreover,  that 
his  time  and  attention,  and  that  of  his  son,  clerks  and 
servants,  were  very  considerably  engaged  in  {)er- 
fonning  the  services  in  question. 

The  truth  of  this  averment  is  not  in  any  degree 
impeached  under  the  circumstances  of  the  case,  there- 
fore Mr.  Davey  is  most  clearly  entitled  to  a  liberal 
remuneration ;  and  although  I  cannot  view  his  ser- 
vices in  the  strict  character  of  salvage  services,  but 
rather  of  a  successful  and  meritorious  agency,  I  am 
of  opinion  that  I  shall  not  exceed  the  fair  quantum  of 
reward  if  I  decree  him  the  sum  of  £250,  to  cover  all 
expenses,  saving  the  costs  of  this  suit,  which  I  must 
allow  him  in  addition. 

£250  awarded,  with  costs. 


THE  TOWAN.     Lewis. 
Salvage. 


24th  February, 


npHE  act  on  petition  in  this  case  in  substance  alleged,  a  claim  of 

that  on  the  28th  October  last,  the  brig  Towan,  of  •J;^J*XmS 
the  burthen  of  144  tons,  whilst  in  the  prosecution  of  a  *°j/^Jff^*^ 
voyage  from  Llanelly  to  Littlehampton  with  a  cargo  of  allied  salvage 
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1844       ,culm  and  stone,  encountered  a  heavy  gale  of  wind  from 

24th  Fabrvanf.     ,       ^^    ^r  .     i  i  i  i  •   i 

the  N.  W.,  accompanied  by  a  tremendous  sea,  which 

TowrK.  continually  swept  the  decks  and  stove  in  their  ship's 
serfices  dis-  boat ;  that  about  7  a.  m.  of  the  same  day,  the  said 
niTon'con-  brig,  then  making  a  foot  of  water  and  more  per  hour^ 
©wSTiTiea^w  ^^  obliged  to  run  for  the  port  of  Padstow  in  the 
^JJ^'.P™-  county  of  Cornwall,  and  succeeded  in  reaching  the 
coiDiDg  £rwafd  entrance  of  the  harbour,  when,  in  order  to  prevent 

UDO  ore  to  dc*      i*i*  11  1  1  11 

pow  agtiDtt  the  bcmg  dnvcu  on  shore,  her  anchor  was  dropped,  and 
loterestofthe    gj^^  ^^^  ^^  ^.j^^  samc,  though  in  very  great  peril,  the 


rh*"m  d^"f  A    ®^  every  moment  breaking  over  her  and  sweeping 
Cottrt.  her  decks;  that  whilst  the  said  brig  was  so  anchored, 

her  windlass  overturned  and  became  unmanageable ; 
that  R.  T.,  hearing  that  a  brig  in  distress  was  running 
for  the  harbour  of  Padstow,  immediately  manned  his 
boat  and  proceeded  down  the  harbour  for  the  purpose 
of  rendering  assistance,  the  wind  then  blowing  a 
heavy  gale  from  the  N.  W.  with  a  tremendous  sea 
on ;  that  whilst  rowing  down  the  harbour  they  per- 
ceived round  the  Steppar  point,  at  the  entrance  of  the 
harbour,  the  said  brig  with  a  signal  of  distress  flying, 
and  her  foretop  gallant  mast  gone ;  that  the  said  brig 
lay  in  very  great  peril,  the  crew  being  in  great  dis- 
tress and  shrieking  for  assistance ;  that  a  pilot  boat 
put  off  from  shore  toMrards  the  said  brig,  with  a  line 
attached  to  one  of  the  capstan  vrarps  on  shore,  but  in 
consequence  of  the  gale  and  heavy  sea  the  said  pilot 
boat  was  unable  to  reach  the  said  brig,  and  put  back 
for  the  shore ;  that  thereupon  the  said  R.  T.  took  the 
line  into  his  boat  for  the  purpose  of  carrying  off  to 
the  said  brig,  and  although  the  pilot  having  the 
charge  of  the  capstan  wharps  warned  him  that  the 
attempt  was  too  hazardous,  the  said  R.  T.  directed  his 
crew  to  pull  towards  the  said  brig,  then  about  150 
fethoms  from  the  shore,  and  after  great  exertion,  and 
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at  great  peril  of  their  lives,  the  said  R.  T.  and  his     ^^}^' 

crew  succeeded  in  reaching  the  said  brig,  when  H.  L., ; — — 

the  master  thereof,  and  his  crew,  in  a  state  of  much  Tow'n. 
alarm,  begged  them  to  take  them  off  the  said  brig ; 
that  the  said  R.  T.  having  run  his  boat  alongside  the 
brig,  threw  the  end  of  the  line  on  board,  and  after- 
wards the  said  R.  T.  boarded  the  brig,  and  his  crew 
rowed  to  the  shore,  leaving  said  R.  T.  on  board ;  that 
the  crew  of  the  said  brig  were  with  difficulty  prevailed 
upon  by  the  said  R.  T.  to  attend  to  his  directions  in 
endeavouring  to  save  the  said  brig,  but  at  last  he 
succeeded  in  cheering  up  the  said  master  and  crew, 
and  under  his  directions  they  hauled  in  the  line  and 
got  the  end  of  the  capstan  warp  to  which  it  was 
attached  on  board,  and  they  then  drove  on  the  said 
wharp  with  the  capstan  ashore ;  that  finding  from  the 
heavy  strain  of  the  anchor  and  wharp,  owing  to  the 
heavy  pitching  of  the  brig,  that  there  was  great  ap- 
prehension of  their  parting,  said  R.  T.  signalled  his 
boat  to  come  off  again,  and  sent  the  line  by  the  said 
boat  to  the  shore  in  order  to  be  attached  to  another 
and  larger  capstan  warp,  which  was  done,  got  on 
board  the  brig  the  crew  of  said  boat,  and  made  it  fast 
round  the  foremast  of  the  said  brig ;  and  just  as  they 
had  so  done,  the  brig's  chain  and  warp  at  first  brought 
off  parted,  and  had  it  not  been  for  the  large  warp  so 
made  £sist  as  aforesaid,  the  said  brig  and  cargo  must 
have  become  a  total  wreck  ;  that  the  said  R.  T.  and 
the  crew  of  the  said  brig  then  hailed  the  people  on 
shore  to  heave  in  the  said  brig  by  means  of  the  second 
warp,  which  they  did,  and  thereby  got  the  brig 
under  a  close-reefed  main  topsail  from  her  dangerous 
situation  into  deep  water,  but  that  very  shortly  after- 
wards, by  the  violence  of  the  gale  and  the  eddy  of 
the  wind  and  water,  the  said  brig  sheered  against  the 
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24  A^F**'       ^'^^  ^^^  rocks  and  was  much  damaged  thereby ;  that 

-'  said  R.  T.,  by  the  aid  of  his  boat's  crew,  then  ran  out 

Tow!n.  *wo  anchors  to  heave  the  said  brig  clear,  and  by  means 
thereof  got  her  a  second  time  into  deep  water,  upon 
which  said  R.  T.  directed  the  sails  to  be  hoisted,  and 
by  such  means,  and  by  the  assistance  of  the  people 
on  the  cliffs,  the  said  brig  was  eventually  got  up  the 
harbour  and  ran  upon  the  beach  to  prevent  her  sinking, 
she  being  nearly  full  of  water ;  that  in  the  service 
aforesaid  the  said  R.  T.  and  his  boat's  crew  encountered 
very  great  risk,  and  but  for  their  assistance  the  said 
brig  and  cargo  must  have  perished,  &c.  &c.  &c. 

On  the  part  of  the  owners  it  was  expressly  denied 
in  the  answer  to  the  act  that  the  weather  was  so 
tempestuous  and  that  the  brig  made  so  much  water 
as  alleged  by  the  salvors,  or  that  there  was  any  danger 
of  the  brig's  being  driven  on  shore  upon  entering  the 
harbour  of  Padstow,  or  that  there  was  any  necessity 
for  her  dropping  her  anchor,  or  that  when  dropped 
she  rode  to  the  same  in  very  great  or  any  peril ;  on 
the  contrary,  that  the  brig,  on  reaching  the  entrance 
of  the  said  harbour,  came  under  the  lee  of  the  Steppar 
point,  and  thereby  was  protected  from  the  wind  and 
sea;  and  that  she  was  proceeding  along  the  proper 
channel  with  the  flood  tide  safely  and  securely,  when 
the  master  injudiciously  and  without  any  necessity 
dropped  anchor,  bringing  up  the  said  brig  at   the 
outer  hedge  of  the  Dunbar  sand ;  that  the  brig  having 
been  so  brought  up,  rode  safely  at  single  anchor  about 
80  or  100  fathoms  from  the  shore,  and  with  no  break- 
ing sea  near  her ;  neither  was  there  any  flag  of  dis- 
tress hoisted  as  witness  alleged.     The  reply  having 
further  denied  in  detail  the  several  averments  in  the 
act  on  petition,  and  especially  that  there  was  any 
danger  to  the  crew  of  the  To  wan  or  risk  to  the  alleged 
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salvors  in  approaching  and  getting  on  board  the  ship        i844. 

or  at  any  period  of  the  transaction,  concluded  with  the *  ""'^' 

averment  that  the  tackle  so  used  in  assisting  the  said  tIw'n. 
brig  on  the  said  occasion  belonged  to  an  association 
called  the  Padstow  Harbour  Association,  who  have 
erected  capstans  and  placed  buoys  at  the  entrance  of 
the  harbour  ready  for  immediate  use ;  and  that  such 
corporation  was  managed  by  a  committee  of  twelve, 
of  whom  the  said  R.  T.  is  one ;  that  such  committee, 
to  whom  it  appertains  to  make  out  the  charges  against 
vessels  so  assisted,  in  so  doing  invariably  apportion 
and  award  some  recompense  and  remuneration,  va- 
rjring  in  amount  according  to  the  service  performed, 
for  boats  and  crews  carrying  out  the  lines  and  warps 
when  necessary ;  and  that  when  such  committee  met 
for  the  purpose  of  making  out  their  charges  against 
the  Towan,  they  awarded  to  the  said  R.  T.  and  his 
boat's  crew  the  sum  of  £12  as  a  sufficient  remunera- 
tion of  their  services,  to  wit,  £6  to  the  said  R.  T.  for 
himself  and  the  use  of  his  boat,  and  £1  a-piece  for 
each  of  his  crew. 

The  cause  was  argued  by 

AddamSy  for  the  owner  of  the  Towan. 

Haggard  and  Ttviss^  for  the  salvors. 

Judgment. — Dr.  Lushington. 
In  questions  of  this  kind  discrepancies  and  contra- 
dictions to  a  certain  extent  must  generally  exist  in  the 
statements  and  the  evidence  on  the  one  side  and  the 
other.  The  Court,  however,  in  the  majority  of  cases, 
finds  but  little  difficulty  in  ascertaining  the  amount 
of  the  salvage  compensation,  with  a  reasonable  con- 
viction that  no  essential  error  or  injustice  will  be  com- 
mitted by  its  decision.     The  present  case,  I  am  sorry 
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1844.       to  observe,  furnishes  an  exception,  and  exhibits  con- 

!-iz=lI'  tradictions  so  manifest  and  palpable  that  I  can  discern 

T^AN.  ^^  medium,  no  possibility  of  reconciling  the  evidence ; 
and  the  only  conclusion  which  I  can  form  according 
to  my  own  judgment,  is  either  that  the  tender  which 
has  been  made  is  utterly  inadequate  to  the  service 
performed,  or  that  the  salvors  have  set  up  a  case,  not 
only  inflamed  and  exaggerated,  but  entirely  incon- 
sistent with  the  true  state  of  the  facts.  The  substance 
of  the  case  set  up  by  the  salvors  is,  that  the  ship  and 
cargo,  and  also  the  lives  of  the  crew  on  board,  were 
in  imminent  peril ;  that  a  consciousness  of  this  im- 
pending peril  was  manifested  by  the  hoisting  a  signal 
of  distress,  and  that  the  rescue  was  efiected  at  a 
moment  when  other  aid  had  fiadled,  and  was  attended 
with  equally  imminent  risk  and  danger  to  the  salvors 
themselves.  If  this  statement  be  true,  it  cannot,  I 
conceive,  be  doubted  for  a  single  moment  that  the 
tender  of  £24  is  utterly  and  entirely  inadequate  to 
the  danger  encountered  to  the  rescue  of  so  many 
lives  and  the  preservation  of  the  whole  of  the  property 
on  board,  although  that  property  may  not  be  of  very 
large  value.  What  then  is  the  evidence  before  the 
Court  in  support  of  this  statement  ?  There  is,  in  the 
first  place,  an  affidavit  sworn  upon  the  21st  of  No- 
vember by  Lewis,  the  late  master  of  the  Towan,  in 
which  he  is  joined  by  the  whole  of  his  crew ;  and  in 
this  affidavit,  with  the  single  exception  of  the  hoisting 
a  signal  of  distress,  they  do  most  fully  support  the 
act  on  petition,  describing  their  own  danger  as  most 
imminent,  and  the  exertions  of  the  salvors  to  rescue 
them  as  not  less  perilous.  Now  it  is  quite  clear  that 
no  persons  could  be  more  competent  from  actual  know- 
lege  and  experience  to  describe  the  fects  correctly ; 
and  if  this  were  an  unopposed  case  as  regards  the 
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nature  and  extent  of  the  salvor  services,  and  the  ques-  .... '|il: 

_^  __*  Z4CA  JfibTuatff* 

tion  was  simply  referred  to  the  Court  to  fix  the  mea-    — 

sure  of  the  remuneration,  I  should  at  once  come  to  towam. 
the  conclusion,  upon  the  contents  of  this  affidavit,  that 
a  fax  higher  reward  was  due  to  the  salvors  than  has 
been  here  tendered.  But  the  nature  or  extent  of  the 
salvors'  exertions  is  directly  piit  in  issue  and  denied  on 
the  part  of  the  owners  of  the  Towan ;  and  is  it  not 
then  a  somewhat  surprising  circumstance  to  find  the 
master  and  the  whole  of  the  crew  thus  coming  forward 
to  depose  against  the  interest  of  the  owner  of  the 
vessel  ? 

It  has  sometimes  happened  that  one  or  more  of  the 
crew,  but  very  rarely  the  master,  have  been  found  to 
come  forward,  and  so  depose ;  but  I  cannot  recollect 
a  case  in  which  the  master  and  the  whole  of  the  crew 
have  voluntarily  united  in  directly  opposing  the  inte- 
rests of  their  employer,  as  those  persons  have  done 
upon  the  present  occasion.  I  must  say  that  this  cir- 
cumstance necessarily  awakens  some  suspicion  in  my 
mind,  and  this  suspicion  is  increased  when  it  turns 
out,  as  it  does  in  this  case,  that,  subsequent  to  the 
transaction  in  question,  the  master  has  been  dis- 
charged from  his  employment,  and  that  the  whole 
crew  were  for  some  considerable  period  of  time  lodged 
as  it  were  in  the  keeping  of  the  salvors.  If  the  mat- 
ter rested  here,  and  nothing  further  had  occurred,  I 
should  have  viewed  with  great  suspicion  and  distrust 
a  statement  supported  by  evidence  of  such  a  descrip- 
tion ;  but  there  is  an  affidavit  made  upon  the  5th  of 
February  at  a  later  period  of  the  cause,  which,  as  far 
as  the  master  is  concerned,  most  clearly  proves  that 
he  at  least  is  altogether  unworthy  of  credit,  inasmuch 
that  this  second  affidavit  in  substance,  and  to  a  consi- 
derable extent  in  words,  negatives  both  the  salvors* 
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^M4.       act  on  petition  and  his  own  prior  aflStdavit  in  denying 

all  danger,  and  stating  that  no  risk  whatever  was 

TowAN.  encountered  by  any  one  during  the  transaction.  As 
&r  then  as  the  master  of  the  Towan  is  concerned,  he 
is  at  once  put  out  of  Court  by  the  effect  of  this  second 
affidavit.  It  has,  however,  been  ai^ed,  and  not  un- 
fairly, that  the  evidence  of  the  mate  and  the  rest  of  the 
crew  remained  untouched,  and  that  they  were  in  no 
degree  participators  in  the  double  and  contradictory 
swearing  of  the  master.  Be  it  so;  it  must  nevertheless 
be  remembered  that  their  statement,  whidi  they  have 
come  forward  in  common  to  support,  is  in  some  mea- 
sure disparaged  by  the  circumstance  to  which  I  have 
previously  adverted,  and  that  this  disparagement  is 
increased  by  the  Msehood  and  misconduct  of  one  of 
the  individuals  who  joined  with  them  in  the  affidavit 

1  now  come  to  the  affidavits  marked  No.  2  and  No.  3, 
which  comprise  the  evidence  of  the  salvors  themselves 
in  support  of  their  own  statement.    The  affidavit  No. 

2  is  the  affidavit  of  Mr.  Tredwin,  the  master,  and  in 
the  affidavit  he  is  joined  by  Lewis  and  White.  This 
affidavit,  as  far  as  regards  Mr.  Tredwin  himself,  is 
entitled  k  priori  to  the  credit  usually  given  to  the 
affidavits  of  salvors,  and  it  not  only  supports  the  act 
on  petition,  but  in  some  degree  exceeds  it.  It  is, 
however,  to  be  observed  as  a  somewhat  extraordinary 
feature  in  this  affidavit,  that  Lewis  and  White,  Mr. 
Tredwin's  fellow  deponents,  do  not  depose  to  several 
important  &cts  sworn  to  by  Mr.  Tredwin  himself;  as 
for  example,  the  hoisting  the  signal  of  distress,  the 
great  apprehensions  of  danger  exhibited  by  the  per- 
sons on  board,  and  their  prayers  to  be  rescued  from 
that  danger.  It  cannot  be  said  that  Lewis  and  White 
had  sworn  to  those  facts  before,  because  no  mention 
is  made  of  them  in  the  first  affidavit  No.  1. 
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The  affidavit  No.  3  is  an  affidavit  made  by  Tred-  „,  i844. 


vnn's  boatmen ;  and  the  only  observation  I  think  it 
necessary  to  make  upon  it  at  present  is,  that  it  exceeds  Tow  A. 
the  act  on  petition,  and  goes  beyond  Tredwin's  own 
affidavit,  and  in  feet  exceeds  every  statement  in  the 
cause,  except  one  which  is  to  be  found  in  the  affidavit 
of  the  coast  guard  men,  marked  No.  4.  It  does  not 
appear  whether  any  person  was  present  who  had  the 
command  of  the  coast  guard ;  and,  looking  to  the 
affidavit  No.  4,  I  must  say  that  it  would  have  been 
much  more  satisiactory  to  me  if  I  had  been  supplied 
with  evidence  from  that  quarter.  The  first  part  of 
the  affidavit  is  nearly  in  the  words  of  Tredwin's  affi- 
davit ;  the  latter  portion  of  it  is  evidently  not  what 
men  in  their  condition  of  life  would  have  sponta- 
neously stated,  but  is  made  up  of  the  rhetoric  of  an 
attorney's  office  and  irrelevant  hearsay. 

No.  5  is  the  affidavit  of  four  labourers,  and  it  de- 
scribes more  minutely  the  refusal  of  the  pilot  to  go 
out,  and  that  an  application  was  made  to  a  person 
(not  named)  in  charge  of  the  life-boat  to  launch  it, 
but  that  he  refused,  in  consequence  of  the  danger. 
In  all  other  respects  it  closely  resembles  the  affidavits 
of  the  boatmen  and  the  coast  guard  men.  The  sixth 
and  last  affidavit  to  which  I  shall  refer  is  the  affidavit 
of  Apps,  the  pilot,  and  of  a  person  of  the  name  of 
Mitchell,  and,  except  as  to  the  hoisting  the  signal  of 
distress,  it  is  nearly  to  the  same  effect  as  the  affidavit 
sworn  by  Mr.  Tredwin.  I  have  now  gone  through 
the  whole  of  the  salvors'  evidence,  and  what  is  the 
result  ?  Leaving  out  of  consideration  the  evidence  of 
the  master  and  crew  of  the  Towan,  the  result  is  that 
the  case  which  has  been  set  up  by  the  asserted  salvors 
is,  I  think,  still  supported  by  much  evidence  which  is 
not  altogether  undeserving  of  credit.     At  the  same 
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'JIJlJ-       time,  there  is  one  feature  which  pervades  the  case 

'  throughout,  viz.,  that  every  affidavit  on  the  part  of 

Towlv.  the  salvors  is  couched  in  terms  of  great  exaggeration, 
and  in  a  tone  wholly  unnatural  and  inconsistent  with 
the  character  of  the  deponents  themselves*  I  must 
now  briefly  advert  in  conclusion  to  the  case  which 
has  been  set  up  by  the  owners  of  the  vessel  proceeded 
against,  and  in  so  doing  it  will  be  unnecessary  that  I 
should  state  their  case  in  detail ;  it  will  be  sufficient 
to  notice  the  principal  points  which  arise  and  the  evi- 
dence relating  to  them.  First,  then,  was  the  signal 
which  was  hoisted, — a  signal  of  distress,  or  merely  a 
signal  for  a  pilot?  This  is  a  question  of  no  small  im- 
portance in  the  case,  and  the  solution  of  it  must  in  a 
great  measure  depend  upon  the  degree  of  danger 
which  impended  at  the  time;  for  if  there  did  exist 
danger  to  life  as  well  as  property,  it  is  only  consistent 
with  probability  that  there  should  have  been  a  signal 
of  distress.  Looking  to  the  evidence  before  the  Court, 
it  is  clear  that  the  master  and  crew  have  not  deposed 
that  at  any  time  a  signal  of  distress  was  hoisted,  and 
the  evidence  of  the  owners  expressly  negatives  it.  It 
is  indeed  stated  in  one  of  the  salvors'  affidavits,  that 
the  vessel  had  eight  feet  water  in  her  hold ;  but  there 
is  no  evidence  to  show  that  a  single  pump  was  at 
work  during  the  whole  transaction.  None  of  the 
sails  were  gone;  the  rigging  was  in  perfect  order,  and 
the  vessel  sailed  well.  Two  of  the  witnesses  moreover 
expressly  negative  danger  of  any  kind,  and  state  that 
it  was  only  necessary  to  warp  the  vessel  for  a  short 
distance,  to  enable  her  to  get  into  the  harbour  of 
Padstow  with  perfect  safety.  Under  all  the  circum- 
stances, I  am  satisfied  in  my  own  mind  that  there  was 
no  danger  whatever,  and  consequently  that  there  was 
no  signal  of  distress,  but  only  a  signal  for  a  pilot 
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Again,  as  to  the  pilot  boat,  did  she  or  did  she  not        i^^- 

attempt  to  reach  the  ship?    It  is  pleaded  in  the  reply ^^^^^ 

to  the  act  on  petition  on  behalf  of  the  owners,  that  Tow!if. 
Tredwin  himself  took  the  line  and  pilot  boat,  and  in 
the  affidavits  it  is  stated  that  this  was  done  by  force. 
It  is  not,  however,  pleaded  that  it  was  so  done  by 
force,  and  I  think  L  should  not  be  justified,  where  the 
party  has  had  no  opportunity  of  answering  the  aver- 
ment, in  assuming  that  violence  was  actually  used  in 
taking  possession  of  the  line.  I  think  that,  in  justice 
to  Mr.  Tredwin,  I  must  not  assume  the  fact  as  proved 
in  the  cause ;  at  the  same  time  I  think  that  the  testi- 
mony of  Harris,  and  especially  of  Mitchell,  sufficiently 
contradict  the  averment  that  the  first  boat  could  not 
have  gone  to  the  assistance  of  the  vessel.  There  is 
one  remaining  circumstance  to  be  noticed,  viz.,  that 
the  Padstow  Association  considered  the  sum  of  £12  a 
sufficient  reward  for  the  service  in  question,  and  that 
this  avrard  was  made  in  the  presence  of  Mr.  Tredwin. 
Now  undoubtedly  Mr.  Tredwin  was  not  bound  to 
defer  to  any  such  award  of  the  committee ;  at  the 
same  time  it  is  an  important  ingredient  in  the  case, 
that  the  committee,  consisting  of  most  competent  per- 
sons and  sitting  recenti  fitcto  in  the  presence  of  the 
individual  most  interested,  and  who  had  full  power  and 
opportunity  for  explanation,  pronounced  an  opinion 
that  the  service  would  be  amply  compensated  by  the 
payment  of  the  sum  of  £12. 

I  do  not  consider  it  necessary  to  travel  further  into 
the  investigation  of  this  case.  I  am  perfectly  satisfied 
in  my  own  judgment  of  the  following  facts : — 

First,  that  no  signal  of  distress  was  hoisted.  Se- 
condly, that  after  the  vessel  came  to  an  anchor  inside 
the  port,  there  was  no  peril  to  the  vessel  or  danger  to 
the  lives  of  the  crew.    Thirdly,  that  there  was  no  risk 

YOL.  II.  u 
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j?itii«     ^  boarding  her,  and  that  this  would  have  been  done 

by  the  first  pilot  boat,  if  Mr.  Tredwin  had  not  inter- 

TowAN.  fered.  Fourthly,  that  subsequent  to  the  transaction, 
there  was  an  improper  resistance  to  the  supersedeas, 
and  even  a  gross  attempt  on  the  part  of  the  salvors  to 
retain  possession  of  the  vessel ;  and  I  will  here  state 
that  if  the  possession  had  been  retained  after  the  super- 
sedeas had  gone  down  to  Padstow,  and  been  served 
upon  the  parties,  I  would  most  assuredly  have  attached 
every  individual  so  engaged  in  resisting  the  authority 
of  the  Court.  Lastly,  I  am  of  opinion  that  the  arrest 
of  the  vessel  in  the  sum  of  £450  was  unreasonable 
and  oppressive,  and  I  think  the  tender  which  has 
been  made,  under  all  the  circumstances  of  the  case,  is 
ample  and  sufficient  for  the  services  which  have  been 
performed. 

I  therefore  pronounce  for  the  tender,^  and  with  costs 
against  the  salvors,  hewing  and  trusting  that  this 
example  will  prevent  the  reiteration  of  similar  expe- 
riments in  future.  The  whole  of  the  proceedings 
convince  me  of  the  necessity  of  watching  with  great 
vigilance,  not  to  say  suspicion^  transactions  of  this 
description  in  distant  ports,  and  of  protecting  owners 
and  underwriters  from,  what  I  consider  in  the  present 
case,  an  attempt  at  extortion,  supported  by  the  con- 
coction  of  evidence  so  strong  that  its  very  strength 
destroys  its  effect  and  credibility. 


9lA  March, 


THE  JAMES  WATT.    Cullen. 


wbcre*  T^HIS  'wss  a  cause  of  damage  promoted  by  the 

dowaU^ri!^^         owners  of  the  schooner  Perseverance,  against  the 
"STi'n^a    James  Watt  steam  ship. 
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An  action  was  brought  in  the  Court  of  Exchequer    oi^^mI-'a 

by  the  owners  of  the  steam  vessel,  and  a  cross  action '— 

on  behalf  of  the  owners  of  the  Perseverance  was  also  Jambs  Watt. 
instituted  in  the  same  Coilrt,  and  was  still  pending  Ej|[["^^^i^ 
when  the  suit  was  commenced  in  the  Court  of  Ad-  nver,  and  the 
miialty.     Upon  an  affidavit  stating  these  facts,  a  Ti^Zr\  in 
motion  was  made  to  the  Court  to  dismiss  the  General  ^nl|!^7he  laii- 
Steam  Navigation  Company  from  further  observance  «k  ^^  »• 

.  ••  •  •  'ip^^D*  I*  >■  'he 

of  justice  in  the  suit,  but  this  motion  was  rejected,  daty  of  the 
The  proceedings  were  by  plea  and  proof,  and  the  ISe'amerVeaie 
libel  of  the  plamtiflp,  which  consisted  of  eight  articles,  {"o^hctThu"^ 
in  substance  set  forth— That  the  schooner  Persever-  «p«ed, iwtii  he 

_    _  ,  -  ^  ^  ,       -  ttcertaios  the 

ance,  belonging  to  the  port  of  Exeter,  m  the  prose-  conne  of  the 
cution  of  a  voyage  from  Exeter  to  London,   was  '"jTSefeSSL 
brought  to  anchor  abreast  the  Black   Tail  Beacon  JffVhl^*^^m!^^ 
below  the  Nore  at  six  p.  m.  of  the  30th  September.  »nder  the  dr- 
That  at  half-past  twelve  a.  m.  of  the  1st  of  October  immediately 
she  was  got  under  wei^,  and  made  all  sail,  working  ^li%  ^mpiu 
to  windward,  with  moderate  winds  fit)m  the  N.  W.  x^jJ^Hoii 
by  N.,  and  about  fifty  minutes  past  one  a.  m.  was  reguiatioM--- 
tacked  fit>m  the  north  shore  on  the  starboard  tack  to  ^ 
the  southward.     That  the  morning  was  bright,  and 
the  vessels  could  be  clearly  distinguished  about  half 
a  mile  dktant,  and  all  hands  were  on  deck  keeping 
a  good  look-out.    That  the  schooner  continued  on  the 
tadc  aforesaid,  reaching  across  with  all  sails  set  and 
close  hauled,  going  at  the  rate  of  about  two  knots  an 
hour  until  two  o'clock  a.  m.,  .the  Nore  light  being 
at  such  time  S.  W.  by  W.  half  W.  when  a  steam  ship 
(the  James  Watt)  was  perceived  from  the  schooner 
about  half  a  mile  distant,  and  approaching  her  down 
the  reach  at  the  rate  of  between  eight  or  ten  knots 
an  hour,  whereupon  all  hands  on  board  the  schooner 
loudly  and  repeatedly   hailed   those  on   board  the 

u2 
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1844.       steamer  to  starboard  her  helm,  but  that  no  notice 

—  whatsoever  was  taken  of  such  bailings  until  about 

Jamm'watt.  ^^  ^  minute  before  the  collision,  when  those  on 
board  the  steam  ship  called  out  to  the  crew  of  the 
schooner  to  port  her  helm,  but  which  had  already 
been  done  to  prevent  the  steam  ship  running  over  the 
schooner  amidships.  That  immediately  afterwards 
the  steamer,  in  attempting  to  cross  the  bows  of  the 
schooner,  struck  her  larboard  bow  a  tremendous  blow 
against  the  starboard  bow  of  the  steam  ship,  cutting 
her  down  nearly  to  the  water^s  edge,  and  doing  other 
considerable  damage.  That  the  said  collision  was 
solely  and  entirely  caused  by  the  feult  and  mis- 
management of  the  crew  of  the  steam  ship,  &c.  &c. 

An  allegation  cons&ting  of  fourteen  articles  was 
brought  in  by  the  owners  of  the  steam  ship  in  reply, 
and  the  substance  of  the  defence  which  it  set  up 
was — That  at  the  time  the  schooner  was  first  ob- 
served, the  morning  was  dark  and  hazy  on  the  water, 
so  that  it  was  impossible  for  the  persons  on  board  the 
steamer  to  see  what  course  the  schooner  was  steering. 
That  there  were  two  lights  hoisted  on  board  the 
steamer,  one  at  the  mast  head,  and  the  other  at  the 
bowsprit  end,  which  lights  were  plainly  visible  at  the 
distance  of  a  mile  and  a  half  at  least,  and  would  have 
clearly  indicated  to  any  vessel  coming  in  an  opposite 
direction  the  course  which  the  steam  ship  was  steer- 
ing. That  the  watch  9f  the  James  Watt  consisted  of 
seven  men,  who  were  all  on  deck,  and  upon  the  look- 
out at  the  time,  and  immediately  the  schooner  was 
discovered,  the  men  on  the  bows  called  out  ship  a- 
head,  upon  which  the  captain  immediately  ordered 
them  to  port  the  helm,  and  ease  the  engines,  and  both 
of  these  orders  were  immediately  obeyed.  That  find- 
ing the  schooner  was  still  keeping  her  course,  and 
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going  over  to  the  southward,  the  captain  then  ordered        i844. 

the  helm  to  be  put  hard  a-port,  and  both  engines  to  — - — ^!Ll^ 

be  stopped.     The  crew  of  the  steamer,  who  were  upon   jamm"watt. 

deck,  at  the  same  time  hailing  the  crew  of  the  schooner 

to  port  her  helm  likewise,  whereby  the  schooner  would 

have  gone  about,  the  steam  ship's  course  having  been 

altered  by  the  portings  of  her  helm  aforesaid.     That 

very  shortly  after  the  helm  of  the  steamer  had  been 

put  hard  a-port,  the  schooner,  with  all  her  sail  set 

and  full,  and  without  at  all  easing  or  backing  them, 

so  that  the  force  of  the  collision  might  have  been 

lessened,  came  head  on  into  ..the  steam  ship,  striking 

the  steamer  a  violent  blow  just  before  the  paddle  box 

on  her  larboard  side,  carrying  away  her  bulwarks, 

and  doing  her  other  damage.     That  the  schooner 

was,  from  the  time  of  her  being  first  seen  until  the 

collision  took  place,  under  full  command,  and  would, 

had  her  helm  been  put  to  port,  as  it  ought  to  have 

been,  have  gone  about,  whereby  she  would  have  got 

more  into  the  strength  of  the  tide,  and  the  said  collision 

would  have  been  avoided,  and  that  the  collision  was 

occasioned  by  the  fault  and  mismanagement  of  the 

crew  of  the  schooner,  and  was  not  attributable,  as 

stated,  to  the  default  of  the  steam  ship,  &c.  &c. 

The  cause  was  aigued  by 

Addams  and  Mobinsonj  for  the  owners  of  the  steam 
ship. 

Queen^s  Advocate  and  Haggard,  for  the  schooner. 

Per  Curiam. — Dr.  Lushington. 
Grentlemen,  two  important  facts  in  this  case  admit 
of  no  doubt  whatever.     It  is  clear,  in  the  first  place, 
that  upon  tiie  morning  when  the  collision  took  place, 
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QihVtiA     *^^  Perseverance,  the  vessel  proceediBg  in  the  cause, 

—  was  beating  up  the  river  with  an  adverse  wind ;  whe- 

Jamks'watt.  ther  from  the  N.  W,  by  W.,  as  stated  on  behalf  of  the 
Perseverance,  or  W.  N.  W.,  as  stated  by  the  steamer, 
is  immaterial.  It  is  also  equally  dear,  that  in  order 
so  to  beat  up  the  river,  she  was  upon  the  starboard 
tack  close  hauled,  and  was  sailing  towards  the  south 
shore,  and  as  near  to  the  shore  as  the  state  of  the  wind 
and  weather  would  permit.  Whilst  pursuing  her 
course  as  stated,  at  about  a  quarter  past  twelve  a.  m. 
she  discovered  the  steamer  coming  down  the  river 
at  some  distance  from  her.  With  respect  to  the 
actual  distance  at  which  the  steamer  was  first  ob- 
served, there  is  some  discrepancy  in  the  affidavits  of 
the  witnesses  in  the  case.  I  do  not,  however,  con- 
sider that  any  imputation  attaches  upon  them  upon 
this  account,  because  I  conceive  that  it  is  impossible 
under  circumstances  of  this  kind  to  fix  any  standard 
by  which  the  admeasurement  of  distances  at  sea  can 
be  ascertained  with  correctness.  It  is  sworn,  and 
there  is  nothing  to  contradict  this  averment,  that  at 
this  time  the  crew  of  the  Perseverance  were  all  of 
them  upon  the  deck,  and  thus  much  I  take  to  be  per- 
fectly clear,  viz.  that  the  Perseverance  would  have 
discerned  the  steamer  at  a  much  greater  distance 
than  the  steamer  could  have  seen  the  schooner  for  two 
reasons,  first,  because  the  Perseverance  was  so  much 
smaller  in  bulk  ;  and,  secondly,  because  the  steamer 
carried  two  brilliant  lights,  which  would  be  more 
especially  descemible  by  reason  of  the  darkness  of 
the  night.  The  Perseverance  then  being  thus  close 
hauled,  and  upon  the  starboard  tack,  and  perceiving 
the  steamer  coming  down  the  river,  what  does  she 
do  ?  It  cannot  be  doubted  that  she  had  ample  time 
to  put  about,  if  that  was  the  right  measure  to  be 
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adopted ;  but,  not  knowing  what  course  the  steamer    ^  J  J^-  ^ 

.    1  ,  ,       ,  1  .         1        i»  .  9lh  March. 

might  take,  she  keeps  her  course  m  the  first  mstance. 

The  question  arises  was  she  right  or  wrong  in  so  JambsWatt. 
doing  ?  As  far  as  I  am  enabled  to  form  any  opinion 
upon  the  matter,  she  was  perfectly  right.  And  I 
conceive  that  very  great  inconvenience  would  ^se,  if 
vessels  of  her  description,  beating  up  the  river,  and 
being  dose  hauled,  should  put  about  the  moment  a 
steamer  is  seen,  and  before  it  can  be  ascertained  what 
course  the  steamer  is  likely  to  take. 

Let  us  pursue  the  progress  of  the  affair : — As  the 
two  vessels  are  approaching  towards  each  other,  the 
crew  of  the  Perseverance  perceive  that  the  helm  of 
the  steamer  had  been  put  to  port,  and  as  soon  as  they 
perceive  it,  they  put  their  own  helm  immediately 
a-port  likewise.  This  measure  is  not  inculpated  by 
the  persons  on  board  the  steamer,  because  they  called 
upon  her  so  to  do,  and  in  my  apprehension  it  was 
the  only  measure  that  could  have  been  adopted  under 
the  circumstances  to  diminish  the  impending  evil. 
It  is  said,  however,  that  there  was  ample  time  for  the 
schooner  to  have  put  about  between  the  time  when 
the  helm  of  the  steamer  was  first  ported  and  the  col- 
lision took  place.  In  order  to  ascertain  this,  we  must 
look  to  the  evidence  of  those  on  board  the  steamer, 
for  of  course  it  was  impossible  for  the  crew  of  the 
Perseverance  to  perceive  that  the  helm  of  the  schooner 
had  been  altered  until  after  it  had  actually  been  put 
to  port,  and  not  even  then  at  the  very  moment.  Now 
the  evidence  of  all  the  persons  on  board  the  steamer 
distinctly  establishes  the  fact,  that  two  minutes  did 
not  intervene  between  the  time  when  they  hailed  the 
Perseverance  to  port  her  helm,  and  the  actual  col- 
lision. Under  this  state  of  circumstances  I  shall  refer 
it  to  your  judgment  whether  the  Perseverance  was  in 
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any  degree  to  blame  for  the  conduct  she  adopted, 
candidly  stating  my  own  opinion  that  she  was  not 
I  must  now  advert  to  the  case  which  is  set  up  on  be- 
half of  the  steamer ;  and  in  order  to  do  perfect  justice 
to  the  owners  of  that  vessel,  I  will  take  the  account 
which  is  given  by  the  master  himself  of  the  course 
which  was  adopted  on  board  the  James  Watt.  In 
his  deposition  in  chief  upon  the  second  article,  he 
states  that  ^^at  about  a  quarter  past  two,  or  after 
eight  bells  had  been  struck,  one  of  the  two  men  who 
were  on  the  look-out  at  the  bows  (by  name  Hely  and 
Maybank)  called  out,  a  vessel  on  the  larboard  bow." 
He  says,  *^  I  was  at  that  moment  on  the  bridge,  and 
turning  my  attention  to  my  left  I  perceived  an  object, 
without  making  out  what  it  was — it  bore  about  two 
points  on  our  larboard  bow,  and  I  repeated  forward, 
"  I  see  it.''  He  then  goes  on  to  describe  the  course  the 
steamer  was  sailing,  and  the  extreme  darkness  of  the 
night;  and  after  stating  that  it  was  so  hazy  on  the  water 
that  he  could  not  distinctly  make  out  what  the  object 
was  which  was  seen  approaching,  nor  what  course  it 
was  standing  on,  he  ftirther  states  in  these  words, 
"  Immediately  aft«r  my  answering  the  men  at  the 
bow  by  saying,  I  see  it,  as  aforesaid,  I  turned  aft  and 
called  out  to  the  wheel,  party  and  was  answered,  port 
it  is."  Now  let  us  consider  whether  under  these  cir- 
cumstances he  ought  or  ought  not  to  have  ported  his 
helm.  He  was  in  doubt ;  that  is  his  own  statement 
It  is  also  admitted  in  his  answer  to  the  fifth  interro- 
gatory, that  if  it  had  been  daylight,  the  general  rule 
would  have  been  that  the  steamer  should  have  gone 
a-stem  of  the  Perseverance.  Why  then  did  he  port 
his  helm  ?  The  answer  is  thus  supplied  in  his  own 
words  in  a  subsequent  part  of  the  same  interrogatory. 
He  says,  "  In  the  daytime  the  James  Watt,  seeing 
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the  course  of  the  schooner,  was  bound  to  go  a-stem        *  W4. 

of  her ;  but  being  in  doubt,  by  reason  of  the  dark-  ^ — 

ness,  I  considered  it  my  duty  to  port  my  helm  and  Jimm  witt. 
stop  my  engines."  It  has  been  said  that  in  so  port- 
ing his  helm  he  followed  the  rule  laid  down  by  the 
Trinity  House  Board.  I  must  confess  that  I  do  not 
see  the  application  of  this  rule  under  the  circum- 
stances above  stated.  True  it  is,  that  when  two  steam 
vessels  are  approaching  each  other,  it  has  been  ruled 
over  and  over  again  that  they  are  to  pass  larboard  and 
larboard ;  but  I  have  never  yet  heard  it  laid  down 
that  when  a  steam  vessel  is  going  down  the  river,  and 
she  discovers  a  sailing  vessel  coming  up  the  river 
with  an  adverse  wind,  the  steamer  is  immediately  to 
port  her  helm,  before  she  discovers  what  course  such 
vessel  is  upon.  In  my  apprehension,  the  master  of 
the  James  Watt  would  have  acted,  under  the  circum- 
stances, with  greater  prudence  and  caution  if,  upon 
first  discovering  the  Perseverance,  instead  of  porting 
his  helm,  he  had  continued  his  course  at  slacked 
speed,  by  easing  his  engines,  till  he  was  able  to  dis- 
cover the  course  the  Perseverance  was  steering,  and 
then  acting  according  to  circumstances. '  If  he  had 
pursued  this  course,  it  is  apparent  from  the  evidence 
of  Maybank,  that  in  the  short  space  of  about  a  minute 
after  the  sail  was  reported,  or  according  to  Hely  a 
minute  and  a  half  from  that  time,  he  would  have 
discovered  the  course  of  the  Perseverance,  and  could 
have  adopted  the  measures  that  might  altogether 
have  prevented  the  collision. 

Some  discussion  has  been  raised  in  the  argument 
of  this  case,  whether  the  collision  took  place  in  con- 
sequence of  the  steamer  running  into  the  Persever- 
ance, or  the  latter  vessel  running  foul  of  the  steamer 
in  the  first  instance. 
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— ? — ^ILL-  this  matter  would  be  altogether  immaterial  to  the 
JauuWatt.  ^^^^  ™  *^^^  cause,  because  I  take  it  to  be  the  esta- 
blished principle  of  law,  that  if  a  collision  is  occa- 
sioned by  the  fault  of  one  vessel,  it  is  not  of  the  least 
importance  which  vessel  strikes  the  other  in  the  first 
instance.  The  true  question  is,  what  vessel  is  to 
blame  in  causing  the  collision  ?  If  it  were  necessary 
for  the  purposes  of  justice  in  this  suit  to  pursue  the 
enquiry  upon  this  point,  I  must  say  that  the  pro- 
babilities are  strongly  in  favour  of  the  representa- 
tion made  on  behalf  of  the  Perseverance.  Here 
is  a  schooner  of  seventy-six  tons,  going  at  the  rate  of 
about  two  knots  an  hour  close  hauled,  and  in  the  act 
of  throwing  herself  into  stays  at  the  moment  of  the 
collision,  and  yet  this  vessel  goes  with  such  force 
against  the  steamer  as  by  her  own  act  to  cause  all  the 
damage  that  has  ensued.  Without  professing  to  be 
very  conversant  with  the  details  of  nautical  matters 
in  general,  I  must  say  that  this  representation,  upon 
the  face  of  it,  is  not  very  probable,  or  easily  to  be  cre- 
dited. 

Having  now,  gentlemen,  adverted  to  all  the  cir- 
cumstances of  the  case  which  appear  to  me  to  be  im- 
portant for  your  consideration,  you  will  have  the 
kindness  to  tell  which  of  these  two  vessels  is  to  blame. 
You  will  also  recollect,  that  the  master  distinctly  says 
that  in  his  opinion,  in  a  case  of  doubt,  it  was  his  duty 
to  port  his  helm,  an  opinion  which  in  my  judgment 
is  not  conformable  with  the  rules  which  have  been 
laid  down  for  the  navigation  of  vessels  under  the  cir- 
cumstances of  the  present  case. 

Trinity  Masters  were  of  opinion  that  the  Persever- 
ance was  in  no  degree  to  blame,  and  that  the  collision 
was  occasioned  entirely  by  the  default  and  misma- 
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nagement  of  the  James  Watt,  in  attempting  to  cross        i844. 
the  bows  of  the  Perseverance ;  that  if  she  had  acted         *  ^^  ' 


properly  she  would  have  gone  under  her  stem,  and  j^miI"  att. 
then  the  accident  would  have  been  thereby  avoided. 

Damage  pronounced  for. 


THE  GAZELLE  (a).     Hurst.  m  March. 


TN  this  case,  which  was  originally  a  cause  of  da-  objections  to 
mage  by  collision,  promoted  by  the  owners  of  the  JlSt!— A^dT- 
brig  Charles,  the  Court,  assisted  by  Trinity  Masters,  ^^"^^^^l^^ 
pronounced  for  the  damage,  and  condemned  the  Ga-  merehtnu  of 
zelle  in  the  amount  of  the  same  and  of  the  costs.     A  the  fuU  amount 
reference  in  the  usual  form  was  directed  to  the  regis-  and**ofTh'^l»it 
trar  and  merchants,  and  a  report  having  been  brought  ?„  cowWeraSli 
in,  certain  items  in  the  report  were  now  objected  to  of  new  articles 
on  behalf  of  the  owners  of  the  Charles.   The  principal  toted  for  ow, 
and  most  important  of  the  objections  are  noticed  in  IS  coSli?     ^ 
detail  in  the  observations  of  the  Court.  ^°  ^"%**** 

amoaot  of  de- 

In  support  of  the  registrars  report,  Addams  and  paid  for  the  de- 

TT      J'  teotionoftho 

tlaratng.  vessel  during 

the  repairs,  a 

In  support  of  the  objections,  Haggard  and  Jmner.  1^'^'^ 

the  gross  freight 
Tk        /-i      •  T\       T  of  SO  much  as 

Per  Curiam. — Dr.  Lushington.  would  in  ordi- 

In  this  case,  which  was  originally  a  case  of  colli-  dUbuneTonr 
sion,  the  Court  pronounced  for  the  damage  sued  for,  account  of  the 

,  ^  ,  ship  s  expenses 

and  directed  the  amount  to  be  ascertained  in  the  usual  in  the  earning 
form,  viz.,  by  a  reference  to  the  registrar  and  mer-  °  R^pon'Mnt 
chants.     The  registrar  having   made  his   report  in  ^nsideied.'*" 
obedience  to  the  Court's  directions,  various  items  in 
this  report  have  been  objected  to  on  behalf  of  the 

(a)  Vide  supra,  vol.  i.  p.  471. 
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1844.  owners  of  the  vessel  proceeding  in  the  cause,  and  the 
^9ifc  MarrA.  Q^^j^  jg  j^^^  Called  upon  to  determine  the  validity  of 
GizBLLx.  *^^  objections  which  have  been  thus  raised.  One  of 
the  principal  and  most  important  objections  to  the 
report  under  consideration  is  this,  that  the  registrar 
and  merchants,  in  fixing  the  amount  to  be  paid  for 
repairs  and  the  supply  of  new  articles  in  lieu  of  those 
which  have  been  damaged  or  destroyed,  have  deducted 
one-third  from  the  full  amount  which  such  repairs  and 
new  articles  would  cost.  This  deduction,  it  is  said, 
has  been  made  in  consideration  of  new  materials  being 
substituted  for  old,  and  is  justified  upon  the  principle 
of  a  rule  which  is  alleged  to  be  invariably  adopted  in 
cases  of  insurance.  The  first  question  ^en  which  I 
have  to  consider  is  the  applicability  of  the  rule  in 
question  to  a  case  of  the  present  description ;  and  this 
question,  it  is  obvious,  involves  a  principle  of  consi- 
derable importance,  not  only  as  regards  the  decision 
in  this  particular  case,  but  as  establishing  a  rule  for 
assessing  the  damages  in  all  other  similar  cases.  Now 
in  my  apprehension,  a  material  distinction  exists  be- 
tween cases  of  insurance  and  cases  of  damage  by  colli- 
sion, and  for  the  following  reasons : — With  respect  to 
all  policies  of  insurance,  I  apprehend  that  the  cases 
are  cases  of  contract.  In  the  construction  and  regu- 
lation of  such  contracts,  all  the  customs  of  merchants 
founded  in  equity  are  always  considered  as  forming  a 
part  of  the  contracts  themselves;  and  the  presumption 
is  that  all  merchants  are  cognizant  of  the  customs 
existing  in  their  own  particular  vocations,  and  have 
them  in  contemplation  in  all  contracts  which  they 
may  enter  into  in  their  several  transactions  of  busi- 
ness. 

In  the  immediate  case,  for  instance,  of  a  policy  of 
insurance  upon  a  ship,  the  shipowner  who  insures  his 
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veflsel  is  aivare  of  the  custom  in  question,  and  at  the     g^j^^Jir  & 

time  the  insurance  is  effected  he  luiows  that  he  pays 

a  smaller  premium  for  the  insurance,  in  consideration  Gazyllb. 
of  the  deduction  to  be  made  in  case  of  loss  or  damage 
to  his  ship.  If  such  loss  or  dams^  ensue  thereupon, 
he  cannot  claim  to  receive  more  than  the  custom 
sanctions  and  allows;  and  in  recovering  the  amount  of 
his  loss,  minus  the  deduction  of  the  one-third,  he  in 
point  of  fact  receives  all  that  he  agreed  to  receive  in 
pursuance  of  the  contract  which  he  entered  into  with 
the  underwriter. 

With  regard  to  cases  of  collision,  it  is  to  be  observed 
that  they  stand  upon  a  totally  different  footing.  The 
claim  of  the  suffering  party  who  has  sustained  the 
damage  arises  not  ex  contractu,  but  ex  delicto  of  the 
party  by  whom  the  dams^  has  been  done ;  and  the 
measure  of  the  indemnification  is  not  limited  by  the 
terms  of  any  contract,  but  is  co-extensive  with  the 
amount  of  the  damage.  The  right  against  the  wrong- 
doer is  for  a  restitutio  in  integrum,  and  this  restitu- 
tion he  is  bound  to  make  without  calling  upon  the 
party  injured  to  assist  him  in  any  way  whatsoever. 
If  the  settlement  of  the  indemnification  be  attended 
with  any  difficulty  (and  in  those  cases  difficulties 
must  and  will  frequently  occur),  the  party  in  fault 
must  bear  the  inconvenience.  He  has  no  right  to 
fix  this  inconvenience  upon  the  injured  party ;  and  if 
that  party  derives  incidentally  a  greater  benefit  than 
mere  indenmification,  it  arises  only  from  the  impossi- 
bility of  otherwise  effecting  such  indemnification  with- 
out exposing  him  to  some  loss  or  burthen,  which  the 
law  will  not  place  upon  him. 

Having  thus  far  endeavoured  to  elucidate  the  prin- 
ciple which  governs  the  two  classes  of  cases,  I  will  now 
shortly  advert  to  the  authority  of  the  case  which  was 
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cited  in  the  argument  by  the  learned  counsel  for  the 
owners  of  the  Charles,  and  if  I  find  that  in  the  courts 
of  common  law  the  principle  has  been  applied  to  any 
case  ex  delicto  in  the  manner  to  which  I  have  referred, 
it  will  be  my  duty  to  adopt  and  apply  the  same  prin- 
ciple in  this  and  future  cases  of  the  like  kind,  more 
especially  as  I  do  not  find  that  in  the  practice  of  this 
Court  there  has  been  any  such  consistent  and  uniform 
course  of  practice  as  would  militate  against  its  intro- 
duction. Since  the  case  was  argued,  I  have  caused 
inquiry  to  be  made  into  the  case  of  Sare  v.  Becking- 
touj  and  I  find  that  the  learned  counsel  was  perfectly 
correct  in  his  representation  of  what  fell  from  the 
learned  judge  who  decided  that  case.  The  words  of 
Mr.  Justice  Cresswell  were  to  this  effect :  ^^  When  a 
man  runs  down  a  vessel,  he  cannot  claim  an  abate- 
ment of  one-third  for  old  materials ;  it  is  different 
in  insurance  cases,  because  there  it  is  an  under- 
stood part  of  the  contract."  I  do  not  find  that  any 
attempt  has  been  made  to  impeach  the  law  as  thus 
laid  down  by  Mr.  Justice  Cresswell.  I  shall  there- 
fore adopt  the  principle  in  the  present  instance,  and 
refer  back  the  report  to  the  registrar  and  merchants 
to  be  amended  with  respect  to  the  several  items  or 
sets  of  claims  in  which  the  deduction  of  one-third 
has  been  made  for  the  new  materials  supplied. 

I  now  come  to  another  important  item  in  the  re- 
port which  has  been  made  the  subject  of  objection  in 
the  present  instance.  It  appears  that  the  owners  of 
the  Charles,  in  estimating  the  amount  of  their  indem- 
nification, have  claimed  the  sum  of  £94 :  10s.  for  de- 
murrage in  the  detention  of  the  brig  during  the  re- 
pairs. This  claim  has  been  disallowed  in  the  report, 
and  the  question  arises,  what  is  the  principle  upon 
which  compensation  is  to  be  allowed  for  the  detention 
of  a  vessel  under  the  circumstance  of  the  case. 
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Now  I  apprehend  that  the  party  who  has  suffered       *^* . 

the  injury  is  clearly  entitled  to  an  adequate  compen — 

sation  for  any  loss  he  may  sustain  for  the  detention  of     gazellb. 
his  yeasel  during  the  period  which  is  necessary  for 
the  completion  of  the  repairs  and  the  furnishing  new 
articles. 

It  has  been  argued  by  the  counsel  for  the  plaintiff 
in  this  suit,  that  in  framing  the  amount  of  this  com- 
pensation the  same  principle  must  be  adopted  as  pre-* 
vails  in  cases  of  insurance;  and  the  Court  has  been 
referred  to  the  case  of  Palmer  v.  Blackburn^  in  which 
the  gross  freight  was  allowed  without  any  deduction 
on  account  of  necessary  expenses.  The  result  of  the 
decision  in  that  case  was,  that  by  the  allowance  of 
gross  freight  the  party  was  actually  b^iefited  by  the 
loss  of  the  vessel,  because  he  took  the  whole  of  the 
freight,  amounting  to  £3068,  without  any  deduction 
whatever,  although,  if  the  voyage  had  been  success- 
fiilly  performed,  the  actual  deduction  to  be  made  for 
expenses  would  have  amounted  to  £700.  Now  upon 
what  ground  was  the  deckion  in  the  case  of  Palmer 
V.  Blackburn  founded  ?  The  case  was  tried  before 
Lord  Chief  Justice  Dallas,  Mr.  Justice  Park,  and  Mr. 
Justice  Burroughs  Lord  Chid*  Justice  Dallas  doubted 
the  propriety  of  the  determination,  and  wished  to 
have  had  the  opportunity  of  further  consideration 
upon  it ;  and  in  concluding  his  judgment  he  says, 
^'  I  think  the  point  of  considerable  importance,  and 
worthy  of  furtfier  consideration.*'  Mr.  Justice  Park 
and  Mr.  Justice  Burrough  were  of  opinion  that  the 
rule  adopted  in  policies  of  insurance  was  applicable 
to  the  case.  The  words  of  Mr.  Justice  Park  were, 
"  The  jury  have  found  that  upon  policies  freight 
has  always  been  settled  in  this  manner,  and  my  ex- 
perience entirely  coincides  with  that  finding."     Mr. 
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Justice  Burrough  said,  *^  In  questions  on  policies  of 
insurance,  the  course  has  always  been  to  ascertain  the 
custom  of  merchants.  The  jury  having  found,  and 
properly  found,  this  to  be  the  custom  of  merchants, 
the  verdict  must  be  in  conformity  with  such  finding." 
From  these  observations  of  the  learned  judges,  it 
appears  that  the  ground  upon  which  this  decision  was 
founded  was  the  custom  of  merchants,  which,  as  I 
have  already  observed,  is  always  considered  in  policies 
of  insurance  as  forming  a  part  of  the  contract  itself. 
In  the  present  case  the  claim  arises  not  ex  contractu 
but  ex  delicto;  the  principle,  therefore,  which  governed 
the  case  of  Palmer  v.  Blackburn  does  not  apply.  In 
estimating  the  amount  of  the  compensation  to  be  paid 
for  the  detention  of  the  vessel,  I  conceive  that  the  same 
principle  must  be  adopted  as  I  have  applied  in  the  case 
of  the  deduction  of  the  one-third,  viz.  the  principle 
of  putting  the  suffering  party  as  nearly  as  possible  in 
the  same  situation  in  which  he  would  have  been  if  no 
collision  had  taken  place.  Deducting,  therefore,  from 
the  gross  freight  so  much  as  would  in  ordinary  cases 
be  disbursed  on  account  of  expenses  in  the  earning 
of  the  freight,  I  shall  refer  back  this  item  to  the  re- 
gistrar and  merchants  for  their  further  consideration 
and  correction.  With  respect  to  the  remaining  items 
which  have  been  brought  under  the  notice  of  the 
Court,  they  are  comparatively  far  less  important,  and 
the  Court  is  not  in  possession  of  sufficient  evidence  to 
form  any  judgment  respecting  them.  The  item  No.  6 
is  a  claim  for  the  sum  of  £6 :  14^.  for  stationery,  post- 
age, grocery,  bread,  flour  and  tarpaulins.  This  item  has 
been  disallowed  by  the  registrar  and  merchants,  as  I 
understand,  upon  the  ground  that  there  was  not  suffi- 
cient proof  of  the  loss,  and  that  some  of  the  articles 
were  bought  after  the  time  when  the  repairs  were  com- 
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pleted.     If  this  be  so,  the  registrar  and  merchants        I844 

^  »  &  91*  Marc*. 


have  properly  rejected  the  claim  upon  this  ground. 
The  affidavit  in  support  of  the  claim  is  not  sufficiently  gaI"le. 
specific  to  justify  the  Court  in  disturbing  this  part  of 
the  report.  If  the  affidavit  had  been  more  specific, 
the  Court  might  have  been  inclined  to  reconsider  the 
objection ;  but  as  the  onus  is  upon  the  party  objecting 
to  show  that  his  exceptions  are  well  founded,  if  he 
fails  to  furnish  sufficient  grounds  to  establish  his  ob- 
jection, I  must  of  necessity  sustain  this  item  in  the 
report  as  it  stands.  The  item  No.  10  is  open  to  the 
same  observation ;  it  includes  a  claim  for  £7  for  three 
cwt.  of  beef,  and  in  the  affidavit  it  is  simply  sworn  to 
in  the  same  manner,  and  without  stating  how,  when 
and  where  the  money  was  expended.  It  is  impos- 
sible for  the  Court  to  take  notice  of  a  claim  so  barely 
supported,  because  it  is  nothing  simply  to  aver  that 
the  expense  has  been  incurred.  The  question  is  whe- 
ther it  was  properly  incurred,  and  whether  the  party 
against  whom  it  is  charged  is  liable  for  the  payment. 
Another  item  is  to  the  following  effect: — Owner's 
expenses  to  London,  Norwich,  &c.,  £15.  From  this 
sum  the  registrar  and  merchants  have  deducted  the 
sum  of  £5. 

In  the  absence  of  any  voucher  for  the  actual  ex- 
penditure of  the  sum  so  charged,  and  of  any  explicit 
statement  that  it  was  proper  and  necessary  to  be  in- 
curred^  I  certainly  am  not  disposed  to  interfere  with 
the  deduction  wUch  has  been  made  by  the  registrar 
and  merchants.  The  registrar  and  merchants,  I  con- 
ceive, have  founded  their  deduction  upon  the  consi- 
deration of  what  appeared  to  them  a  just  and  proper 
sum  to  be  allowed  for  the  execution  of  those  measures 
which  were  imposed  upon  the  owner  in  order  to  obtain 
a  proper  settlement  of  his  case  ;  and  I  must  say,  that 
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as  iar  as  I  am  enabled  to  form  any  opinion  upon  the 
question,  the  sum  of  £10  does  appear  to  me  to  be  a 
liberal  and  sufficient  allowance. 

With  respect  to  the  remaining  items  in  the  registrar's 
report,  which  have  been  commented  upon  in  the  argu- 
ment at  the  bar,  I  do  not  think  it  necessary  to  advert 
to  them  more  specifically  in  detail  upon  the  present 
occasion.  The  objection  which  has  been  raised  against 
them  is  not  very  important,  and  as  it  is  my  intention 
to  refer  the  report  back  to  be  generally  reviewed  by 
the  registrar  and  merchants,  they  will  have  the  op- 
portunity of  reconsidering  them,  and  of  regulating 
them  according  to  the  doctrines  which  I  have  endea- 
voured to  lay  down,  if  it  should  happen  that  an  erro- 
neous principle  has  been  applied. 


2m  April. 

Where  an  at- 
tachment from 
the  Court  of 
Admiralty, 
backed  by  the 
Lord  Ordinary's 
concoirence, 
had  been  exe- 
cuted upon  a 
penoo  resident 
in  Scotland,  and 
the  person  so 
attached  had 
been  brought  to 
Englaod  and 
committed  to 
the  Queen's 
Bench  piison, 
the  Court  di- 
rected a  super- 
sedeas and  the 
party  to  be  re- 
leased, upon  the 
ground  that  the 
Lord  Ordinary 
of  Scotland  had 


THE  MATHESIS.     Alexander  Gordon. 

Motion. 

TN  this  case  the  vessel  the  Mathesis  was  originally 
arrested  in  a  cause  of  interest  at  the  suit  of  a  part- 
owner  of  thirty  sixty-fourth  parts,  until  bail  should 
be  given  to  answer  the  safe  return  of  the  ship  to  the 
port  of  Aberdeen,  to  which  she  belonged.  Whilst 
under  the  custody  of  the  Court  she  was  forcibly  taken 
out  of  the  possession  of  the  Court's  officer  and  carried 
to  sea  at  the  instigation  of  A.  Gordon  (also  a  part- 
owner  of  the  remaining  thirty-four  sixty-fourth  shares, 
against  whom  a  warrant  of  attachment  was  decreed 
for  contempt  of  Court  in  so  doing.  The  said  J.  G., 
it  appeared,  was  resident  in  Scotland  at  the  time  the 
attachn;tent  was  issued,  and  the  warrant  of  the  Court 
of  Admiralty  having  been  backed  by  the  concurrence 
of  the  Lord  Ordinary  of  Scotland,  J.  G.  was  arrested 
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at  Peterhead,  in  Scotland,  and  brought  back  to  Eng-        i844. 
land,  when  a  second  attachment  was  served  upon  ^ 


him  and  he  was  committed  to  the  Queen's  Bench     miTbLu. 
prison.     Subsequent  to  the  arrest  of  said  J.  G.  pro-  »ab«queiitiy 
ceedings  were  instituted  on  his  behalf  before  the  Court  canenoe  as  u- 
of  Session  in  Scotland,  and  the  Lord  Ordinary  having  g«nied"il?caio 
heard  counsel  on  his  behalf,  and  also  on  behalf  of  the  l*****?"  «*  p« 

incuruun. 

party  at  whose  suit  the  attachment  in  this  Court  had 
been  taken  out  and  executed,  revoked  his  original 
Goncurrenoe  to  the  service  of  the  attachment  and  di* 
rected  the  immediate  liberation  of  the  prisoner. 

Under  these  circumstances  the  Court  was  now 
moved  to  supersede  its  warrant  of  attachment  and 
direct  the  liberation  of  J.  G.,  in  conformity  with  the 
sentence  pronounced  in  the  Lord  Ordinary  of  Scot- 
land's decree. 

The  motion  was  supported  by  Addamsj  on  behalf 
ofW.S.  Gordon. 

And  opposed  by  Phillimarej  A.  A. 

Judgment. — Dr.  Lushingtan. 
If  the  circumstances  of  the  case  had  allowed  me  the 
opportunity,  I  should  have  deferred  to  deliver  my 
judgment  for  the  purpose  of  considering  the  argu- 
ments which  have  been  addressed  to  the  Court  upon 
the  present  occasion.  When,  however,  I  recollect 
that  the  liberty  of  a  British  subject  is  involved  in  the 
question  in  issue,  I  deem  it  my  duty  to  declare  my 
opinion  at  once,  without  taking  time  for  further  de- 
liberation. It  appears  that  the  vessel  the  Mathesis, 
whilst  lying  in  the  port  of  Swansea,  was  arrested 
under  the  process  of  this  Court  in  a  cause  of  giving 
bail  before  she  proceeded  to  sea.  At  the  time  of  the 
arrest,  therefore,  she  was  clearly  within  the  jurisdic- 

x2 
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184*- .      tion  of  the  High  Court  of  Admiralty,  and  no  ques- 

26th  April, 


tion  was  raised  as  to  the  issuing  of  the  warrant  or  the 
m^bLm.  detention  of  the  vessel  in  the  custody  of  the  Court. 
It  further  appears,  that  whilst  so  in  custody  of  the 
Court,  Mr.  James  Gordon,  the  party  on  whose  behalf 
the  present  application  has  been  made,  took  posses- 
sion of  the  vessel  and  removed  her  from  the  keeping 
of  the  officer  of  the  Court,  and  in  so  doing  he  was 
manifestly  guilty  of  a  great  and  grievous  offence,  and 
one  which  rendered  him  amenable  to  the  attachment 
of  the  Court.  What  might  be  the  effect  of  such 
conduct,  unless  the  Court  possessed  the  authority  of 
so  attaching  the  party  committing  such  an  offence? 
In  a  case  of  bottomry,  for  example,  where  the  vessel 
and  her  appurtenances  form  the  primary  security  of 
the  bottomry  bondholder,  and  the  arrest  of  the  vessel 
is  in  this  Court,  the  only  mode  of  enforcing  the  pay- 
ment of  the  bond,  if  the  conduct  pursued  by  Mr.  Gor- 
don could  be  pursued  with  impunity,  the  jurisdiction 
of  the  Court  might  be  set  at  defiance  and  the  attain- 
ment of  justice  be  entirely  defeated.  The  same  ob- 
servation would  apply  with  respect  to  cases  of  posses- 
sion and  also  to  cases  of  salvage.  I  am  therefore 
clearly  of  opinion  that  the  conduct  of  Mr.  Gordon 
was  such  as  imperatively  demanded  the  prompt  in- 
terference of  the  Court ;  and  when  that  conduct  was 
duly  brought  under  the  Court's  notice  and  verified 
by  affidavit,  the  Court  felt  no  hesitation  in  imme- 
diately directing  the  attachment  to  issue  in  the  exer- 
cise of  its  ordinary  jurisdiction.  It  is  unnecessary  for 
me  here  to  attempt  to  define  what  are  the  limits  of 
the  jurisdiction  of  this  Court  in  questions  of  this  de- 
scription. The  reported  decisions  of  the  Court  show 
that  attachments  have  been  sent  to  be  executed  in 
various  quarters  of  the  globe,  and  I  apprehend  that 
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there  is  no  limitation  whatever  as  to  the  place  in        1844. 
which  they  may  be  served,  provided  they  be  served  **" 

with  the  concurrence  and  according  to  the  law  of  the 
country  in  which  it  is  attempted  to  put  them  in  force* 
If  a  warrant  of  attachment  issued  from  this  Court  was 
served  in  France,  with  the  concurrence  of  the  autho- 
rities of  that  country,  and  the  party  against  whom 
the  warrant  was  issued  was  legally  brought  within  the 
jurisdiction  of  this  Court,  I  should  have  no  hesitation 
in  signing  his  commitment.  In  the  present  case  the 
Court  does  not  claim,  and  could  not  claim,  any  ad- 
miralty jurisdiction  within  the  kingdom  of  Scotland* 
By  a  recent  statute,  1st  of  Will.  4,  c,  69,  the  juris- 
diction of  the  Court  of  Admiralty  in  Scotland  has 
been  transferred  to  the  Court  of  S^sion  in  that  king- 
dom, but  in  no  respect  has  it  been  tranferred  to  the 
High  Court  of  Admiralty  of  England.  It  is  there- 
fore abundantly  clear  that  the  attachment  in  question 
in  this  case  could  not  have  been  legally  served  in 
Scotland,  save  with  the  concurrence  and  through  the 
authority  of  those  who  are  legally  authorized  to  exer- 
cise that  authority  in  Scotland.  The  first  question 
then  which  I  must  consider  in  the  present  instance  is, 
what  concurrence  has  been  given— what  concurrence 
has  been  withdrawn  by  the  Court  of  Session  in  Scot- 
land, and  if  an  appeal  from  that  Court  is  pending, 
how  far  that  circumstance  ought  to  influence  my 
present  judgment. 

Now  the  proceedings  of  the  Courts  in  Scotland  in 
reference  to  this  matter,  as  they  are  disclosed  in  the 
authentic  papers  before  the  Court,  appear  to  have  been 
these:  Mr.  Gordon  being  resident  in  Scotland,  the 
attachment  issued  by  the  direction  of  this  Court  was 
laid  before  the  Lord  Ordinary  Robertson,  and  he 
gave  his  immediate  concurrence  to  the  execution  of 
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1844.  that  attachment,  thereby  adding  the  sanction  of  the 
— ? — ?^^^  Court  in  Scotland  to  the  authority  of  the  Court  of 
MaTumis.  Admiralty  in  England,  which,  without  such  sanction, 
would,  as  I  have  already  stated,  in  Scotland  have  been 
of  no  effect.  By  virt:ue  of  this  concurrence  Mr.  Gor- 
don was  without  loss  of  time  arrested  at  Peterhead 
and  conveyed  to  this  country ;  and  subsequent  to  his 
arrest,  a  note  of  suspension,  as  it  is  termed,  was  ad- 
dressed on  his  behalf  to  the  Lords  of  Council  and 
Session,  complaining  of  the  illegality  of  the  arrest, 
and  praying  an  interdict  and  order  for  his  liberation. 
Upon  the  3d  of  June  the  question  was  argued  before 
the  Lord  Ordinary,  and  it  appears  that  the  Lord  Or- 
dinary, upon  consideration  of  the  facts  of  the  case  as 
stated,  made  his  decree  in  these  words : — "  The  Lord 
Ordinary,  having  heard  counsel  for  the  suspender  and 
also  counsel  for  the  respondent  Alexander  Morice,  for 
whom  appearance  was  made,  and  having  also  consi- 
dered the  note  of  suspension  and  liberation,  together 
with  a  copy  of  the  application  by  the  respondent, 
stated  to  have  been  made  to  the  Lord  Ordinary  on 
the  bills  on  the  27th  day  of  May  last,  and  on  which 
a  concurrence  was,  as  a  matter  of  form,  subscribed 
by  the  Lord  Ordinary  on  the  28th  day  of  May,  with- 
out the  matter  having  in  any  way  been  brought  under 
the  consideration  of  the  Lord  Ordinary  or  his  atten- 
tion called  to  the  same,  in  respect  that  there  is  no 
ground  or  law  set  forth  in  the  said  copy  of  the  peti- 
tion which  would  have  induced  the  Lord  Ordinary  to 
have  granted  the  same  concurrence  if  he  had  been 
aware  of  the  grounds  on  which  the  said  application 
was  made,  and  that  the  same  was  granted  periculo 
petentis  et  per  incuriam ;  and  also  in  respect  of  the 
nature  of  the  English  warrant  sought  to  be  carried 
into  execution,  and  of  the  nature  of  the  execution 
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demanded  thereon,  passes  the  note  without  caution    ^J^^^\, 

^  n        1       '  !•  T         26th  April, 

or  consignation,  grants  warrant  for  the  immediate  h- z 

beration  of  the  complainant  as  craved,  and  continues     Matvesm. 
the  interdict.". 

It  does  not  appear  upon  the  face  of  the  documents 
before  the  Court  what  was  the  nature  of  the  repre- 
sentation which  was  made  to  the  Lord  Ordinary  on 
behalf  of  Mr.  Morice,  the  party  who  had  originally 
sued  out  the  attachment.  Whatever  it  might  have 
been,  the  ^ect  of  the  decree,  it  is  obvious,  was  an 
order  for  the  immediate  liberation  of  Mr.  Gordon. 

Under  this  state  of  circumstances  I  have  now  to 
determine  the  course  whidi  it  is  the  duty  of  this 
Court  to  adopt,  and  in  forming  my  opinion  I  must 
bear  it  in  mind  that  the  Lord  Ordinary  expressly 
states  in  his  decree  that  he  was  altogether  unaware  of 
the  nature  of  the  writ  issued  by  this  Court  at  the  time 
he  gave  his  concurrence  to  its  execution  in  Scotland, 
and  that  if  he  had  been  apprised  of  its  contents  and 
the  nature  of  the  case,  he  should  not  have  considered 
himself  justified  in  law  in  proceeding  as  he  did ;  this 
he  states  upon  deliberation,  and  afl;er  having  heard 
the  case  argued  upon  both  sides.  Now  when  a  war- 
rant issued  by  the  High  Court  of  Admiralty  is  exe- 
cuted in  a  foreign  country  by  the  comity  of  the  law 
of  that  country,  I  conceive  it  to  be  my  duty,  as  judge 
of  the  Court  from  which  the  warrant  issued,  to  con- 
sider whether  the  consent  of  the  fofeigti  authorities  is 
conceded  upon  deliberation,  or  whether,  as  stated  by 
the  Lord  Ordinary  in  this  case,  that  concurrence  is 
obtained  periculo  petaitis  et  per  incuriam.  I  also 
further  from  this  case  apprehend  that  I  should  not  be  at 
liberty  to  avail  myself  of  that  concurrence  where  the 
sanction  is  given  unadvisedly  or  per  incuriam.  If, 
therefore,  the  case  rested  here,  I  should  be  of  opinion 
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«-.l®t*'i     that  as  the  Lord  Ordinary  of  Scotland,  in  which 
country  the  warrant  has  been  executed,  states  that  m 

Matbisis.  his  judgment  the  attachment  ought  not  to  have  been 
enforced  in  that  country,  I  should  be  bound  to  pay 
respect  and  deference  to  that  judgment  upon  the 
present  occasion,  and  this  upon  the  principle  of  jus- 
tice as  well  as  of  public  polity ;  for  how  could  this  or 
any  other  Court  in  this  country  expect  the  aid  and  as- 
sistance of  foreign  jurisdictions  unless  it  paid  deference 
to  their  forms  of  proceedings,  and  never  attempted  to 
give  force  to  and  execute  its  warrants,  in  derogation 
of  and  contrary  to  the  legal  customs  and  usages  of 
the  country  in  which  it  is  sought  to  enforce  them. 

It  has  been  urged  upon  the  Court  by  the  counsel 
for  Mr.  Morice,  that  the  retraction  of  the  Lord  Ordi* 
nary's  concession  cannot  be  considered  as  conclusive 
in  the  present  instance,  inasmuch  that  an  appeal  has 
been  lodged  against  the  Lord  Ordinary's  decree,  and 
is  at  this  moment  pending  before  the  Inner  Court, 
before  whom  the  whole  question  will  be  re-argued. 
This  &ct  undoubtedly  adds  another  difficulty  in  the 
case ;  and  the  question  arises,  ought  I  for  the  reason 
suggested  to  detain  this  individual  in  custody  under 
this  attachment?  I  think  not,  and  for  this  reason, 
that  this  Court  has  no  means  of  ascertaining  how  long 
it  may  be  before  the  question  can  be  re-argued  and 
finally  discussed  and  determined  before  the  judges  of 
the  Inner  Court ;  and  sure  I  am  that,  unless  I  was 
perfectly  satisfied  that  the  decision  would  be  given  in 
a  very  short  space  of  time,  I  should  be  most  reluctant 
to  deprive  a  British  subject  of  his  liberty  during  the 
interval  that  must  intervene. 

Another  suggestion  has  been  urged  on  behalf  of 
Mr.  Morice,  which  remains  to  be  considered  in  con- 
clusion.    It  has  been  said  that,  however  wrongfully 
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Mr.  Gordon  may  have  been  arrested  under  the  ori-        1844. 
ginal  attachment  which  was  served  upon  him  in  Scot-     ^^*^'^^'^' 
land ;  yet  that  a  second  attachment  has  been  executed 
upon  him  since  his  arrival  in  this  country^  and  that 
in  virtue  of  that  attachment  he  is  now  legally  in  cus- 
tody and  duly  within  the  control  of  this  Court.     I 
must  confess  that  I  cannot  accede  to  the  force  or  pro- 
priety of  this  suggestion.     If  Mr.  Gordon  has  been 
wrongly  brought  by  the  process  of  the  Court  from  a 
country  where  he  was  legally  secure  from  the  en- 
forcement of  that  process  (it  is  true  with  the  concur- 
rence of  a  judge  of  that  country,  but  a  concurrence 
since  recalled,)  it  would,  I  conceive,  be  contrary  to 
all  principles  of  justice  to  enforce  a  fresh  attachment 
upon  him  upon  the  plea  of  his  being  thus  compulso- 
rily  located  within  the  jurisdiction  of  the  Court  at  the 
time  when  the  second  attachment  was  executed  upon 
him.     If  I  were  to  decree  his  release  from  the  former 
attachment,  because  there  was  not  sufficient  authority 
to  back  the  warrant  in  Scotland,  and  allow  him  to  be 
arrested  and  detained  upon  the  second  attachment,  it 
would  be  an  illusory  proceeding  and  a  mockery  of 
justice.     My  opinion  therefore  is,  that  I  must  order 
the  immediate  release  of  Mr.  Gordon,  and  although  I 
may  regret  that  justice  is  thereby  likely  to  be  defeated 
in  the  present  instance,  yet  I  am  the  more  disposed  to 
adopt  diis  course,  upon  the  consideration  that  if  this 
Court  should  err  in  liberating  the  prisoner,  and  the 
Inner  Court  in  Scotland  should  reverse  the  interlocu- 
tory decree  of  the  Lord  Ordinary,  it  will  be  competent 
to  the  Court  immediately  to  re-execute  the  attachment, 
and  he  will  be  brought  to  this  country  and  recom- 
mitted with  safety  to  all  parties.     It  is  in  my  opinion 
much  better  that  some  additional  inconvenience  and 
expense  should  be  incurred,  than  that  Mr.   Gordon 
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1844.       should  be  detained  until  the  appeal  has  been  heard, 

^^ —  and  it  should  turn  out  that  the  interlocutory  decree 

matbuzs.     of  the  Lord  Ordinary  is  affirmed,  and  that  he  has 

consequently  been  unjustly  and  illegally  detained. 

Upon  this  consideration,  therefore,  I  shall  direct  the 

prisoner  to  be  liberated. 


THE  GRACES. 

Q3d  May. 

Defence  in  a     T^HIS  was  a  cause  of  sdvage  under  the  circum- 
thLt^hewivon'  Stances  fully  noticed  in  the  judgment  of  the 

undertook  to       Court.  ^ 

penorm  the  al- 
leged service  for  ^    -n       y      w    i»        % 

a  itiDQiated  re-       Addams  and  Bayfordf  for  the  salvors. 

ward,  overralad, 

the*proSi?iuUet      QucctCs  Advocatc  and  Nichollf  for  the  owners. 

of  the  case; 

ISmm'2ro''ut  JuDGMBNT.— i?r.  Lushmgton. 

of  port  for  the  TheTc  OTc  two  poiuts  iu  this  case  to  which  the  at- 
of  rendering  tcution  of  the  Court  must  be  especially  directed ;  the 
▼^s'^repre-  fii*st  is,  whether  any  valid  and  binding  agreemeat  was 
dist!^^°tbe  lime  ^^^^^  ^^  betwecu  thesc  parties ;  and  secondly, 
an<3  expense  in-  assumiug  that  uo  such  agreement  existed,  whether 
jog  the  vessel  the  tender  of  £3,  which  has  been  offered,  is  an  ade- 
i^totih«caic^-  quate  remuneration  for  the  services  which  have  been 
IbeTmo'lint  l"?  rendered.  In  order  to  ascertain  these  points,  it  is  ne- 
tbe  saivsge  re-  ccssary  that  I  should  briefly  examine  some  of  the  facts 
of  the  case  which  have  been  discussed  upon  the  pre- 
sent occasion. 

The  vessel,  it  appears,  is  of  197  tons  burthen,  and 
was  bound  in  ballast  from  London  to  the  port  of  Sea- 
ham.  Upon  the  5th  of  December,  having  reached 
the  coast  of  Yorkshire,  she  met  with  an  accident, 
whereby  she  lost  part  of  her  foremast.  Having  reme- 
died this  accident  as  far  as  it  was  in  her  power,  she 
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made  an  attempt,  not  to  reach  Seaham,  her  port  of     osd^M* 
destination,  but  Shields,  where  her  owners  resided,  — z — -- 
and  where  she  intended  to  refit,  and  finding  it  im-      Gbacu. 
possible  to  reach  Shields  upon  the  tack  she  was  then 
sailing,  she  wore  round  and  sailed  for  the  south  until 
she  reached  Huntclifie  Foot,  where  she  cast  anchor, 
and  according  to  her  own  account  in  such  a  position 
that  a  signal  for  assistance  might  be  seen  from  the 
shore. 

Whilst  lying  in  this  position  she  was  obsenred  by 
a  pilot  of  the  name  of  Fox,  and  he,  as  he  states,  ap- 
prehending that  she  was  in  a  state  of  distress,  and 
perceiving  a  signal  for  assistance  hoisted,  determined 
to  proceed  across  the  country  to  Middlesborough,  a 
distance  of  eight  miles,  for  the  purpose  of  giving  in- 
formation to  the  steamers  there,  in  order  that  they 
might  go  out  and  perform  the  service,  whatever  it 
was  which  the  signal  was  intended  to  indicate.  It 
appears  that  the  signal  was  hoisted  as  early  as  eight 
o'clock  in  the  morning,  and  that  no  steamer  came  out 
until  three  o'clock  in  the  afternoon.  *  The  distance  is 
represented  as  being,  and  there  is  no  controversy  upon 
the  point,  eighteen  miles.  If  this  vessel  then  was 
lying  as  described  by  herself,  in  such  a  position  that 
any  signal  hoisted  by  her  would  be  descried  by  the 
steam  vessels  in  the  river  Tees,  I  am  unable  to  dis- 
cover any  satisfitctory  reason  why  some  vessel  did  not 
observe  that  signal,  if  wind  and  weather  were  ordi- 
narily moderate  and  fair,  and  proceed  to  render  the 
assistance  at  a  much  earlier  period  than  any  attempt 
to  do  so  was  made  in  the  present  instance.  Whatever 
may  be  the  reason,  it  is  perfectly  clear  that  no  vessel 
did  proceed  to  render  assistance  until  the  Pilot,  a 
steamer  of  sixty-horse  power,  in  consequence  of  the 
intimation  received  from  Fox,  and  not  of  perceiving 
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1844.       any  signal,  leaves  the  port  of  Middlesborough  and 

^^^-~  proceeds  to  the  Graces,  lyhig  at  Huntcliffe   Foot, 

GiIcEs.  Now  what  is  the  state  and  condition  of  the  vessel  at 
this  time  ?  It  is  admitted  that  she  had  lost  a  part  of 
her  foremast,  and  it  is  represented  on  the  part  of  the 
salvors  that  she  was  in  consequence  thereof  in  a  dis- 
abled state.  On  the  part  of  the  owners,  on  the  other 
hand,  it  is  alleged,  that  although  damaged  by  the 
accident  she  had  met  with,  she  was  in  no  degree  dis- 
abled, and  that  she  was  capable  of  navigating  to  any 
port  for  which  the  wind  was  favourable,  and  to  which 
she  might  have  got  with  fecility.  In  my  view  of  the 
case  I  apprehend  that  the  condition  of  the  vessel  is 
not  properly  to  be  described  as  disabled,  or  as  in  a 
state  of  immediate  danger  in  consequence  of  the  acci- 
dent in  question.  At  the  same  time  I  conceive  that, 
supposing  the  ordinary  contingencies  occurred  of  a 
change  of  wind  and  weather,  contingencies  not  un- 
likely to  occur  at  the  season  of  the  year  when  this 
transaction  took  place,  the  vessel  would,  in  case  of 
foul  weather,  have  been  exposed  to  greater  risk  and 
danger  than  if  the  accident  had  never  happened,  and 
therefore  she  is  not  to  be  considered  in  the  light  of  a 
vessel  which  had  met  with  no  misfortune.  I  now 
come  to  the  conversation  which  is  represented  to  have 
been  held  upon  the  Pilot  steamboat  arriving  alongside 
the  schooner,  and  I  must  examine  the  e£Pect  of  this 
conversation,  which  has  been  contended  to  constitute 
an  agreement  between  the  parties. 

Now  I  entirely  accede  to  the  position  laid  down  by 
one  of  the  learned  counsel  who  have  addressed  the 
Court,  viz.,  that  if  a  conversation  takes  place  between 
two  parties,  and  in  pursuance  of  that  conversation  an 
act  is  done  which  is  in  fact  the  commencement  of  a 
transaction,  where  the  evidence  establishes  the  point. 
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the  Court  must  afisume  the  existence  of  an  agreement,     J|?1tf ' 

and  the  party  is  not  at  liberty  to  recede  from  the — ^ 

effects  of  such  agreement.     For  example,  assuming  in      Obacm. 
the  present  instance  that  it  had  been  stated  by  the 
master  of  this  vessel,  as  represented  by  himself,  that 
he  would  give  £3  to  the  crew  of  the  steamer  to  take 
him  to  Hartlepool,  and  the  master  of  the  steamer  had 
said,  ^^  give  me  a  rope,"  and  had  immediately  pro- 
ceeded to  perform  the  service,  I  think  under  tliese 
circumstances  a  binding  contract  must  be  held  to 
have  been  entered  into.     As  regards  the  present  case 
I  need  scarcely  observe,  that  the  proof  of  the  alleged 
agreement  which  has  been  set  up  rests  with  the  party 
who  has  set  it  up ;  and  that  this  proof  must  be  clear 
and  satis&ctory,  in  order  to  induce  the  Court  to  de- 
part from  the  ordinary  principles  of  adjudication, 
and  introduce  the  agreement  instead.     How  then  do 
these  proofs  confirm  the  agreement  in  question  ?  The 
direct  evidence  of  the  agreement  consists  in  the  testi- 
mony of  no  less  than  seven  of  the  crew  of  the  Graces, 
who  speak  uno  ore  to  a  very  detailed  communication, 
which  it  is  not  necessary  for  me  to  repeat.     I  should 
be. extremely  reluctant  to  attribute  to  parties  so  de- 
posing an  entire  invention  of  iacts  which  have  no 
foundation  whatever ;  at  the  same  time  I  must  con- 
fess that  my  conviction  of  what  is  stated  to  have  oc- 
curred is  not  strengthened  very  much  by  the  feet  of 
seven  people  swearing  in  detail  to  a  conversation  of 
this  description.      I  must  say  that  when  I  see  all  the 
persons  on  board  a  vessel,  whether  they  had  an  op- 
portunity of  hearing  it  or  not,  having  memories  so 
exceedingly  accurate  as  to  depose  in  the  same  terms 
to  a  conversation  of  this  extent,    I  am  inclined  to 
think  that  the  very  accuracy  of  their  memories  should 
induce  me  to  entertain  some  doubt  upon  the  question. 
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1844.  But  even  giving  to  the  master  of  the  Qraces  the 

^^^*^'  eredit  of  speaking  the  truth,  viz.  that  the  conversa- 
Giuot.  ^ioi^  to  which  I  have  alluded  actually  did  take  place, 
in  order  to  make  the  alleged  agreement  a  valid  con- 
tract binding  upon  the  asserted  salvors,  something 
more  must  be  done;  it  must  be  proved  that  the  master 
of  the  steamer  actually  heard  that  conversaticMi ;  he 
might  have  heard  a  part  of  the  conversation  and  not 
the  whole.  Looking  to  the  evidence  in  the  cause,  I 
find  in  the  act  on  petition  a  direct  contradiction  that 
any  such  contract  was  entered  into ;  and  in  the  affi-* 
davits  I  find  a  general  denial  of  agreement.  It  is  to 
be  observed,  howev^,  that  these  do  not  in  express 
terms  avouch  that  no  such  conversation  took  place ; 
they  contain  only  a  general  disavowal  instead  of  a 
specific  denial  of  the  facts.  This  circumstance,  I 
must  confess,  did  prima  fiide  create  some  suspicion  in 
my  mind.  I  do  not,  however,  think  that  I  should  be 
justified  to  go  the  length  of  saying  that  when  the 
master  of  the  steamer  swears  that  no  such  agreement 
took  place,  he  meant  to  swear  merely  to  the  effect  of 
the  conversation,  admitting  the  conversation  actually 
to  have  taken  place,  and  not  denying  it.  It  is  un- 
questionably a  most  mconvenient  mode  of  framing  an 
B&dsmtf  but  it  would  fix  upon  him,  in  my  ojMnioD, 
the  imputation  of  perjury  of  the  worst  description  if 
I  imputed  to  him  that  the  whole  of  the  alleged  con- 
versation took  place,  and  that  he  intended  in  his  affi- 
davit to  negative  it  in  effect  although  not  in  words. 

Under  this  state  of  circumstances  I  must  in  some 
degree  be  governed  by  the  probabilities  of  the  case ; 
and  looking  to  the  facts  which  are  before  me,  I  must 
say  that  in  my  judgment  it  k  highly  improbable  that 
the  master  of  this  steamer  of  sixty  horse  power  having 
come  a  distance  of.  eight  miles  for  the  purpose  ^ 


THE  HIGH  COURT  OP  ADMIRALTY.  299 

• 

Tendering  assistance  to  a  vessel  represented  to  be  in  1844. 
distress,  would  have  accepted  of  a  proposal  to  convey  _ ^-^•^•— 
that  vessel,  at  this  season  of  the  year  (under  every  qIacim. 
contingency  of  wind  and  weather),  a  distance  of  ten 
or  eleven  miles  for  the  sum  of  £3.  I  am  the  more 
confirmed  in  my  opinion  that  there  was  no  such  bind* 
ing  agreement  between  the  parties  when  I  look  a  little 
further  into  the  res  gestae  of  the  case,  and  conrider 
the  conduct  of  the  master  of  the  Graces  as  disclosed 
in  the  proceedings  before  the  Court.  I  find  it  i^ated 
in  the  course  of  the  act  on  petitimi,  as  a  cause  of  com- 
plaint against  the  alleged  salvors,  that  the  master  <^ 
the  steamer,  having  entered  into  the  alleged  agree- 
ment to  tow  the  Graces  for  £3  to  Hartlepool,  instead 
of  fulfilling  his  engagement  towed  her  into  the  Tees, 
and  there  anchored ;  and  this,  it  is  said,  was  done 
against  the  remonstrance  of  the  master  of  the  Graces. 
If  this  had  occurred,  and  there  had  beeii  any  such 
agreement,  what  would  have  been  the  naturai  con- 
duct of  the  master  of  the  Graces  ?  Would  he  not 
have  remonsteated  at  once,  and  declined  the  payment 
of  the  £3  as  forfeited  by  the  nonrfulfilment  of  the 
eosEtract?  But  what  follows?  Why,  so  &r  from 
discovering  that  any  such  remonstrance  was  made,  I 
find  in  the  pleadings  before  me  that  a  new  and  spe- 
cific arrangement  was  endeavoured  to  be  made  be- 
tween the  parties  to  carry  the  vessel  to  Shields,  and 
that  the  arrangement  was  broken  ofi"  in  consequence 
of  some  disagreement  existing  between  th^n  as  to 
the  terms  of  the  remuneration*  Is  this  circumstance 
consistent  with  the  statement  that  is  set  out  by  the 
owners  of  this  vessel  as  a  defence  to  the  salvors'  claim 
in  the  present  instance  ?  I  conceive  not,  and  I  there- 
fore feel  myself  bound  to  assume  that  no  such  agree- 
ment was  entered  into.     In  so  concluding,  I  do  not 


300  CASES  DETERMINED  IN 

1844.       attribute  to  any  of  the  parties  in  the  suit  anjrthing 

^^  in  the  nature  of  perjury.     The  discrepancy  in  the 

GiiTcBt.  respective  statements  may,  I  think,  be  otiierwise  suffi- 
ciently accounted  for  upon  the  supposition  that  from 
the  noise  of  the  sea  and  the  distance  at  which  the  two 
vessels  were  from  each  other,  the  conversation  was 
not  heard  by  the  persons  on  board  the  steamer.  The 
question,  then,  which  remains  to  be  determined  is  a 
very  simple  one,  and  will  require  but  very  little  con- 
sideration, viz.  is  the  sum  of  £3,  which  has  been  ten- 
dered, a  sufficient  remuneration  under  the  circum- 
stances of  the  case  ?  I  am  clearly  of  opinion  that  it 
is  not.  It  has  been  argued  that  I  am  not  to  take  into 
consideration  that  the  steamer  came  in  the  first  in- 
stance from  Middlesborough,  but  must  confine  the 
service  to  the  towage  fit)m  Huntclifie  Foot  to  the  river 
Tees.  I  am  not  disposed  to  admit  of  any  such  re- 
striction upon  the  claim  of  the  asserted  salvors. 

Where  a  steamer  is  plying  in  the  Thames  or  else- 
where for  an  engagement,  undoubtedly  she  can  have 
no  pretence  for  charging  upon  a  vessel  which  she 
takes  under  her  care  the  expenses  incurred  during 
the  time  she  was  so  plying ;  but  where  a  vessel  comes 
out  in  consequence  of  a  signal  to  render  assistance  to 
a  ship  represented  to  be  in  distress,  it  appears  to  me 
to  be  contrary  to  all  the  principles  that  have  hereto- 
fore governed  the  proceedings  in  these  cases  that  the 
time  and  expense  in  going  out  to  the  vessel  so  si- 
tuated should  be  left  out  of  the  calculation.  It  is,  I 
apprehend,  a  universal  maxim,  that  where  parties  do 
so  go  out  to  render  assistance  to  vessels  in  greater  or 
less  distress,  that  this  circumstance  is  always  con- 
sidered as  forming  an  ingredient  in  the  amount  of  the 
remuneration  that  they  are  to  receive. 

Upon  the  whole  view  of  the  case  I  am  of  opinion 
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that  the  tender  that  has  been  made  is  clearly  insuf-      ^ai^itfi'. 

ficient.     The  service  in  question  was  performed,  the  z 

weather  continuing  as  it  was,  with  no  risk  and  with      Gracm. 

great  facility,  it  is  therefore  a  service  to  be  paid  at  no 

very  high  rate.     I  have  no  hesitation,  however,  in 

saying  that  I  must  consider  it  as  a  towage  for  thirty 

miles,  and  not  for  eleven  as  suggested ;  and  I  shall 

award  the  sum  of  £15,  and  of  course  with  the  costs. 

I  cannot,  however,  conclude  my  observations  without 

saying  one  word  upon  the  sum  at  which  the  action 

was  entered.     The  action  has  been  entered  in  the 

sum  of  £350.     This  amount,  under  the  circumstances 

of  the  case,  does  appear  to  me  somewhat  vexatious ; 

and  I  take  this  opportunity  of  expressing  the  hope 

that  in  fiiture  questions  of  this  description  more  care 

will  be  taken  to  apportion  the  demand  to  something 

like  that  which  justice  may  require. 


THE  LORD  AUCKLAND.  aaaMay. 

IN  this  case  an  action  was  orieinallv  entered  a^^ainst  a  monition  ex- 
1         !•  11         f    •    1       •  <»i  tracted  by  a 

the  snip  and  her  freight  m  a  cause  of  bottomry,  bondholder 
The  bond  vras  not  opposed,  and  the  Court,  by  judg-  i^p.p^iheao- 
ment  in  default,   pronounced   for  its  validity,   and  E7^7„5^w«t 
decreed  monitions  against  I.  D.  P.  the  secretary  of  the  India  Dock 
East  and  West  India  Dock  Company,  and  Sir  J.  H.  brt^^n  Mruin 
secretary  of  the  Saint  Katherine  Dock  Company,  to  fX'hanl^j 
bring  in  the  amount  of  freight  which  had  been  re-  the  consignees 

,    "  ^  ,  ,       of  the  cargo  on 

ceived  by  or  on  behalf  of  the  said  dock  companies  account  of 
upon  such  parts  of  the  cargo  of  the  said  ship  as  had  IffaV.havmg 
been  released  anji  delivered  to  the  consignees  thereof.  J^*^o^hu 
An  appearance  was  ffiven  to  the  monition  on  be-  petition  as  to 

t  ii»     n   r  1       -r-i  1  Trr         t     i-     T-v      i    the  Construction 

nail  01  the  secretary  to  the  East  and  West  India  Dock  of  the  statute 
Company,  who  prayed  to  be  heard  on  his  petition;  0.57^.47*/' 

VOL.  11.  Y 
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1844.       and  an  act  was  brought  in,  setting  it  forth  to  the  fol- 

^^^—  lowing  effect: 

7"<i^"  "  That  certain  goods,  forming  part  of  the  cargo 
vpoo  the  pe-  laden  on  board  the  Lord  Auckland,  and  subject  to 
wNt'oeoti^abaD-  Certain  claims  for  freight,  were,  under  and  by  virtue 
K  b^i^  of  the  act  of  parliament  3  &  4  Will.  4,  c.  67,  s.  47  (a), 

in,I.D.P.  dit- 

mtMed.  but  (a)  «  And  be  it  further  enacted,  that  all  goods  or  merchandiie 

tbe  qQctHoD  '  ^^^^ch  shall  be  landed  in  docks  and  lodged  in  the  custody  of  the 
being  primaB  proprietors  of  the  said  docks  under  the  provisions  of  this  act,  not 
being  seised  as  goods  forfeited  to  his  majesty,  shall,  when  so 
landed,  continue  and  be  subject  or  liable  to  such  and  the  same 
claim  for  freight  in  favour  of  the  master  and  owner  or  owners  of 
the  respective  ships  or  vessels,  or  of  any  other  person  or  persons 
interested  in  the  freight  of  the  same,  from  or  out  of  which  such 
goods  or  merchandize  shall  be  so  landed,  as  such  goods,  wares  or 
merchandise  respectively  were  subject  and  liable  to  whilst  the 
same  were  on  board  such  ships  or  vessels,  and  before  the  landing 
thereof;  and  the  directors  and  proprietors  of  any  such  docks  at 
or  in  which  any  such  goods  or  merchandize  may  be  landed  and 
lodged  as  aforesaid,  or  their  servants  or  agents,  or  any  of  them, 
shall  and  may,  and  they  are  hereby  authorized,  empowered  and 
required,  upon  due  notice  in  that  behalf  given  to  them  by  such 
master  or  masters,  owner  or  owners,  or  other  persons  as  aforesaid, 
to  detain  and  keep  such  goods  and  merchandize,  not  being  seized 
as  forfeited  to  his  majesty,  in  the  warehouses  belonging  to  the  said 
docks  as  aforesaid,  until  the  respective  freights  to  which  the  same 
shall  be  subject  and  liable  as  aforesaid  shall  be  duly  paid  or  sati»- 
fied,  together  with  the  rates  and  charges  to  which  the  same  shall 
have  been  subject  and  liable,  or  until  a  deposit  shall  have  been 
made  by  the  owner  or  owners  or  consignee  or  consignees  of  such 
goods  and  merchandize,  equal  in  amount  to  the  claims  or  demands 
made  by  the  roaster,  owner  or  owners  of  the  respective  ships  or 
vessels,  or  other  persons  as  aforesaid,  for  or  on  account  of  freight 
upon  such  goods  or  merchandize ;  which  deposit  the  said  directors 
or  proprietors  of  such  docks,  or  their  agents  respectively,  &rc 
hereby  authorized  and  directed  to  reeewe  and  koid  in  trust  until 
the  claim  or  demand  for  freight  upon  such  goods  shall  have  been 
satisfied ;  upon  proof  of  which,  and  demand  made  by  the  person 
or  persons,  their  executors,  administrators  or  assigns  by  whom  the 
said  deposit  shall  have  been  made,  and  the  rates  and  charges  due 
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deposited  in  the  warehouses  belonging  to  the  East  oaL^Ma 
and  West  India  Dock  Company,  and  that  at  the  time  — — - — - — 
of  such  deposit  notice  was  given  by  or  on  behalf  of  Auckland. 
the  owners  of  the  said  ship  to  the  said  company  to 
detain  the  said  goods  on  account  of  freight  due  in 
respect  thereof;  and  that  shortly  after  the  said  goods 
had  been  so  deposited,  they  were  demanded  by,  and 
were  by  the  said  dock  company  delivered  to,  the  re- 
spective consignees  thereof,  upon  deposit  being  made 
by  the  said  consignees  with  the  said  company  in  pur- 
suance of  the  said  act  of  parliament,  of  sums  equal 
in  amount  to  the  claims  or  demands  made  by  the 
owners  of  the  said  ship  for  or  on  account  of  freight 
upon  such  goods  respectively,  such  deposits  amount- 
ing together  to  the  sum  of  £318:  lU  11^.  That 
the  said  deposits  were  paid  to  the  said  dock  com- 
pany, and  received  by  them  in  pursuance  of  the  act 
as  aforesaid.  That  die  claim  for  freight  upon  such 
goods  has  not  been  satisfied,  and  the  consignees  of 
the  said  goods  refuse  to  consent  to  the  said  deposits 
being  paid  to  the  owner  of  the  said  ship  or  vessel. 
That  the  said  deposits  cannot  be  considered  as  the 
reight  due  for  the  transportation  of  the  cargo  laden 
on  board  the  said  ship,  or  be  dealt  with  as  in  any 
way  the  property  of  or  belonging  to  the  owner  thereof, 
or  subject  to  his  order  or  disposition,  inasmuch  as  the 
dock  company  frequently  receive  deposits  equal  to 
the  amount  of  the  sums  claimed  by  the  owner  of  the 
ship  for  or  on  account  of  freight,  though  there  may 
be  in  &ct  less  or  nothing  due  to  the  shipowner,  and 
under  no  circumstances  whatever,  save  with  the  con- 

upon  the  said  goods  being  first  paid,  the  said  deposit  shall  be  re- 
torned  to  him  or  them  by  the  said  directors  or  proprietors  or  their 
agents  on  their  behalf,  with  whom  the  said  deposit  shall' have 
been  made  as  aforesaid.*' 

y2 
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1844.        sent  of  the  owner  or  consignee  of  the  goods,  which 

^^^"^^     has  been  refused  in  the  present  instance,  as  before 

Ivc^KD.    alleged,  could  the  company  be  authorized,  entitled  or 

compelled  to  pay  any  portion  of  the  said  deposit  to 

the  owner  of  the  said  ship,  &c.  &c." 

A  short  answer  was  given  in  to  this  act  on  petition, 
simply  alleging  that  the  sum  of  £318  :  11«.  lid.  was 
not  a  deposit  on  account  of  the  freight  as  alleged,  but 
the  actual  freight  itself,  and  that  as  such,  or  even  as  a 
deposit,  the  said  sum  was  and  is  subject  to  the  juris- 
diction of  the  Court  of  Admiralty,  in  whosoever  hands 
it  might  be  found,  and  that  the  same  ought  to  have 
been  brought  into  the  registry  in  pursuance  of  the 
monition  issued  on  that  behalf. 

Subsequent  to  the  act  on  petition  being  given  in, 
the  dock  company  were  authorized  by  the  con- 
signees, who  had  made  the  deposit  in  question  on 
account  of  freight,  to  pay  the  said  deposit  into  the 
registry  of  the  Court.  This,  it  was  alleged  in  a  re- 
joinder, had  been  done,  and  an  application  was  now 
made  to  the  Court  to  dismiss  the  secretary  of  the  East 
and  West  India  Dock  Company,  and  to  decree  his 
expenses  to  be  paid  by  the  holders  of  the  bottomry 
bond,  by  whom  the  monition  had  been  extracted. 

In  support  of  the  application,  Jenner  submitted — 
That  the  East  and  West  India  Dock  Company  were 
only  trustees  for  the  parties  by  whom  the  deposit  had 
been  made,  and  that,  without  their  sanction  and  con- 
sent, they  had  no  election  or  alternative  than  to  act 
as  they  had  done  in  the  present  instance;  that  the 
words  of  the  act  of  parliament  were  imperative  upon 
the  said  dock  company,  and  fully  bore  them  out  in 
the  course  which  they  had  adopted ;  and  that  having 
acted  entirely  in  uniformity  with  the  act  of  parlia- 
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ment,  they  were  entitled  to  be  dismissed  with  the        W44. 

costs,  more  especially  as  the  monition  of  the  Court  ^^^ 

had  been  complied  with.  AuiltwD. 

AddamSy  in  support  of  the  application,  urged  that 
the  dock  company  were  bound  to  have  obeyed  the 
Court's  monition  in  the  first  instance,  and  that  haying 
resisted  the  authority  of  the  Court,  and  having  put 
the  bondholder  to  the  expense  of  the  present  proceed- 
ings, it  was  no  justification  to  say  at  the  last  moment 
that  the  monition  of  the  Court  had  been  obeyed;  that 
notwithstanding  the  asserted  compliance  with  the 
monition,  they  were  bound  to  pay  the  costs. 

Per  Curiam. 

I  have  not  now  to  decide  the  important  question 
which  was  originally  raised  in  the  act  on  petition. 
The  question  is  confined  to  a  simple  question  of  costs, 
and  I  certainly  think  it  would  not  be  consistent  with 
prudence  on  my  part,  when  the  question  of  law  has 
not  been  raised,  to  enter  into  it. 

Now  where  freight  is  improperly  withheld,  and  it 
becomes  necessary  to  extract  a  monition  against  the 
party  so  withholding  it,  in  order  to  compel  him  to 
satisfy  a  legal  demand  prima  facie,  undoubtedly  the 
Court  would  be  disposed  to  condemn  the  party  in  all 
the  costs  and  expenses  occasioned  by  such  detention. 
Where,  however,  a  question  of  reasonable  doubt  may 
arise  as  to  whether  the  person  against  whom  the  mo- 
nition is  prayed  had  good  and  justifiable  ground  for 
not  obeying  it,  the  Court  will  not  be  inclined  to  visit 
on  the  party  the  penalty  of  costs,  and  more  especially 
in  a  case  where,  as  in  the  present  instance,  the  parties 
beheved  at  the  time  that  they  were  acting  in  obe- 
dience to  and  in  accordance  with  the  provisions  of  an 
act  of  parliament.     Upon  the  present  occasion  I  shall 
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^^       give  costs  to  neither  of  the  parties  before  the  Court ; 

but  I  wifih  it  to  be  distinctly  understood  that,  if  upon 

AvcKLAMo.  any  future  occasion  this  question  should  be  again 
litigated,  I  shall  unquestionably  give  the  costs  against 
the  party  who  may  fail  in  the  suit.  This  must  be 
'  considered  an  ample  notice  with  respect  to  the  future 
intentions  of  the  Court  in  a  matter  of  this  kind ;  and 
although  a  proper  degfree  of  indulgence  may  fedrly  be 
shown  upon  the  present  occasion  to  persons  placed 
for  the  first  time  in  a  doubtful  situation,  and  hesi- 
tating to  commit  themselves  to  an  infringement  and 
violation  of  an  act  of  parliament,  yet  should  the  sub- 
ject be  again  mooted,  the  parties  so  mooting  it  must 
no  longer  expect  to  receive  an  extension  of  the  same 
indulgence. 

I  dismiss  the  party,  but  without  costs. 


BdJu^  GLASCOW  PACKET.    Nicoll. 

Anhageciaim  TN  this  casc  the  Glascow  Packet  having  been  run 
•iid^iMrtdit.  down  whilst  at  anchor  in  Gravesend  Reach,  on 
pound  tKiTii^  the  evening  of  the  30th  November  last,  was  towed 
M^TCtod  UmbdI  ^^^^^  ^^  shore  upon  the  Essex  coast,  where  she  shortly 
aeivei  id  the  af%erwards  sunk  in  about  twenty-four  feet  water. 
theanlglTMib  The  owner  in  London  having  been  apprised  of  the 
"^ini^oh-  accident,  entered  into  an  agreement  with  a  Mr.  Jones 
ir^*ift»th'"  ^  weigh  the  vessel,  and  carry  her  into  a  place  of 
bad  iwen  form-  safety,  for  the  sum  of  £70,  including  all  expenses, 
by^the^wnm  lu  pursuaucc  of  this  agreement,  the  said  Mr.  J.  and 
Siwed^ai  •  ^^  crew,  Consisting  of  eight  persons,  accompanied  by 
sum  nomine  ex-  the  mate  and  crew  of  the  schooner  and  a  shipwright 

penianim  odIy  a         <^ 

given  in  con-     of  the  name  of  Stagg,  proceeded  from  London  to 
^^niw       Gravesend,  and  arrived  alongside  the  wreck  about 

misconduct. 
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three  p.  m.  of  the  2d  December,  when  they  immedi-       i844. 

ately  set  to  work  to  raise  the  schooner,  and  having !5^5^^— 

continued  working  thereat  until  the  10th,  they  finally  ^"pfciil^'' 
succeeded  in  raising  her  and  bringing  her  up  to 
London. 

Shortly  after  the  accident,  and  before  the  sinking 
of  the  schooner,  a  number  of  Gravesend  watermen 
put  off  to  the  schooner  and  tendered  their  assistance, 
and  the  master,  being  upon  the  point  of  proceeding 
to  London  with  his  crew  to  apprise  the  owners  of  the 
accident,  agreed  to  employ  two  of  the  said  water- 
men to  assist  the  mate  in  keeping  watch  over  the 
schooner  during  his  absence,  at  the  same  time  giving 
them  a  memorandum  in  the  following  words : — "  I, 
David  NicoU,  leave  charge  of  the  London  Packet  to 
Mr.  Spiers  and  James  Groves." 

On  the  following  morning,  after  the  master's  de- 
parture, the  said  S.  and  G.,  assisted  by  several  other 
of  the  watermen,  commenced  getting  up  various  ar- 
ticles from  the  schooner's  deck  with  boat  hooks,  and 
having  procured  two  anchors,  and  hired  barges  and 
lighters  from  Gravesend,  employed  themselves  in  en- 
deavouring to  raise  the  schooner  until  the  arrival  of 
Mr.  Jones  and  his  party  from  London. 

Upon  the  arrival  of  Mr.  Jones,  they  were  immedi- 
ately ordered  by  Mr.  White,  one  of  the  owners,  to 
desist;  but  notwithstanding  repeated  assurances  that 
their  assistance  was  not  required,  they  continued  to 
hover  round  the  schooner  and  obtrude  their  services, 
several  of  them  even  persisting  in  coming  up  to  Lon- 
don in  the  vessel  after  she  had  been  raised,  although 
not  permitted  to  do  any  thing  on  board. 

An  action  was  entered  for  alleged  salvage  services 
in  the  sum  of  £460,  and  the  case  was  argued  by 
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1844.  PhilUmare  and  Bayford,  for  the  salvors. 

Thb  Glasgow       Addatos  and  JRobinson,  for  the  owners. 

Packet. 

Judgment. — Dr.  Lushingtcn, 
A  service  to  a  certain  extent  is  admitted  in  this 
case  by  the  tender  which  has  been  made  on  the  part 
of  the  owners  of  the  Glascow  Packet.  In  considering 
the  extent  of  this  service,  and  the  reward  to  which  it 
is  entitled,  I  shall  direct  my  attention  to  the  following 
points : — First,  when  and  under  what  circumstances 
the  service  in  question  actually  commenced;  se- 
condly, what  degree  of  merit  ought  to  be  attached  to 
it ;  and  lastly,  when  it  ended.  Upon  the  duration  of 
the  service  of  course  much  must  depend,  and  my 
decision  must  be  materially  governed  by  the  deter- 
mination of  that  point.  Now,  in  proceeding  to  the 
examination  of  these  particulars,  I  must  oteerve  in 
the  first  instance  that  die  mode  in  which  the  case  has 
been  conducted  differs  in  some  respects  from  the  form 
which  is  ordinarily  adopted  in  cases  of  this  description. 
The  original  statement  of  the  salvors  on  the  one  hand 
does  not  contain  the  whole  of  the  case,  but  keeps  back 
matters  of  considerable  importance  to  the  issue  in  the 
cause.  On  the  other  hand,  the  answer  of  the  owners 
of  the  Glascow  Packet  sets  up  as  it  were  a  different 
and  independent  case,  and  negatives  by  inference 
only,  and  not  directly,  the  averments  of  the  salvors. 
This  manner  of  conducting  a  case,  it  is  obvious,  is 
most  inconvenient,  and  entails  upon  the  CJourt  the 
exercise  of  a  more  than  common  degree  of  care,  in 
order  to  discover  what  is  really  in  issue  between  the 
parties  in  the  suit.  The  principle  of  pleading  by  act 
on  petition  requires  that  every  important  matter  which 
is  intended  to  be  denied  should  be  expressly  nega- 
tived; and  in  conformity  with  this  principle,  when 
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a  feet  is  averred,  and  there  is  no  contradiction  of      gj®^;, 

that  feet,  the  Court  will  prima  fecie  assume  such  an — 

averment  to  be  true.  If  then  the  case  of  the  owners  "paotb^^ 
of  the  vessel  proceeded  against  in  this  cause  should 
be  prejudiced  by  the  course  which  has  been  adopted 
in  framing  their  defence,  the  Court  will  lament  the 
feet,  but  cannot  protect  them  from  the  inconvenience 
which  they  have  thus  brought  down  upon  themselves. 
I  will  now  look  to  the  commencement  of  the  asserted 
service,  and  referring  to  the  statement  of  the  salvors 
themselves,  it  would  seem  that  it  commenced  about 
eleven  o'clock  on  the  30th  of  November,  by  the  mate 
hailing  two  men  of  the  name  of  Spiers  and  Allen, 
who  were  at  that  time  approaching  the  vessel  in  their 
skiflf  James.  The  master,  it  is  represented,  was  not 
on  board  his  own  vessel  at  this  time,  but  on  board 
the  Margaret.  And  it  is  alleged  that  the  mate  having 
hailed  the  two  men,  he  directed  them  to  save  what 
they  could,  and  that  it  was  done  accordingly.  Now 
this  averment  in  the  salvors'  act  on  petition  is  con- 
firmed by  them  upon  oath,  and  it  is  not  directly 
negatived  in  any  manner  whatever  in  the  answer  to 
the  act.  It  is  true  that  this  statement,  together  with 
other  similar  and  most  important  statements  of  the 
salvors,  is  met  by  a  general  averment  on  the  part  of 
the  owners  of  the  Glascow  Packet ;  but  I  must  con- 
fess, that  it  is  somewhat  difficult  to  ascertain  to  what 
this  general  averment  refers.  I  must  therefore  take 
it  for  granted  that  it  was  not  intended  directly  to 
deny  or  contradict  what  was  done  by  the  mate,  and 
the  statement  in  question  being  supported  by  affi- 
davits, I  must  proceed  upon  the  ground  that  this  was 
the  commencement  of  the  service,  and  if  so,  it  was 
clearly  a  just  and  legitimate  commencement. 

It  appears  that  shortly  afterwards  the  Hope  and  the 
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_|^**-        Confidence  came  up,  and  little  seems  to  have  been 

done  or  to  have  been  attempted  until  the  master,  who 

"pacmtT^  was  about  to  proceed  to  London  with  all  the  crew, 
excepting  the  mate  and  another  person,  gives  charge 
of  the  vessel  to  two  of  the  salvors,  by  delivering  to 
them  a  written  paper  to  the  following  effect : — "  No- 
vember 30th,  1843.  I,  David  NicoU,  leave  charge 
of  the  Glascow  Packet  to  Wm.  Spiers  and  James 
Groves."  A  great  deal  of  argument  has  been  ex- 
pended upon  the  nature  of  the  charge  so  given,  and 
the  question  arises  upon  what  principles  I  am  bound 
to  construe  the  effect  of  this  paper?  I  apprehend 
that  it  must  be  construed  upon  the  same  principles 
that  prevail  in  the  courts  of  common  law  with  re- 
spect to  written  documents  in  general,  viz.  that  their 
meaning  and  intention  must  be  collected  from  the 
contents,  and  not  from  parol  explanation.  This  is  a 
cardinal  rule,  applicable,  I  conceive,  to  all  cases,  that, 
in  considering  written  documents,  of  whatever  de- 
scription they  may  be,  no  parol  explanation  shall  be 
received.  Evidence  undoubtedly  may  be  given  as  to 
the  circumstances  under  which  the  document  was 
written,  as,  for  instance,  that  it  was  obtained  by  fraud, 
and  in  that  case  it  becomes  mere  waste  paper;  or 
that  certain  particulars  were  agreed  to  be  stated  in 
the  instrument,  which  have  been  improperly  left  out, 
and  these  may  be  restored ;  but  no  evidence  whatever 
is  admissible  to  explain  what  the  parties  said  or 
merely  intended,  excepting  they  be  reduced  into 
writing  at  the  time. 

If  it  were  otherwise,  and  it  were  open  to  parties  on 
parol  explanation  to  say  that  they  did  not  mean  that 
which  the  words  import  upon  the  &ce  of  them,  it 
is  perfectly  obvious  that  all  written  documents  would 
be  rendered   nugatory.     Applying   these   principles 


THE  HIGH  COURT  OF  ADMIRALTY.  311 

then  to  the  written  paper,  which  was  so  delivered  by       i844. 
the  master  in  the  present  instance,  the  meaning  of  it 


in  my  judgment  is,  that  the  charge  and  care  of  the  ^"pIJ:!^^?^^ 
vessel  was  entrusted  to  the  persons  named  therein ; 
and  that  the  charge  so  given  must,  in  ordinary  ac- 
ceptation, be  considered  to  convey  an  authority  to 
do  all  that  was  necessary  for  the  preservation  of  the 
property.  If  it  had  been  intended  that  this  charge 
was  given  for  a  specific  purpose  only,  for  instance, 
that  it  was  merely  an  order  to  prevent  plunder,  and 
that  the  vessel  was  to  remain  in  charge  of  the  mate, 
the  paper  ought  to  have  stated  it.  I  cannot  engraft 
upon  it  any  limitation  which  is  not  consistent  with 
the  ordinary  plan  and  primary  meaning.  Assuming 
this  to  be  the  right  construction  of  the  paper,  I  must 
here  observe  that  the  fiswt  of  the  master  so  giving 
charge  of  his  vessel  to  these  individuals,  goes  a  great 
way  to  discredit  the  assertion  that  their  services  were 
altogether  rejected  in  the  first  instance,  and  were 
actually  forced  upon  the  master.  Surely,  if  the  men 
had  so  misconducted  themselves,  the  master  would 
not  have  selected  them  in  any  manner  whatever.  He 
might,  if  he  had  deemed  it  necessary,  have  left  more 
of  his  own  men  to  perform  the  same  duty.  Upon 
these  considerations  then,  I  am  of  opinion  that  the 
asserted  salvors  are  entitled  to  a  reasonable  remunera- 
tion for  their  exertions  from  about  noon  of  the  30th 
of  November  tillnsome  time  on  the  2nd  of  December, 
when  other  occurrences  took  place,  to  which  I  shall 
presently  have  occasion  to  advert.  Without  referring 
in  detail  to  what  was  done  in  the  interval  between  the 
master's  proceeding  to  London  to  consult  the  owners, 
and  the  arrival  of  Mr.  Jones  for  the  purp6se  of  raising 
the  vessel,  I  see  no  reason  to  disapprove  of  the  mea- 
sures pursued  by  the  salvors.     According  to  my  view 
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1844.        of  the  case,  whether  intentionally  or  not,  yet  in  point 
^  ""*'      of  fact  they  were  entrusted  with  the  chaise  of  the 


^^p?cke7!^^  vessel,  and  I  do  not  think  that  they  in  any  manner 
abused  that  charge.  A  tender  of  £9 :  12^.  has  been 
made  for  their  services  by  the  owners  of  the  Glascow 
Packet,  and  this  tender,  I  think,  prima  fade,  is  mani- 
festly an  inadequate  compensation.  Before,  how- 
ever, I  finally  adjudicate  upon  this  point,  I  must 
look  to  the  circumstances  which  subsequently  oc- 
curred. It  has  been  strongly  urged  by  the  counsel 
for  the  owners,  that  subsequent  to  the  2d  of  De- 
cember, when  Mr.  Jones  took  charge  of  the  vessel  for 
the  purpose  of  raising  her,  the  salvors  most  grossly 
misconducted  themselves  in  retaining  possession,  and 
forcibly  continuing  their  services  after  they  had  been 
formally  and  positively  discharged  by  the  owners. 
The  question  arises,  whether  at  any  time  and  when 
they  were  so  discharged  and  prohibited  firom  further 
interference  in  the  vessel?  Now  it  is  beyond  all 
doubt  that  they  were  so  discharged  upon  the  2nd 
of  December,  when  the  person  hired  to  weigh  the 
vessel  had  arrived,  because  it  is  distinctly  admitted  by 
the  salvors  themselves  in  their  reply ;  and  the  only 
difference  between  them  and  the  owners  upon  this 
point,  is  in  the  time  of  day  when  the  discharge  was 
given.  They  say  indeed  that  no  payment  for  their 
services  was  offered  at  the  time  they  were  so  dis- 
charged ;  be  it  so;  this  circumstance  would  not  be  a 
sufiicient  justification  of  such  misconduct  upon  their 
part.  In  some  cases,  it  is  true,  salvors  have  a  right 
to  retain  possession  to  secure  for  themselves  the  com- 
pensation which  may  be  due.  But  such  rule  has  no 
place  here,  for  here  there  was  no  possession  acquired 
by  a  completed  salvage  service ;  and  what  is  a  still 
more  important  fact  (for  it  is  the  foundation  upon 
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which  Balvors  are  at  any  time  allowed  to  retain  pos-      J,^i^' 

session)  there  was  no  necessity  for  retainmg  the  ship  

to  secure  the  demands  upon  the  owners,  for  the  ship  "pact^^^ 
could  not  by  possibility,  under  the  circumstances, 
have  escaped  the  process  of  this  Court.  Again,  it 
has  been  suggested,  in  vindication  of  their  resistance, 
that  they  themselves  considered  the  further  continu- 
ance of  their  services  necessary  for  the  final  preser- 
vation of  the  vessel ;  a  ground  of  defence  which,  in 
my  judgment,  is  still  less  tenable  and  satisfactory. 
In  ordinary  cases,  when  the  assistance  of  one  set  of 
salvors  has  been  accepted,  and  they  are  competent  to 
fiilfil  the  service  which  they  have  undertaken,  they 
cannot  be  dispossessed  by  subsequent  salvors.  But 
this  principle  has  no  application  to  the  present  case. 
Here  the  vessel  was  actually  sunk,  and  it  was  im- 
possible for  the  salvors  to  have  raised  her  by  their 
own  unassisted  exertions.  And  moreover,  the  owners 
were  upon  the  spot  to  give  the  orders  which  they 
deemed  best  for  the  preservation  of  their  own  pro- 
perty. 

It  would,  I  conceive,  be  a  most  dangerous  doc- 
trine to  hold,  that  in  the  river  Thames  any  set  of 
persons  can  be  at  liberty  to  supersede  the  authority 
and  overrule  the  discretion  of  the  owners  of  the  ship, 
as  to  the  preservation  of  that  which  is  most  valuable 
to  themselves — their  own  property.  Looking  then  at 
the  circumstances  which  occurred  after  the  arrival  of 
Mr.  Jones  upon  the  2d  of  December,  I  consider  that 
the  conduct  of  the  salvors  subsequent  to  that  period 
was  exceedingly  reprehensible ;  and  I  certainly  shall 
not  allow  them  any  compensation  for  the  services  (if 
they  are  to  be  called  services)  improperly  obtruded 
upon  the  owners  of  this  vessel.  At  the  same  time  I 
think  that  a  complete  mistake  has  been  made  by  the 
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i«^-        owners  with  respect  to  the  merits  of  the  salvors  in  the 

'—  earlier  stages  of  the  transaction,  in  considering  the 

'^"pacmIT^  service  which  was  rendered  an  ordinary  tidework  ser- 
vice. I  hold  it  to  be  service  of  a  very  different  de- 
gree and  description.  The  course  which  I  shall  adopt 
is  this: — I  shall  pronounce  against  the  tender  of 
£9 :  I2s.j  which  I  deem  to  be  insufficient  for  the  ser- 
vices from  the  30th  of  November  to  the  4th  of  De- 
cember, and  I  shall  decree  to  the  salvors  the  sum  of 
£40.  With  respect  to  the  question  of  costs,  the  re- 
gular course,  perhaps,  would  be  to  give  the  ssilvors 
their  costs  up  to  that  time,  and  to  condemn  th«i  in 
the  subsequent  costs.  It  would,  I  apprehend,  be 
somewhat  difficult,  if  not  impossible,  to  woiIl  out 
with  accuracy  the  precise  amount  of  their  separate 
costs.  I  shaJl  therefore,  believing  that  the  costs  of 
the  first  period  ought  to  be  greater  than  the  latter, 
decree  to  the  salvors  the  additional  sum  of  £20, 
nomine  expensarum.  I  cannot  close  this  judgment 
without  adverting  to  two  affidavits  made  by  a  person 
of  the  name  of  Neale.  The  first  of  these  affidavits 
swears,  amongst  other  things,  that  the  schooner  could 
not  have  been  raised  unless  a  greater  number  of  per- 
sons had  been  employed  than  were  provided  by  Mr. 
Jones.  The  dear  meaning  of  which  is,  that  without 
the  additional  assistance  of  the  salvors  subsequent  to 
the  2d  of  December,  the  salvage  service  could  not 
have  been  effectually  completed. 

In  a  subsequent  affidavit  made  by  this  same  indi- 
vidual upon  the  5th  of  March,  he  swears  in  these 
words :  '^  That  the  barges,  lighters,  and  apparatus, 
with  deponent  and  the  other  men  employed  by  die 
said  Benjamin  Jones,  were  amply  sufficient  for  raising 
the  said  schooner."  To  these  affidavits  it  is  unneces- 
sary to  state  that  the  Court  has  not  paid  the  slightest 
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attention  in  forming  its  judgment  upon  the  present       i844. 

occasion.     I  am  not,  however,  disposed  to  let  the  case — — 

rest  here*  It  is  of  the  last  importance  that  swearing  ^'%^^^^ 
of  this  description  should  be  prevented,  and  I  shall 
take  into  my  most  serious  consideration  the  propriety 
of  submitting  to  the  Lords  Commissioners  of  the 
Admiralty,  whether  it  will  not  be  advisable  that  they 
should  direct  their  solicitor  to  prosecute  this  person, 
and  all  others  who  so  attempt  to  pervert  the  course 
of  justice. 


THE  EMMA. 


T^HIS  was  a  cause  of  salvage,  promoted  by  twenty-  Rule  laid  dowo 
two  boatmen  of  Margate,  for  services  rendered  to  r/»^ctiDg"he 
this  vessel  in  assisting  to  get  her  off  the  Nayland  ^^^^^^ 

rock.  Ihat  in  all  caiei 

The  admitted  value  of  the  ship  was  £580 ;   the  ought  to^*  *^ 
value  of  the  cargo  and  freight  £3000.     A  tender  of  Sa^^of  llJdJ^ 
£60  was  made  by  the  owners  of  the  ship  and  accepted  *^'!JH,''*^ 
by  the  salvors.     As  regards  the  ship,  therefore,  the  take  the  whole 
salvage  had  been  settled  out  of  Court.  Ihi^^nd  c«^, 

A  tender  of  £250  was  also  made  by  the  owners  of  ji^'tht 
the  freight  and  cargo  but  was  refused.  remuneration 

T       i_  t»    1  .  11  "P**^  *"*  whole, 

in  the  course  of  the  argument  it  was  contended  on  «ach  paying  ita 
behalf  of  the  owners  of  the  cargo,  that  the  criterion  N^t  cwn^ien't' 
of  the  salvors'  services,  quoad  the  extent  of  the  re-  iJi^fhatthe 
muneration  for  the  same,  had  been  in  a  great  mea-  wr^icea  were  of 
sure  fixed  by  themselves  by  the  sum  which  they  had  ance  to  the  ahip 
consented  to  receive  for  the  salvage  in  question  from  to*the  ^1^^ 
the  owners  of  the  ship,  viz.  twelve  per  cent,  upon  Jhauhelwp 
Ae  value  of  the  ship.     That  if  this  sum  was  in  the  '^^^^  bear  the 

1  •         •  .  ,  •         <•        1     -     greater  burthen, 

salvors  estimation  an  adequate  remuneration  for  their  or  vice  Tera&. 
services  to  the  ship  which  stood  the  most  in  need  nScd?'^*' 
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1844.        of  their  assistance,  the  tender  of  £250  for  the  freie^ht 

Brd  Jun;  ^ 


and  cargo  was  proportionately  a  most  liberal  tender 
EmmV  under  the  circumstances  of  the  case  and  ought  to  be 
sustained,  the  cargo  consisting  of  timber,  which  could 
not  be  deteriorated  or  damaged  by  bein^  wetted  in 
the  water;  that  the  Court  was  bound  to  take  this 
circumstance  into  its  consideration,  and  adjudge  the 
quantum  of  remuneration  according  to  the  real  extent 
of  the  service  which  had  been  rendered  to  the  portion 
of  the  property  under  litigation,  without  reference  to 
but  separate  and  distinct  from  the  benefit  which  had 
been  conferred  upon  the  owners  of  the  ship  by  the 
salvors'  exertions. — No  protest  was  brought  in,  and 
the  learned  judge,  in  overruling  the  tender  and  award- 
ing the  sum  of  £340,  in  the  course  of  his  judgment 
observed  to  the  following  effect : — "  In  proceeding  to 
the  consideration  of  this  case,  I  cannot  but  notice  with 
some  degree  of  suspicion  that  no  protest  has  been  pro- 
duced on  behalf  of  the  owner  of  the  vessel  proceeded 
against.  Looking  to  the  facts  and  circumstances  of 
the  case  itself,  it  is  certainly  a  case  in  which,  accord- 
ing to  ordinary  experience,  a  protest  would  have  been 
made,  and  if  made  it  should  undoubtedly  have  been 
brought  in.  The  non-production  of  such  protest  in 
the  present  instance  becomes  the  more  extraordinary 
when  I  look  to  the  affidavits  which  have  been  sworn 
by  the  master  and  mate  of  the  Emma ;  the  affidavit 
of  the  latter  being  infinitely  fiiUer  and  more  compre- 
hensive than  that  of  the  former.  (Court  referred  to 
the  affidavits,  and  proceeded  to  observe) — I  will  here 
avail  myself  of  the  opportunity  to  express  my  opinion 
with  respect  to  the  production  of  protests  in  general 
in  this  class  of  cases.  According  to  my  own  expe- 
rience in  this  Court,  I  have  always  understood  the 
rule  and  practice  of  the  Court  to  be,^and  I  am  now 
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applying  it  to  cases  of  salvage,  that  the  protests  in  all     j^^;, 

eases  ought  to  be  brought  in,  and  for  the  following  * y^^    — 

reasons : — In  the  first  place,  because  every  protest  is       £««*• 
presumed  to  be  made  recenti  facto,  and  to  contain  a 
statement  of  the  transaction  when  the  facts  are  fresh 
in  the  memories  of  the  parties  deposing  to  it,  whereas 
the  discussion  and  legal  investigation  of  those  facts, 
and  of  the  evidence  taken  upon  them,  cannot  be  had 
until  a  much  later  period,  when  even  those  who  are 
most  inclined  to  speak  with  the  most  perfect  accuracy 
as  to  the  nature  and  extent  of  the  salvage  service  may 
find  their  memory  fail  them  with  respect  to  certain 
important  points.     This  is  one  reason  why  the  pro- 
duction of  the  protest  is  required  and  ought  to  be 
observed.     Another,  and  in  my  view  of  it  a  most  im- 
portant reason  why  the  protest  should  be  produced, 
is  this,  viz.  that  it  is  made  and  sworn  alio  intuitu. 
In  the  argument  which  was  addressed  to  the  Court 
by  one  of  the  learned  counsel.  Dr.  Addams,  this  circum- 
stance has  been  adverted  to,  and  ingeniously  applied 
as  a  justification  for  keeping  the  protest  back  upon 
the  present  occasion.     I  cannot,  I  confess,  accede  to 
the  argument  which  was  so  urged  upon  the  Court. 
The  first  and  primary  object  for  which  all  protests 
are  made,  is  to  found  a  claim  upon  the  underwriters 
for  damage  done.     It  is  clear,  therefore,  that  it  is  the 
object  of  the  parties  to  state  all  the  facts  and  every 
thing  which  has  happened  to  the  ship,  so  as  to  lay 
the  foundation  for  the  most  extensive  indemnification. 
When  they  come  before  this  Court,  on  the  other 
hand,  for  the  purpose  of  adjusting  the  amount  of  the 
reward,  then  the  state  of  things  is  reversed  ;  the  extent 
of  the  danger  is  decried  ;  the  nature  and  extent  of  the 
damage  is  depreciated.     Upon  these  considerations, 
therefore,  it  is  most  desirable,  and  much  more  so  in 

VOL.  II.  z 
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1844.       cases  of  salvage  than  in  cases  of  collision,  that  the  pro- 

9rd  Jung, 


test  should  always  be  produced.  I  will  now,  before  I 
Emiu.  advert  in  detail  to  the  particular  circumstance  of  this 
case,  notice  an  argument  which  has  been  strongly 
pressed  upon  the  Court  by  the  learned  counsel  for  the 
owners.  It  is  admitted  that  the  owners  of  the  ship 
have  made  an  arrangement  with  the  salvors  out  of 
Court,  and  have  paid  the  sum  of  £60  upon  a  value  of 
£500,  being  twelve  per  cent,  upon  the  value  of  the 
ship ;  and,  in  order  to  induce  me  not  to  adopt  the 
conclusion  that  this  arrangement  furnishes  a  fbir  cri- 
terion of  the  salvors'  claim  upon  the  whole  of  the  pro- 
perty which  has  been  salved,  it  has  been  contended 
that  although  this  sum  may  be  a  fair  proportion  of 
remuneration  as  regards  the  service  rendered  to  the 
ship,  yet  that  in  this  case  there  is  a  distinction  between 
the  services  which  have  been  rendered  to  the  ship  and 
to  the  cargo :  that,  in  consequence  of  the  nature  of 
the  cargo,  the  services  rendered  to  the  latter  are  of  a 
weaker  kind,  and  that  a  less  rate  of  salvage  is  conse- 
quently due  for  the  preservation  of  the  cargo  than  for 
tiie  rescue  of  the  ship.  Upon  this  part  of  the  argu- 
ment I  must  observe,  in  the  first  place,  that  my  de- 
cision cannot  be  in  the  slightest  degree  ruled  or  go- 
"vemed  by  any  thing  which  has  been  done  out  of 
Court  between  the  salvors  and  the  owners  of  the  ship. 
I  must  look  at  the  case  as  if  no  such  agreement  had 
taken  place.  It  is  obvious  that  this  is  the  correct 
course  to  be  adopted,  from  the  consideration  that  in  a 
case  of  this  description  many  reasons  may  exist  why, 
though  the  act  is  done  by  the  common  consent  of  the 
parties,  it  may  not  form  a  &ir  estimate  of  the  real 
value  of  the  service  to  be  rewarded.  For  instance,  as 
in  this  case,  the  small  value  of  the  ship,  and  the  desire 
to  get  the  matter  expeditiously  settled  without  await- 


3rd  JuR«« 

The 
Emma* 


THE  HIGH  COURT  OF  ADMIRALTY.  3 19 

ing  the  decision  of  this  Court,  in  order  to  avoid  ^  i844. 
the  expense  of  litigation,  both  these  considerations 
may  be  sufficient  to  have  influenced  the  motives 
of  the  parties  between  themselves  in  making  the  ar- 
rangement in  question  out  of  Court ;  at  the  same 
time  it  is  clear  that  they  can  furnish  no  safe  rule  for 
the  guidance  of  my  judgment  upon  the  present  occa- 
sion. It  was  urged  in  the  conclusion  of  the  speech 
of  the  learned  counsel  who  last  adcTressed  the  Court, 
Dr.  Bayford  (and  the  argument  if  founded  on  truth, 
and  the  ancient  law  and  practice  of  the  Court  would 
undoubtedly  lead  to  important  results),  that  the  Court 
in  determining  this  question  was  bound  to  look  to  the 
services  which  had  been  rendered  to  the  ship  and 
cargo  separately  and  apart,  and  much  stress  was  laid 
upon  the  nature  and  description  of  the  cargo  and  its 
non-liability  to  dams^e  from  its  immersion  in  the 
water. 

Now  in  this  class  of  cases  the  ordinary  usage  of  the 
Court,  which  is  well  known  to  every  person  who  has 
practised  in  it,  is  to  take  the  whole  value  of  the  ship 
and  cargo,  and  assess  the  amount  of  the  remuneration 
upon  the  whole,  each  paying  its  due  proportion.  I 
am  not  aware,  excepting  in  the  instance  of  silver  or 
bullion,  that  any  distinction  has  ever  been  taken,  or 
that  parties  have  been  permitted  to  aver,  that  the  ser- 
vices were  of  greater  importance  to  the  ship  than  they 
were  to  the  cargo,  and  therefore  that  the  ship  should 
bear  the  lesser  burthen,  or  vice  versa.  Such  a  dis- 
tinction, if  acknowledged,  would  in  many  cases  lead 
to  intricate  litigation  and  to  questions  of  great  nicety, 
which  it  would  be  exceedingly  difficult  for  the  Court 
to  adjust.  With  respect  to  silver  and  bullion,  it  is 
true  that  a  distinction  is  wisely  and  properly  per- 
mitted, and  this  upon  the  consideration  that  it  is  more 

z2 
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^®j  *•  easily  rescued  and  preserved  than  more  bulky  articles 
—  — '- —  of  merchandize.  The  mode  then  upon  which  I  shall 
Emma.  form  my  estimate  in  this  case  will  be  to  add  the  £580, 
the  value  of  the  ship,  to  the  £3000,  the  admitted  value 
of  the  cargo,  and  to  fix  the  amount  of  the  reward  out 
of  the  whole  £3580,  each  part,  of  course,  bearing  its 
proportion.  In  this  view  of  the  case  I  award  the  sum 
of  £320. 


2utjun^  THE  LORD  COCHRANE.    Smith. 


^en  at^Pw.*^  T^HIS  was  a  question  as  to  the  validity  of  a  bond  of 
ntmbocoopoD  bottomry,  purporting  to  bind  the  ship,  freight 

•Dd  cafgoHv-  and  cargo.  The  bond  was  not  disputed  by  the  owners 
Sl2t?gn2ei*'of  o{  the  ship  and  freight,  but  was  contested  by  the 
the  ctfgo.  upon  owucrs  of  the  cargo. 

the  groaod,  lBt«         mi  i  i  n    -^r 

That  the  ad-  The  ship,  it  appeared,  the  property  of  Messrs. 

madebyp^ni  Bcnsou,  merchants,  of  London,  sailed  in  the  spring  of 
ca^fitj  of  *  1839  from  London,  bound  for  the  islaud  of  Ascension, 
tblTum*"  h  **  ^^*^  government  stores,  and  thence  to  Pemambuco, 
bond  was  given,  in  the  Brazils,  in  search  of  a  freight,  with  directions 
disb^nementa  to  the  master  from  the  owners  to  apply  to  the  house 
jhru"dmt«dl  ^f  M*Calmont  &  Co.,  and  to  put  the  ship  under 
ih*  M*bi*^*^  '^^^^  charge  upon  his  arrival  at  Pemambuco.  Hav- 
ed  by  bills  of  ing  arrived  successively  at  Ascension  and  Pemam- 
theowncreSf"  buco,  the  Mcssrs.  M^Calmont  &  Co.  took  charge  of 
adiy.'^THtt  *^^  vessel,  disposed  of  the  remainder  of  the  outward 
the  J*P*'I*JJf*"*  cargo,  and  procured  her  a  cargo  of  cotton  and  sugar 
improvidentiy  for  the  homcward  voyage  to  England,  debiting  the 
uTe^rs'hou'id  owners  in  the  sum  of  £882 :  13^.  2rf.,  for  which  sum 
anrthTc"  rw**'  *^^  Piaster  drew  a  bill  in  their  favour,  and  which  was 
traoshipped.      acccptcd  and  paid  upon  its  being  presented  in  Eng- 

Objection  over-  .      j        t      i         •  r»  x.  fi.  i  ^        fk 

ruled,  and  the  iancl.  in  Icavmg  Femambuco,  the  vessel  met  with 
an  accident,  by  grounding  on  a  sand  bank  beside  the 
bar  at  the  entrance  of  the  harbour,  and  sustained  such 


bond  sustained. 
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damage  that  she  was  obliged  to  put  back  for  repairs.     o/^V* 

The  necessary  surveys  having  been  made  in  the  pre-  *— 

sence  of  Lloyd's  agent,  the  repairs  were  undertaken     c"heani. 
and   completed  under  the  directions  and  upon  the 
responsibility  of  M*Calmont  &  Co.;  and  upon  the 
20th  January,  1840,  the  bond  in  question  was  given 
by  the  master  to  the  amount  of  £8558  :  12^.  Ad. 

The  vessel  arrived  at  Liverpool  in  the  month  of 
March,  1840,  and,  having  been  arrested  upon  this 
bond,  was  abandoned  by  the  owners,  and  sold  under 
the  process  of  the  Court.  The  proceeds  of  the  sale, 
amounting  to  the  sum  of  £1675  only,  were  brought 
into  the  registry.  The  freight  amounted  to  the  sum 
of  £1685 :  18^.,  and  there  was  also  an  additional  sum 
of  about  £430  on  goods  shipped  by  the  Messrs. 
M*Calmont  themselves,  leaving  a  sum  of  £4918  to 
&11  upon  the  cargo. 

On  the  part  of  the  consignees  of  the  cargo,  it  was 
in  substance  alleged,  by  way  of  answer  to  the  act  on 
petition,  that  the  house  of  M*Calmont  &  Co.  were 
the  regular  agents  of  the  owners,  and  in  that  capacity 
they  had  made  all  the  disbursements  prior  to  the  first 
sailing  of  the  vessel  from  Pemambuco ;  that  this  cha- 
racter was  resumed  by  them  upon  the  ship's  return, 
and  continued  during  and  throughout  the  whole  re- 
mainder of  the  ship's  detention  at  Pemambuco ;  that 
as  regular  ship  agents  they  did,  or  caused  to  be  done, 
all  the  repairs  to  the  said  ship  consequent  upon  the 
damages  she  had  sustained ;  that  the  whole  of  such 
repairs  were  done,  and  the  whole  materials  supplied, 
by  persons  whom  they  employed,  and  whom  they  paid 
and  became  responsible  to  for  such  work  done;  and  . 
that  it  was  distinctly  understood  between  the  master 
and  the  said  M*Calmont  &  Co.  that  their  disburse- 
ments or  liabilities  for  and  on  account  of  the  same 
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1844.       should  be  covered  as  before  by  a  bill  to  be  drawn  bv 


the  master  upon  his  owners;  that  the  house  of  M'Cal- 
c^brT^e.  ™ont,  as  the  expenses  of  the  repairs  increased,  fore- 
seeing that  the  amount  would  probably  be  such  as 
would  prevent  the  owners  from  accepting  any  bill 
drawn  by  the  master,  prevailed  upon  the  master  to 
sign  the  bond  in  question ;  that  the  repairs  were  im- 
providently  undertaken,  and  that  the  ship  ought  to 
have  been  abandoned  and  sold  by  the  master,  and  the 
cargo  transhipped  and  forwarded ;  and  the  conduct 
of  Mr.  S.,  who  had  acted  throughout  the  transaction 
on  behalf  of  M*Calmont  &  Co.,  was  characterized  by 
an  unfair  desire  on  his  part  to  carry  out  the  interests 
of  his  employers  at  the  expense  of  the  owners  of  the 
ship  and  cargo,  and  was  altogether  unjustifiable  under 
the  circumstances  of  the  case,  &c. 

These  averments  were  counterpleaded  and  denied 
in  a  rejoinder  brought  in  by  the  bondholder,  and  a 
surrejoinder  and  also  a  rebutter  were  given  in  (a). 

For  the  bondholders,  Harding  and  JElphinstoUj  in 
opening  the  case,  contended 

That  the  master  was  without  funds  or  credit,  and 
although  his  necessities  were  publicly  advertized  at 
Pemambuco,  no  one  came  forward  willing  to  make 

(a)  It  may  be  stated,  by  way  of  explanation  of  the  delay  that 
has  apparently  taken  place  in  bringing  this  cause  to  a  final  heariogy 
that  the  action  in  the  cause  was  entered  upon  the  19th  March, 
1840,  and  upon  the  29th  of  February,  1841,  it  being  considered 
by  the  consignees  of  the  cargo  and  their  advisers  that  more  effec- 
tual evidence  could  be  obtained  by  carrying  the  suit  into  the 
Court  of  Chancery,  an  injunction  was  issued  to  restrain  the  Court 
of  Admiralty  from  further  proceeding  in  the  cause.  The  principal 
cause  was  in  consequence  suspended  in  this  Court,  and  it  was  not 
until  the  commencement  of  the  year  1844  that  by  mutual  agree- 
ment both  parties  consented  to  abandon  the  proceedings  in  the 
Court  of  Chancery,  and  resume  the  suit  in  this  Court. — Ed.  note. 
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the  advances  that  were  required ;  that  Mr.  Saunders,       i*^*- 

the   managing    agent    of  M*Calmont   &    Go.,    the  '— 

holders  of  the  bond,  was  voluntarily  selected  by  the  Cochramb. 
master,  in  the  exercise  of  his  discretion,  as  the  person 
in  whose  hands  to  place  his  ship,  and  that  from  the 
very  commencement  of  the  transaction  there  was  a 
mutual  agreement  between  Mr.  S.  and  the  master 
that  a  bottomry  bond  should  be  given;  that  there 
was  no  departure  from  this  understanding  at  any  pe- 
riod during  which  Mr.  S.  was  engaged  in  the  afiairs 
of  the  vessel,  and  that  the  repairs  were  undertaken 
not  only  under  the  inspection  of  the  master,  but  with 
the  concurrence  of  Lloyd's  agent  at  Pemambuco; 
that  the  shippers  of  the  cargo,  who  were  resident  upon 
the  spot,  were  all  of  them  cognizant  of  the  transaction, 
and  might  have  interfered  if  they  had  thought  fit  so 
to  do,  as  was  also  the  son  of  Mr.  Benson,  the  owner, 
who  expressly  sanctioned  the  proceedings ;  that  the 
cargo,  a  valuable  cargo  of  £23,000  in  value,  had, 
through  the  advances  made  by  the  house  of  M*Cal- 
mont,  been  safely  brought  to  its  port  of  destination, 
and  that  the  delay  occasioned  by  the  present  refusal 
on  the  part  of  the  consignees  of  that  cargo  to  pay 
their  proportion  of  the  bond,  which  was  undisputed 
by  the  owners  of  the  ship  and  freight,  and  both  of 
which  had  been  made  available  in  part,  was  vexatious 
and  unjust ;  that  having  carried  the  matter  from  this 
Court  to  the  Court  of  Chancery,  they  now  come  back 
afker  the  delay  of  two  years,  and  that  the  principal 
objections  upon  which  they  relied,  it  would  appear 
from  the  pleadings  in  the  cause,  rather  referred  to 
matters  of  account,  which  could  not  affect  the  validity 
of  the  bond,  but  which  belong  to  the  investigation  of 
the  registrar  and  merchants. 
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1844.  For  the  consignees  of  the  cai^o,  Addams  and  Bay- 

ford  submitted — 

CocHRAMA.  That  the  abandonment  of  their  own  interests  by 
the  owners  of  the  ship  and  freight  did  not  affect  the 
right  of  the  consignees  of  the  cargo  to  dispute  the 
validity  of  the  bond,  and  that  they  were  perfectly 
justified  in  the  course  which  they  had  pursued  imder 
the  circumstances  of  the  case;  that  the  reason  for 
resorting  to  the  Court  of  Chancery  was,  that  the  par- 
ties opposing  the  bond  considered  that  by  so  doing 
they  were  more  likely  to  obtain  the  necessary  evi- 
dence, and  in  that  view  they  had  not  been  mistaken ; 
that  no  unfavourable  judgment  had  been  pronounced 
against  them  in  that  Court;  on  the  contrary,  that  the 
Lord  Chancellor  had  expressed  a  strong  opinion  upon 
the  case,  as  fiill  of  suspicion,  and  requiring  a  strict 
investigation,  and  that  they  had  been  driven  to  return 
to  the  Court  of  Admiralty  by  the  fact  that  since 
giving  bail  in  this  Court  circumstances  had  occurred 
which  rendered  it  inconvenient  for  them  to  furnish 
the  necessary  security  demanded  by  the  Court  of 
Chancery,  That  prior  to  the  decision  in  the  case  of 
the  Gratitudine,  it  was  a  vexata  questio  in  this  Court 
whether  a  master,  under  any  state  of  circumstances, 
could  legally  hypothecate  the  cargo  committed  to  his 
care.  That  the  judgment  of  Lord  Stowell  in  that 
case  clearly  established  that,  in  order  to  justify  him 
in  so  doing,  the  circumstances  of  the  case  must  be 
special,  the  exigencies  of  the  master  most  extreme 
and  stringent,  and  that  these  did  not  exist  in  the  pre- 
sent instance.  That  the  instructions  from  Mr.  Ben- 
son, the  owner,  to  the  master  of  the  vessel,  and  his 
conversation  with  Mr.  Nowall  prior  to  his  departure 
from  England,  clearly  showed  that  Mr.  Benson  him- 
self considered  that,  upon  the  arrival  of  the  ship  at 
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Perhambuco,   she  would   be   put  in  the  hsmds  of        ib^*- 

*^  3 lit  /ufi«. 


M'Calmont  &  Co. ;  and  that  for  the  purposes  of  this 
suit,  the  vessel  must  be  considered,  if  not  in  tenns  c«:hban», 
at  least  in  effect,  to  have  been  regularly  consigned  to 
that  house.  That  the  whole  res  gestae  of  the  case, 
prior  to  the  accident  which  compelled  the  vessel  to 
return  to  Pemambuco  for  repairs,  established  upon 
M^Calmont  &  Co.  the  character  of  agents  for  the 
owner,  and  that  this  charactei*  was  resumed  upon  the 
return  of  the  vessel,  and  continued  throughout  the 
whole  transaction.  That  the  advances  having  been 
made  by  them  for  the  service  of  the  ship  in  that  ca- 
pacity, they  were  not  entitled,  under  the  authority  of 
the  decision  in  the  Hero,  to  turn  round  upon  dieir 
employers  at  the  last  moment,  and  cover  such  ad- 
vances under  the  security  of  a  bond  of  hypothecation, 
as  they  had  done ;  at  all  events,  not  without  giving 
fedr  notice  to  the  master  that  they  would  give  no  fur- 
ther credit  to  the  owner,  and  thus  enabling  him  to 
go  elsewhere  for  the  money  that  might  be  required. 
That  no  sucK  notice  was  given  upon  the  present  oc- 
casion, and  there  was  no  evidence  whatever  before  the 
Court  to  show  that,  upon  a  proper  application  from 
the  master,  money  could  not  have  been  obtained 
elsewhere  from  other  houses  at  Pemambuco.  That 
the  contrary  was  to  be  presumed,  from  the  very 
high  character  and  mercantile  credit  enjoyed  by  Mr. 
Benson  in  this  country.  That  under  the  circum- 
stances of  the  case,  the  master  was  bound  to  have 
communicated  with  the  shippers  of  the  cargo  in  the 
first  instance,  and  should  also  have  corresponded  with 
the  owner  and  consignees  in  England;  neither  of 
•which  measures  had  been  adopted,  and  the  whole 
transaction  appeared  to  have  been  carried  on  in  se- 
crecy between  the  master  and   Mr.  Saunders,  the 
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1844.       managing  agent  of  M*Calmont  &  Co.,  and  whose 

conduct  was  characterized  througout  by  great  impro- 

CocbbanI  vidence  and  want  of  proper  discretion  and  circum- 
spection. Lastly,  that  the  master  might  and  should 
have  transhipped  his  cargo  and  sold  his  vessel,  which 
.would  have  been  infinitely  more  advantageous  in 
regard  to  the  interests  of  all  parties  concerned,  than 
incurring  the  ruinous  expenses  which  have  been  en- 
countered. That  the  charges  for  these  repairs  and  other 
claims  in  the  accounts  were  upon  the  fece  of  them 
exorbitant  in  the  extreme,  and  that  although  it  was 
unquestionable  that  bonds  of  bottomry,  when  Mr  and 
upright  in  their  character,  were  to  be  upheld  with  a 
strong  hand  by  the  Court  of  Admiralty,  the  Court 
was  bound  to  discountenance  them  when  tainted  with 
suspicion  in  all  their  circumstances,  as  this  bond  was, 
especially  as  regards  the  hypothecation  of  the  cargo, 
in  the  present  instance. 

The  Court,  without  calling  upon  the  counsel  for 
the  bondholders  in  reply,  gave  judgment  to  the  fol- 
lowing eflfect : — 

Judgment. — Dr.  Lushington. 

I  have  carefully  read  over  the  papers  in  this  case 
before  I  came  into  Court,  and  the  original  impression 
upon  my  mind  with  respect  to  the  validity  of  the 
bond  in  question  has  not,  I  confess,  been  removed  by 
the  arguments  which  have  been  addressed  to  the 
Court  upon  the  present  occasion. 

The  bond,  which  is  upon  the  ship,  freight  and 
cargo,  has  not  been  disputed  by  the  owners  of  the 
ship  and  freight.  As  far  as  their  interests  are  con- 
cerned, a  judgment  by  default  has  already  been  pro-  • 
nounced  by  the  Court.  The  payment  of  the  bond 
has,  however,  been  contested  on  behalf  of  the  owners 
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of  the  cargOy  and  they  are  undoubtedly  entitled,  not-  i844. 
withstanding  the  acquiescence  of  the  owners  of  the  ^^'^  •^""^' 
ship  and  freight,  to  avail  themselves  of  any  defence  c"H»AHt. 
competent  to  them  by  law.  The  question,  then, 
which  I  have  to  determine,  is  how  &r  the  objections 
of  the  owners  of  the  cargo  are  legally  borne  out  under 
the  circumstances  of  the  case.  Now  the  first  ground 
upon  which  the  opposition  to  this  bond  has  been  rested 
is  the  denial  of  that  stringent  necessity  which  it  is 
said  will  alone  justify  the  master  of  a  vessel  in  in- 
cluding, in  a  bond  of  bottomry,  the  hypothecation  of 
the  cargo  entrusted  to  his  care.  In  support  of  this 
part  of  the  argument,  the  Court  has  been  referred  to 
the  case  of  the  Gratitudine,  and  it  has  been  contended, 
upon  the  authority  of  the  decision  in  that  case,  that 
in  order  to  justify  the  hypothecation  of  the  cargo, 
the  circumstances  of  the  case  must  be  special,  the 
nature  of  the  necessity  extreme  and  urgent;  and 
where  these  do  not  exist,  the  bondholder  has  no  right 
to  extend  his  security  for  the  repayment  of  his  ad- 
vances by  including  the  cargo  in  his  bond  of  bot- 
tomry. Now  it  is  apparent  to  my  mind,  that  in  all 
cases  of  this  kind,  the  measure  of  the  necessity  must 
be  governed  by  the  degree  of  damage  which  has  been 
done,  and  the  extent  of  the  advances  which  may  be 
required  for  the  repairs.  The  greater  the  damage, 
the  larger  the  expense,  the  greater  will  be  the  neces- 
sity for  including  the  cargo  in  the  bond  of  hypothe- 
cation, and  for  this  plain  and  obvious  reason,  that 
the  ship  and  freight  may  be  inadequate  to  discharge 
the  bond,  or  it  may  happen,  as  has  frequently  occurred 
in  these  Courts,  that  ihe  vessel,  though  amply  suffi- 
cient in  value  for  the  amount  of  the  bond  at  the  time 
the  bond  is  given,  from  subsequent  misfortunes  may 
be  wholly  insufficient  to  discharge  the  payment  upon 
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1844.       her  arrival  at  her  port  of  destination.     Looking  to 

'—  these  contingencies,  it  is  not  unreasonable  that  the 

Coc^ranI  bondholder  should  require  the  cargo  to  be  called  in  in 
aid  of  his  security,  and  on  legal  principle  I  conceive 
he  has  a  perfect  right  so  to  do.  I  apprehend  the  doc- 
trine of  law  to  be,  that  persons  who  advance  money 
upon  bottomry,  whatever  may  be  the  amount  which 
they  undertake  to  advance,  however  they  may  look  in 
the  first  instance  to  the  value  of  the  ship  and  freight, 
are  fiilly  entitled,  if  they  think  fit,  to  demand  the  ad- 
ditional security  of  the  cargo,  and  to  bind  all  three 
under  the  obligation  of  the  bond  for  the  repayment 
of  the  money  advanced. 

I  will  now  address  myself  to  another  ground  of 
objection  which  has  been  strongly  pressed  in  the  argu- 
ment on  behalf  of  the  parties  opposing  the  bond, 
namely,  that  Mr.  Saunders,  at  the  time  he  made  the 
advances,  was  acting  in  the  capacity  of  agent  to  Mr. 
Benson,  the  owner  of  the  ship.  Is  this  borne  out  by 
the  facts  of  the  case  ?  It  appears,  indeed,  that  Mr. 
Benson,  upon  the  departure  of  the  vessel  irom  this 
country  on  a  voyage  to  Ascension  and  thence  to  Per- 
nambuco,  gave  certain  directions  to  the  master  for  the 
guidance  of  his  conduct  upon  her  arrival  at  Pemam- 
buco,  and  amongst  those  directions  the  master  was 
instructed  to  address  himself  to  the  house  of  M*Cal- 
mont  &  Co.  at  that  place.  It  does  not  appear,  how- 
ever, that  Mr.  Benson  himself  caused  any  intimation 
to  be  made  to  that  house  that  he  adopted  them  as  his 
agents,  or  that  he  would  honor  their  bills ;  nor  does 
the  master  go  out  with  any  letters  of  credit  upon  the 
house  at  Pems^mbuco  or  any  one  else ;  but  it  is  said 
that  for  the  purpose  of  this  suit  the  vessel  must  be 
considered  to  have  been  virtually  consigned  to  the 
house  of  M*Calmont  &  Co.,  inasmuch  that,  prior  to 
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the  departure  of  the  vessel  from  England,  a  conver-  «.^^*- 
sation  took  place  upon  the  subject  between  Mr.  Jien-^  — ; —  — • 
son  the  owner,  and  Mr.  Nowall  one  of  the  partners  c^hbans. 
in  a  finn  in  London  in  connection  with  the  house  at 
Pemambuco,  and  that  the  result  of  that  conversation 
left  upon  Mr.  Benson's  mind  the  impression  that  the 
vessel,  upon  her  arrival  at  Pemambuco,  would  pro- 
bably be  put  into  the  hands  of  M*Calmont  &  Co. 
It  is  by  no  means  clear  from  the  evidence  in  the 
cause  how  far  this  impression  was  entertained  by  Mr. 
Nowall,  or  communicated  by  him  to  the  firm  in  Lon- 
don to  which  he  belonged ;  it  is,  however,  unneces- 
sary for  the  purpose  of  this  discussion  to  pursue  the 
inquiry  upon  the  point.  Assuming  that  the  vessel 
was  consigned  to  the  house  of  M*Calmont  &  Co.  as 
suggested,  and  that  they  took  upon  themselves  the 
character  of  the  ship's  agents  by  performing  all  that 
was  incumbent  upon  them  in  that  capacity,  what 
follows  ?  They  faithfully  discharge  their  obligation 
to  the  ship  by  procuring  her  a  full  cargo,  themselves 
being  amongst  the  largest  shippers,  and  having  de- 
frayed the  expenses,  they  draw  upon  Mr.  Benson  for 
the  amount,  and  the  transaction  is  concluded  by  the 
sailing  of  the  vessel  on  her  homeward  voyage  to  Eng- 
land. It  has,  however,  been  urged  that  the  vessel, 
soon  after  leaving  port,  met  with  an  accident  which 
compelled  her  to  return  to  Pernambuco  for  repairs ; 
and  it  has  been  much  discussed  in  the  argument  that 
upon  the  return  of  the  ship  to  Pemambuco  the  agency 
was  resumed  by  the  firm  of  M*Calmont  &  Co.  In 
my  view  of  it,  even  assuming  that  the  agency  was 
resumed,  as  is  contended  on  behalf  of  the  owners  of 
the  cargo,  this  fact  would  not  aflfect  the  legal  bearing 
of  the  question  which  I  have  to  determine  under  the 
circumstances  of  the  case.     Upon  the  return  of  the 
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^®<^       ship  frequent  surveys  are  held  upon  her,  and  these 

—  surveys,  it  appears,  take  place  under  the  immediate 

CoctbamI  inspection  of  the  agent  for  Lloyd's  at  Pemambuco. 
In  thus  calling  in  the  assistance  of  Lloyd's  agent,  I 
cannot  but  think  that  the  master  and  the  house  at 
Pemambuco  acted  with  great  prudence  and  propriety, 
inasmuch  that  it  is  generally  considered  in  this  Court, 
and  I  apprehend  most  properly,  that  one  of  the 
greatest  safeguards  for  the  integrity  of  transactions 
of  this  nature,  is  a  recurrence  to  Lloyd's  agent,  who 
must  be  presumed  to  be  selected  for  his  situation  from 
his  general  respectability  and  experience.  From  the 
affidavit  of  Mr.  Saunders,  it  further  appears  that  it 
was  not  until  the  end  of  August  that  the  real  extent 
of  the  repairs  that  were  necessary,  and  the  amount 
of  the  expenses  to  be  incurred  in  those  repairs,  were 
correctly  ascertained ;  and  at  the  request  of  the  master, 
Mr.  Saunders,  on  behalf  of  the  firm  of  M*Calmont  & 
Co.,  thereupon  gives  the  necessary  directions  for  en- 
abling the  ship  to  accomplish  her  voyage  to  England. 
The  question  then  arises,  did  Mr.  Saunders  make  the 
firm  of  M^Calmont  &  Co.  responsible  for  one  sixpence 
of  those  repairs  upon  the  personal  security  of  the 
owners  ?  I  conceive  not,  and  I  am  confirmed  in  this 
opinion  when  I  look  to  the  affidavit  of  Mr.  Saunders, 
which  is  before  the  Court.  In  that  affidavit  Mr. 
Saunders  deposes  to  this  eflfect :  "  That  previous  to 
the  commencement  of  any  of  the  repairs,  and  before 
he  had  made  or  undertaken  to  make  the  firm  of 
M*Calmont  &  Co.  in  any  manner  liable  or  responsible 
to  any  person  whatever  for  the  expenses  of  any  of 
the  repairs,  it  was  distinctly  understood  and  agreed 
by  and  between  the  master  of  the  ship  and  himself, 
on  behalf  of  the  firm  of  M'Calmont  &  Co.,  that  the 
master  should,  previously  to  the  sailing  of  the  vessel, 
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execute  a  bottomry  bond  at  the  usual  rate  of  maii*     «i^®t*' 

tune  interest."     The  statement  which  is  thus  made  

upon  oath  by  Mr.  Saunders,  it  is  to  be  observed,  is  cochbams. 
not  met  by  any  counter  evidence  on  the  other  side, 
and  is  not  contradicted  by  any  one  fact  or  circum- 
stance in  the  cause.  I  must  consequently  hold  that 
it  is  entitled  to  the  credence  of  the  Court,  and  if  so, 
I  am  at  a  loss  to  understand  upon  what  grounds  it 
can  be  contended  in  the  face  of  this  statement  that 
due  and  sufficient  notice  was  not  given  to  the  master 
that  any  advances  which  might  be  made  in  the  pro- 
secution of  the  repairs  were  to  be  made,  not  upon  the 
personal  responsibility  of  the  owners,  but  upon  the 
security  of  the  ship.  It  has  been  argued  that,  not- 
withstanding this  notice,  the  firm  of  M^Calmont  & 
Co.  having  once  taken  upon  themselves  the  character 
of  agents,  could  not  divest  themselves  of  that  cha- 
racter and  assume  the  privilege  of  strangers,  by  de- 
manding the  security  of  a  bottomry  bond  for  the 
advances  they  were  called  upon  to  make  in  the  ser- 
vice of  the  ship.  Looking  to  the  reported  decisions 
of  this  Court,  I  cannot  accede  to  the  propriety  of  the 
position.  The  doctrine  of  law  laid  down  by  Lord 
Stowell  I  apprehend  to  be  this, — ^that  it  is  no  part  of 
the  duty  of  an  agent  to  advance  money  without  a 
fair  expectation  of  being  reimbursed ;  and  if  he  thinks 
fit  to  hold  hard  and  secure  his  repayment  upon  a 
bottomry  bond,  he  is  at  liberty  so  to  do,  provided  he 
gives  notice  that  he  will  not  make  the  advances  as 
agent,  and  afibrds  the  master  the  opportunity  of  trying 
to  get  money  elsewhere.  This  is  the  principle  laid 
dovra  by  Lord  Stowell  in  the  case  of  the  Hero,  to 
which  a  reference  has  been  made  in  the  argument ; 
and  the  principle  was  carried  out  by  the  same  very 
learned  judge  in  the  case  of  the  Augusta,   where 
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'•j4'       some  of  the  advances  having  been  made  by  the  con- 

—  signee  of  a  ship  upon  the  personal  security  of  the 

CwlaBrN^  owner,  and  other  advances  upon  the  sole  security  of 
the  ship  and  freight,  Lord  Stowell  pronounced  against 
the  validity  of  the  former,  and  decided  in  favor  of  the 
latter,  as  coming  fairly  within  the  scope  of  a  bottomry 
transaction. 

In  the  course  of  the  argument  great  stress  was  laid 
upon  the  high  character  and  mercantile  credit  of  Mr. 
Benson  in  this  country,  and  l^e  case  was  in  some  de- 
gree argued  upon  the  assumption  that  his  character 
must  have  been  so  fully  known,  and  his  credit  so  fer 
available  in  Pemambuco,  that  the  necessary  fimds 
might  have  been  procured  upon  his  personal  security 
alone,  without  having  recourse  to  a  bottomry  bond 
at  all. 

Without  intending  the  slightest  disparagement  to 
the  character  of  this  gentleman,  I  must  observe,  that 
the  question  which  I  am  called  upon  to  decide  is  not 
the  responsibility  of  Mr.  Benson,  or  his  ability  to 
meet  the  payment  of  any  bills  that  might  have  been 
drawn  upon  him,  but  how  for  under  the  circumstances 
of  the  case  it  is  probable  that  the  house  of  M*Calmont, 
or  of  any  other  person  at  Pemambuco,  would  have 
been  content  to  advance  the  money  upon  the  sole 
chance  of  repayment  from  Mr.  Benson,  who  had  taken 
care  that  no  person  on  his  account  should  render  him 
responsible  for  a  single  farthing,  and  who  does  not 
appear  to  have  had  any  correspondence  with,  much 
less  to  have  authorized,  the  house  of  Penambuco  to 
draw  upon  him  for  one  sixpence.  As  far  as  I  am 
competent  to  form  any  opinion  upon  the  subject,  I 
xnust  say  that  all  the  circumstances  of  the  case  strongly 
tend  to  establish  upon  my  mind  the  conviction  that 
the  advances  in  question  were  made  upoij  a  bottomry 
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consideration.  Notifications  were  posted  up  in  the  »844. 
place  of  greatest  publicity,  by  means  of  which  the  — ; — "^^^ 
shippers  of  the  cargo,  according  to  the  evidence  in  the  cocHtTNEl 
case,  must  have  been  cognizant  of  the  fact.  There 
were  also  subsequent  advertisements  inserted  in  the 
newspapers,  and  it  is  not  pretended  that  any  person 
came  forward  in  answer  thereto,  who  was  willing  or 
desirous  to  make  the  requisite  advances.  I  now  come 
to  another  point  in  the  case  which  has  been  much 
commented  upon,  viz.,  the  conduct  of  the  master  with 
reference  to  the  shippers  of  the  cargo.  It  has  been 
said,  that  it  was  the  duty  of  the  master,  before  he  gave 
a  bottomry  bond  upon  the  cargo  in  this  case,  to  have 
communicated  with  the  shippers  in  the  first  instance, 
and  to  have  taken  their  directions ;  *this  observation^ 
it  is  obvious,  must  be  subject  to  great  limitation  under 
the  circumstances  of  the  case.  The  shippers,  it  is  to 
be  noticed,  were  resident  on  the  spot :  and  it  is  per- 
fectly true,  that  if  they  had  been  kept  in  ignorance  of 
the  intended  bottomry  transaction,  it  would  have  been 
a  strong  argument  against  the  bona  fides  of  the  mas- 
ter, that  he  had  not  put  himself  into  communication 
with  them.  It  is  obvious  however  in  the  present  in- 
stance, from  the  facts  spoken  to  in  the  affidavits,  that 
these  shippers  must  have  been  cognizant  of  the  trans- 
action in  question ;  and  if  they  had  deemed  it  expe- 
dient for  their  interests  to  interfere  for  the  protection 
of  the  cargo,  they  had  the  opportunity,  and  were  at 
perfect  liberty  so  to  do.  It  appears,  however,  that 
only  one  or  two  of  these  individuals,  and  those  pos- 
sessing the  slightest  degree  of  interest,  in  any  manner 
interfered  or  took  any  share  in  the  matter.  In  my 
opinion  this  indiflference  was  a  virtual  acquiescence  in 
the  master's  proceedings,  and  is  much  the  same  thing 
as  if  a  communication  had  taken  place  between  the 

VOL.  II.  A  A 
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1844.       master  and  themselves,  and  their  answer  had  been — we 
*'  will  have  nothing  to  do  with  the  matter,  you  must 

c^l^nm.     *c*  according  to  your  own  discretion. 

Pursuing  the  investigation  a  little  farther,  let  us 
now  see  what  were  the  alternatives  offered  to  the 
master  under  the  circumstances  in  which  he  was 
placed.  It  has  been  said,  that  he  might  have  tran* 
shipped  the  cargo  immediately  upon  his  return  to 
Pemambuco;  perhaps  he  might;  but  has  any  authority 
been  cited  to  show  that  he  was  bound  to  do  so?  I 
am  not  aware  that  any  such  obligation  exists,  ac- 
cording to  any  known  rule  of  the  maritime  law,  and 
looking  to  the  particular  circumstances  of  the  case 
under  consideration,  it  would,  I  conceive,  have  been 
a  dangerous  expedient  for  him  to  have  resorted  to 
this  step  in  the  first  instance,  before  he  had  ascertained 
the  amount  of  the  expense  that  would  be  necessary* 
for  the  repair,  and  had  clearly  seen  his  way  to  the 
equitable  protection  of  all  persons  concerned  in  the 
ship,  freight  and  cargo  severally,  whose  interests  were 
equally  entrusted  to  his  care.  Again,  it  has  been 
stated,  that  he  might  have  corresponded  with  the 
owner  and  the  consignee  of  the  cargo  in  England. 
What  would  have  been  the  consequence  of  such  a 
mode  of  proceeding  ?  The  consequence  would  have 
been,  that  the  ship  and  cargo  would  have  been  locked 
up  for  a  period  of  three  months,  and  at  the  expiration 
of  that  time,  he  would  probably  have  been  left  to  the 
exercise  of  his  own  discretion.  One  other  alternative 
has  been  suggested,  and  that  is,  that  he  might  have 
sold  the  ship. 

As  a  general  position  of  law,  it  is  not  to  be  denied 
that  in  a  case  of  necessity  the  master  is  invested  with 
an  authority  to  sell  his  vessel,  but  this  authority,  I 
apprehend,  is  strictly  limited,  and  could  alone  be  jus- 
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tdfied  in  case  of  very  extreme  emergency,  the  mere     ^i^^t^' 
extent  of  which  it  would  be  almost  impossible  to  de- 


j*        T_    i»       V        1  Thi  Lord 

nne  betorenana.  Cochrahb. 

Granting  that  he  might,  I  have  yet  to  learn  that 
such  a  measure  would  have  been  proper  or  expedient 
under  the  circumstances.  A  sale  of  a  vessel  at  Per- 
nambuco,  abandoned  by  the  master  as  unseaworthy — 
a  sale  not  sanctioned  by  Lloyd's  agent — what  sort  of 
a  title  would  the  purchaser  have  received,  and  what 
sort  of  a  price  would  the  owner  have  obtained?  It  is 
not  to  be  denied,  that  under  certain  circumstances  the 
master  of  a  vessel,  in  the  exercise  of  the  discretionary 
authority  with  which  he  is  invested,  may  sell  and  dis- 
pose of  the  ship,  but  this  power  I  conceive  to  be 
strictly  limited  by  law,  and  is  only  to  be  exercised 
under  emergencies  of  great  stringency ;  emergencies 
which  it  is  almost  impossible  to  perceive  beforehand, 
and  which  I  shall  not  attempt  to  define  in  the  present 
instance,  because  I  am  perfectly  aware  and  satisfied 
in  my  own  mind,  that  there  is  nothing  in  this  case 
which  would  have  justified  the  master  in  having  re- 
course to  such  a  proceeding. 

It  only  remains  that  I  should  very  briefly  advert 
to  one  or  two  further  observations  which  have  been 
thrown  out  by  the  learned  counsel  who  have  argued 
the  case  on  behalf  of  the  owners  of  the  cargo.  It  has 
been  said  that  the  charges  for  the  repairs  in  question 
are  upon  the  &ce  of  them  exorbitant ;  and  that  a  bill 
of  exchange  might  have  been  drawn  by  the  master 
upon  Mr.  Benson,  the  owner  of  the  ship,  and  that 
such  bill  would  have  been  assuredly  discharged  upon 
the  presentation  in  England.  Now  supposing  that 
such  bill  of  exchange  had  been  drawn  and  taken  by 
Mr.  Saunders,  in  addition  to  the  bond  of  bottomry, 
would  that  in  any  measure  have  affected  the  validity 

aa2 
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1844.       of  the  bond  in  question  ?    Clearly  not.    It  is  a  matter 

'—  of  daily  notoriety  in  this  class  of  cases,  that  persons 

CocBRANi.  advancing  the  money  are  in  the  habit  of  receiving 
bills  of  exchange,  by  way  of  collateral  security  for  the 
repayment  of  the  bond  of  bottomry.  If  the  bills  of 
exchange  are  paid,  the  bond  of  course  is  not  sued  for. 
The  general  validity  of  the  bond,  however,  is  in  no  de- 
gree impaired  by  the  additional  security  by  which  it 
is  accompanied,  and,  if  necessary,  it  may  be  enforced 
by  proceedings  in  this  Court,  in  the  same  manner  as 
if  no  such  collateral  security  had  been  given. 

With  respect  to  the  charges  made  for  the  repairs 
and  the  other  items  in  the  bond,  if  these  should  be 
excessive  or  contrary  to  the  usage  and  custom  of  mer- 
chants, and  against  sound  principles  of  justice  and 
equity,  the  remedy  is  to  refer  them  generally  to  the 
registrar  and  merchants,  and  have  them  cut  down 
according  to  their  decision,  subject  to  the  opinion  of 
the  Court.  As  far  as  I  am  enabled  to  form  an  opinion 
upon  them,  I  must  say  that  they  do  not  strike  me  ad 
being  excessive ;  if  they  be,  it  is  a  matter  for  the  con- 
sideration of  the  registrar  and  merchants,  and  not  for 
the  determination  of  the  Court,  in  the  present  in- 
stance. The  same  observation  applies  to  the  premium 
that  has  been  demanded  upon  this  bond.  The  Court 
has  never  been  in  the  habit  of  pronouncing  against 
the  validity  of  a  bond  on  account  of  excess  of  pre- 
mium, and  I  well  remember  a  case  in  which  I  myself 
was  counsel,  where  Lord  Stowell  expressly  laid  down 
that  it  was  a  matter  of  reference  to  the  registrar  in  all 
cases  in  which  the  premium  was  disputed,  because  the 
amount  of  such  premium  must  at  all  times  depend 
upon  a  variety  of  circumstances,  which  the  Court 
could  not  take  upon  itself  satisfactorily  to  decide. 
As  some  imputation  against  the  bona  fides  of  Mr. 
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Saunders  was  thrown  out  in  the  earlier  stages  of  the 
cause,  although  no  longer  contended  for  in  the  argu- 
menty  I  consider  myself  bound  in  justice  to  that  gen- 
tleman to  conclude  my  observations  by  expressing  my 
conviction  that  there  was  nothing  whatever  fraudu- 
lent in  any  part  of  this  transaction.  On  the  contrary, 
I  think  the  conduct  of  Mr.  Saunders,  who  acted  in 
the  business  for  M^Calmont  &  Co.,  is  marked  through- 
out by  a  strong  desire  on  his  part  to  do  his  duty  fairly 
between  all  the  parties.  I  think  the  correspondence 
is  every  thing  it  could  be  desired  that  it  should  be. 
I  have  only  to  express  my  regret,  that  circumstances 
have  taken  place  which  have  for  so  long  a  period  de- 
layed the  right  of  the  parties  who  are  entitled  to 
recover  the  amount  of  the  bond. 

I  pronounce  for  the  bond,  with  the  costs. 


1844. 
2\$t  JunB. 


Thi  Lord 
cochrams. 


VOLCANO.     M^Illwaine. 

T^HIS  was  a  proceeding  in  a  cause  of  damage,  pro- 
moted by  the  owners  of  the  brig  Helen  against 
the  commander  of  her  Majesty's  steam  ship  the  Vol- 
cano. 

The  Admiralty  Proctor  having  appeared  by  autho- 
rity of  the  Lords  of  the  Admiralty  on  behalf  of  the 
commander  of  the  steamer,  an  act  on  petition  was 
given  in,  in  substance  stating  that  the  Helen,  of  1 16 
tons,  whilst  in  the  prosecution  of  a  voyage  from  Ca- 
tanea  to  Glasgow,  upon  the  27th  February,  1839,  was 
driven  by  stress  of  weather  and  compelled  to  anchor 
in  Mahomet's  Bay,  on  the  coast  of  Spain.  That 
about  noon  on  the  following  day  the  Volcano,  with  a 
mail  and  passengers  from  Malta,  was  likewise  com- 
pelled to  seek  shelter  in  the  same  bay,  and  having 


6th  July. 

Commander  of 
a  Queen's  ship 
condemned  in  a 
cause  of  da- 
mage, thecolK- 
sioD  having  been 
occasioned  by 
his  anchoring 
too  near  the  da- 
maged vessel ; 
and  bavinff  an^ 
c^Wm/ with  only 
one  anchor 
down,  the  wea- 
ther being 
squally  and 
tempestoooB  at 
the  time. 
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1844.       taken  up  a  berth  about  two  cables'  length  to  wind- 

"^-^^-^  ward  of  the  Helen,  she  came  to  anchor  with  her 

VoLi^'iio.  small  bower  anchor  alone  and  a  chain  cable  an  inch 
and  a  quarter  thick.  That  a  hurricane  having  arisen 
during  the  night,  the  Volcano  broke  her  anchor  and 
drifted  athwart  the  hawse  of  the  Helen,  whereby  the 
two  vessels  were  brought  into  collision,  and  the  Helen 
was  so  severely  damaged  that  she  eventually  sunk. 
That  the  collision  was  solely  and  entirely  occasioned 
by  the  mismanagement  and  misconduct  of  the  Vol- 
cano, &c. 

The  case  was  argued  on  behalf  of  the  commander  * 
of  the  Volcano,  by 

The  QueerCs  Advocate  and  Phillimarey  A.  A. 

Addams  and  Blake^  contra. 

Per  Curiam. — Dr.  Lushington. 
It  has  been  urged,  gentlemen,  in  the  argument  at 
the  bar,  that  this  collision  has  already  been  inquired 
into  by  the  Lords  Commissioners  of  the  Admiralty, 
and  also  by  the  admiral  upon  the  station  where  the 
occurrence  took  place,  and  that  the  subsequent  pro- 
motion of  Lieutenant  M*Illwaine  clearly  shows  that 
in  the  opinion  of  competent  judges  no  unseamanlike 
conduct  is  to  be  attributed  to  the  commander  of  the 
Volcano.  Gentlemen,  it  is  my  duty  to  inform  you, 
that  in  this  investigation  we  must  be  guided  entirely 
by  the  facts  disclosed  in  the  evidence ;  and  we  must 
in  no  degree  be  influenced  by  any  previous  inquiry 
that  may  have  been  made,  or  the  opinions  which 
may  have  been  formed  by  any  individuals  whatever. 
The  cause  comes  before  this  Court  with  the  approba- 
tion of  the  Lords  Commissioners  of  the  Admiralty  for 
a  just  and  impartial  decision,  and  it  is  obviously  im- 
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possible  that  we  can  be  in  any  manner  guided  by  the      ^^^j 

consideration  of  circumstances  that  may  have  oc- — -~ 

curred  elsewhere ;  still  more  is  it  impossible  for  us  to      VoLCAMa 
allow  the  promotion  of  lieutenent  M'lllwaine  to  have 
any  influence  upon  our  decision;  that  is  a  circum- 
stance entirely  out  of  this  case,  and  dependent  upon  . 
considerations  with  which  we  have  nothing  whatever 
to  do.     I  will  now,  gentlemen,  very  shortly  advert  to 
one  or  two  points  in  the  case  which  relate  to  the  con- 
duct of  the  Helen,  the  vessel  proceeding  in  the  cause. 
It  appears  that  when  the  steam  ship  Volcano  entered 
^  the  bay,  the  Helen  had  already  taken  up  her  position 
and  was  anchored  by  her  best  bower  anchor ;  it  also 
further  appears  that,  conceiving  her  to  be  in  a  situa- 
tion of  safety,  the  greater  part  of  the  crew  were  below 
at  the  time,  and  one  man  alone  is  said  to  have  been 
left  upon  deck.     This  circumstance  was  much  com- 
mented upon  in  the  argument,  but  in  my  view  of  it 
it  can  have  no  material  bearing  upon  the  question  we 
are  called  upon  to  determine,  because,  assuming  the 
fact  to  be  so,  it  is  abundantly  clear  that  the  collision 
which  afterwards  took  place  does  not  appear  to  have 
arisen  from  any  thing  which  was  done  or  left  undone 
on  the  part  of  the  Helen.     Another  charge  has  also 
been  made  against  the  master  and  crew  of  the  Helen 
with  respect  to  their  conduct  in  not  going  back  to 
their  vessel  after  the  collision  had  occurred.     In  one 
of  the  affidavits  brought  in  on  behalf  of  Captain 
M'lllwaine,  this  refusal  on  their  part  to  return  to 
their  ship  has  been  designated  in  strong  terms  as  das- 
tardly and  cowardly  conduct.     Looking  to  the  evi- 
dence which  is  before  me,  I  confess  that  I  am  unable 
to  accede  to  any  such  conclusion.     It  is  stated  by 
Captain  M^IUwaine  himself,  that  at  the  period  when 
the  collision  took  place  the  wind  blew  a  perfect  hur- 
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1844.       ricane,  and  that  the  sea  was  one  mass  of  foam.     If  this 

z be  so,  I  cannot  but  think  that  it  is  perfectly  natural 

Volcano,  and  prudeut  ou  the  part  of  the  crew  of  the  Helen 
that  they  should  not,  for  the  mere  purpose,  as  I  un- 
derstand it,  of  saving  their  clothes,  have  attempted  to 
.  regain  their  own  vessel,  which  had  suffered  so  severely 
under  the  circumstances  stated.  It  is  moreover  to  be 
observed,  that  even  assuming  they  were  disposed  to 
make  the  attempt,  there  is  no  evidence  to  show  that 
they  possessed  at  their  command  any  conveyance  for 
so  doing.  Dismissing  therefore  from  further  consi- 
deration the  objections  which  have  been  made  with 
respect  to  the  conduct  of  the  Helen,  let  us  now  con- 
sider the  conduct  of  the  persons  on  board  the  Volcano; 
and  the  questions,  gentlemen,  which  I  shall  ultimately 
refer  to  you  with  respect  to  this  vessel,  will  be  the 
following :  Ist,  whether,  considering  the  state  of  the 
weather  and  the  position  which  the  Helen  had  pre- 
viously taken  up,  the  Volcano  was  brought  to  anchor 
in  a  proper  place;  and,  2ndly,  whether  at  a  subsequent 
period  after  the  steam  ship  was  so  anchored,  proper 
precautions  and  fitting  measures  were  adopted  for  the 
security  of  all  parties.  If  you  should  be  of  opinion 
either  that  the  anchorage  was  improperly  taken  up 
by  the  Volcano  in  the  first  instance,  or  that  subse- 
quently thereto  another  and  a  larger  anchor  ought  to 
have  been  dropped,  in  either  of  these  cases  it  will  fol- 
low that  the  blame  must  be  imputed  to  the  oflScer 
and  crew  of  the  Volcano,  and  the  dams^es  must  be 
pronounced  for.  If  on  the  other  hand  you  shall  be 
of  opinion  that  all  ordinary  and  seamanlike  precau- 
tion was  observed,  and  that  the  accident  arose  merely 
from  the  violence  of  the  squall  which  came  on  to 
blow,  then  the  collision  will  be  clearly  the  result  of 
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inevitable  accident,  and  the  party  proceeded  against        >^*- 
vill  be  entitled  to  his  dismissal.  -^- — 

Now,  in  proceeding  to  investigate  these  points  in  the  volcllio. 
case,  I  shall,  gentlemen,  content  myself  with  bringing 
under  your  notice  Captain  M*Illwaine's  own  state- 
ment, which  he  swears  to  be  true;  and  I  will  not  refer 
you  to  any  of  the  opposing  evidence,  excepting  those 
statements  in  the  act  on  petition  which  are  not  in  any 
way  contradicted  on  the  part  of  the  Volcano.  This 
mode  of  conducting  the  inquiry  will,  I  apprehend,  be 
in  every  respect  least  capable  of  exception  on  the  part 
of  Captain  M*Illwaine  himself,  and  whatever  may  be 
your  opinion  upon  the  evidence  so  brought  to  your 
notice,  it  will,  I  conceive,  be  impossible  for  Captain 
M'lUwaine  to  say  that  the  decision  is  not  at  all  events 
founded  upon  an  impartial  consideration  of  the  case. 

The  first  document  to  which  I  must  call  your  atten- 
tion is  a  letter  written  by  Captain  M*Illwaine,  and 
dated  from  Carthagena  the  very  day  after  the  colUsion 
took  place,  in  which  letter  Lieutenant  M'lUwaine,  after 
stating  that  the  Volcano,  in  consequence  of  stormy  and 
tempestuous  weather,  was  compelled  to  seek  for  shel- 
ter in  Mahomet's  Bay,  describes  the  occurrence  in 
the  following  words  —he  says,  "  observing  several 
small  vessels  lying  in  the  bay  of  Mahomet,  about  ten 
miles  to  the  N.N.E.  of  the  Cape,  I  ran  in  and  anchored 
in  sixteen  fathoms,  and  veered  to  sixty,  the  wind  being 
oflP  shore,  we  rode  perfectly  easy  until  midnight."  In 
a  subsequent  statement,  bearing  date  12th  June,  1838, 
he  again  says,  "  that  he  anchored  the  Volcano  about 
two  cables'  length  on  the  starboard  bow  of  a  brig, 
several  other  vessels  being  at  anchor  in  the  bay." 
The  question  here  arises,  was  this  a  right  or  a  wrong 
position  for  the  Volcano  to  take  up  under  the  circum-  • 
stances  ?     It  is  expressly  alleged  in  the  act  on  petition 
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1M4.       on  behalf  of  the  Helen,  that  although  there  were  a 

^  "*^' —  few  other  small  vessels  at  anchor  in  the  bay,  yet  they 

vJr.*««      were  all  of  them  anchored  at  a  considerable  distance 

from  the  brig,  and  that  none  were  anchored  so  as  to 

prevent  the  Volcano  from  anchoring  elsewhere  than 

to  windward  of  the  Helen. 

As  this  averment  in  the  act  on  petition  is  not  de- 
nied in  the  answer  on  behalf  of  Lieutenant  M*I11- 
waine,  it  must  be  taken  as  an  admitted  fact  in  the 
case  that  there  was  a  sufficient  anchors^e  room  in  the 
bay  for  the  Volcano  to  have  selected  a  different  an- 
chorage, without  putting  other  vessels  in  a  state  of 
jeopardy.  The  first  question  then  for  your  decision, 
gentlemen,  will  be,  whether  or  no  the  position  taken 
up  by  the  Volcano  was  a  right  position  ?  There  is  you 
will  observe  some  little  difference  between  the  state- 
ment of  Captain  IVriUwaine  and  that  of  the  Helen  in 
the  following  particular,  viz.,  that  the  owners  of  the 
Helen  allege  that  the  Volcano  anchored  directly  to 
windward  of  the  Helen,  whilst  the  owners  of  the  Vol- 
cano, without  directly  denying  that  she  did  so  anchor 
to  windward,  state  that  she  anchored  on  the  star- 
board bow ;  from  this  it  has  been  inferentially  con- 
tended by  the  counsel  on  behalf  of  the  Volcano,  that 
she  could  not  have  anchored  directly  to  windward  of 
the  Helen.  This  inference  is,  I  apprehend,  substan- 
tially a  true  one.  At  the  same  time  I  would  call  to 
your  attention,  that  the  denial  on  the  part  of  the  Vol- 
cano is  unaccompanied  by  any  averment  as  to  how 
many  points  she  was  so  anchored  on  the  starboard 
bow  of  the  Helen.  It  must  then,  gentlemen,  be  mat- 
ter for  your  consideration  what  effect  is  to  be  attri- 
buted to  this  contradiction  on  the  part  of  the  Helen. 
-  Looking  to  the  manner  in  which  the  collision  took 
place,  and  also  to  the  statement  as  to  the  alleged 
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alteration  in  the  wind,  it  will  be  for  you  to  detennine        !«*<• 

from  the  circumstances  of  the  case,  how  many  points — — 

on  the  starboard  bow  of  the  Helen  it  is  probable  that  volc  *no. 
the  Volcano  was  anchored;  it  will  also  be  for  you 
farther  to  determine  whether,  considering  the  state  of 
the  wind  and  weather,  she  was  not  bound  to  have  se- 
lected another  and  a  different  anchorage  when  it  was 
practicable  for  her  to  have  done  so.  The  weather, 
you  will  remember,  had  been  tempestuous  for  several 
days  preceding,  and  it  is  admitted  by  Captain  M*I11* 
waine,  that  the  wind  was  off  the  land  and  blew  strong 
in  squalls,  a  circumstance  which,  in  my  view  of  it, 
must  have  induced  the  expectation  that  the  squalls 
might  by  possibility  increase,  and  should  at  the  same 
time  have  also  suggested  the  propriety  of  taking  every 
precaution  to  prevent  their  evil  consequences  and 
effects.  I  now  come,  gentlemen,  to  the  second  point 
in  the  case  for  your  consideration,  viz.,  whether  in 
the  mode  of  anchoring  the  steam  vessel,  and  at  a  sub- 
sequent period  thereto,  proper  precaution  was  adopted 
for  the  common  safety  of  the  two  vessels.  The  Vol- 
cano, it  is  admitted,  was  a  vessel  of  720  tons  burthen, 
and  according  to  the  statement  of  Captain  M*Illwaine 
himself,  it  is  represented  that  she  was  anchored  by 
her  small  bower  anchor,  weighing  only  about  16  cwt. 
Now  laying  out  of  consideration  the  affidavit  of  Mr. 
Courtney  as  to  what  ought  to  be  the  weight  of  an 
anchor  of  a  vessel  of  a  certain  tonnage,  and  equally 
laying  out  of  consideration  any  opinion  which  may 
have  been  entertained  by  the  Lords  of  the  Admiralty 
or  other  persons  upon  the  matter  in  question,  you  will 
decide  for  yourselves,  gentlemen,  whether  under  the 
circumstances  in  which  the  vessel  was  placed,  she 
ought  to  have  anchored  and  remained  at  anchor  with 
only  an  anchor  of  the  weight  mentioned — in  other 
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1844.       words,  whether  it  would  not  have  been  a  more  sea* 

*-*!_  manlike  and  proper  precaution  to  have  dropped  a 

VolcaU.  second  and  a  larger  anchor.  It  appears,  indeed^  that 
at  midnight,  in  consequence  of  the  state  of  the  wea- 
ther,  a  consultation  was  actually  held  between  the 
commander  and  the  other  officers  of  the  Volcano  upon 
this  very  subject,  viz.,  the  expediency  of  dropping  a 
second  anchor ;  but  they  were  of  opinion  that  there 
was  no  immediate  necessity  for  their  so  doing ;  at  the 
same  time  they  state  that,  in  order  to  be  prepared  for 
any  unforeseen  contingency,  a  second  anchor  was  pre- 
pared and  got  ready  to  be  dropped,  thereby  in  effect 
acknowledging  the  possibility  of  such  contingency 
occurring.  It  was  ai^ed  strongly  by  her  Majesty's 
Advocate  upon  this  point  in  the  case,  that  in  so  di- 
recting a  second  anchor  to  be  got  ready,  the  com- 
mander of  the  Volcano  did  all  that  was  required  of 
him  at  the  moment,  and  that  under  the  circumstances 
the  laying  out  a  second  anchor  would  have  been  un- 
necessary, and  if  unnecessary,  unseamanlike,  the  small 
bower  anchor,  notwithstanding  the  prevalence  of  the 
wind,  having  held  them  in  safety  during  the  entire 
day.  How  far  there  was  an  immediate  necessity  or 
otherwise  for  dropping  the  second  anchor  is  not  the 
real  question  in  this  case ;  the  question  is,  whether  it 
would  not  have  been  a  prudent  and  proper  precaution 
to  have  done  so.  I  do  not  mean  that  you  are  to 
strain  the  matter,  but  considering  the  facts  of  the  case 
with  reference  to  the  position  of  the  Helen,  the  state 
of  the  wind,  and  all  the  circumstances,  you  will  have 
to  determine  how  far  it  was  a  measure  which  men 
acquainted  with  nautical  affairs  ought  in  ordinary 
prudence  to  have  adopted.  Upon  the  whole  then, 
gentlemen,  I  will  thank  you  to  assist  me  with  your 
opinion,  whether  or  no  there  was  a  want  of  due  pre- 


THE  HIGH  COURT  OF  ADMIRALTY.  345 

caution,  and  a  departure  from  proper  seam^like  con*        i^*4- 

duct  in  the  measures  pursued  and  adopted  by  the — — 

commander  of  the  Volcano  upon  the  present  occasion.     Volcano. 

The  Trinity  Masters  were  of  opinion  that  the  Vol- 
cano was  to  blame  in  the  position  she  originally  took 
up,  and  also  in  not  letting  out  more  cable,  and  in  not 
letting  go  a  second  anchor. 

Damage  pronounced  for. 

In  the  course  of  the  proceedings  an  affidavit  was 
brought  in  in  exception  to  the  testimony  of  one  of  the 
witnesses  on  behalf  of  the  Helen,  and  the  admission 
of  this  affidavit  was  opposed,  as  being  a  novel  attempt 
and  altogether  unprecedented  in  proceedings  by  act 
on  petition,  &c.  The  Court  suspended  the  admission 
of  the  affidavit,  stating,  that  if  it  should  ultimately 
turn  out  that  the  merits  of  the  case  would  be  essen- 
tially affected  by  the  evidence  of  the  individual  ex- 
cepted to,  it  would  be  then  time  to  determine  the 
principle  how  far  such  affidavits  in  cases  by  act  on 
petition  were  admissible  or  not. 


THE  PLYM. 


llh  Augutt, 


'pHIS  was  originally  a  cause  of  possession  civil  and  Application  to 
maritime,  promoted  and  brought  on  the  7th  June,  pe^e%n  •i-'* 

1842,  by  John  Frederick  Bamikel,  as  sole  owner  and  hVa  b^°n  di-'"*" 
proprietor  of  the  above  named  vessel,  against  the  said  ]^^^  •<» '""«  , 
vessel,  her  tackle,  apparel,  and  nimiture,  and  also  ofcosuina 
against  William  Wood  the  mortgagee  thereof,  inter-  ti^u^rST' 
vening  for  his  interest  therein.  The  party  proceeding  5Ln""g^a*Iiu  of 
conducted  his  own  cause  up  to  the  14th  of  February,  ?»>«  P"x»;^»og» 

lOiiot  !•  fo         1  •'in  the  onginal 

1843,  when,  upon  his  prayer  to  that  effect,  he  was  caose,  ih«  party 
admitted  to  sue  in  forma  pauperis,  and  counsel  and  suld^iD  forai& 
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7  h^lt^'       proctor  were  assigned  to  him.    On  the  24th  of  March 

the  judge  dismissed  the  suit  and  condemned  Mr. 

Pltm.       Bamikel  in  the  costs.     On  the  5th  of  May,  the  hiU 
i«operis;2pdiy,  of  costs  of  Mf.  Wood's  proctor  was  taxed  at  £43; 

that  the  writ  of  .   .  -^ 

atuchmeot  was  and  a  monition  to  pay  the  same  was  served  on  Mr. 
•d?Seiifg  ad^ *  Bamikel,  and  returned  into  court  on  the  7th  of  June. 
iiSS^/of^  On  the  27th  of  June,  1843,  an  attachment  issued  in 
QMena  BeDch  default  of  payment  of  the  above  bill  of  costs,  and  Mr. 
Bamikel  was  delivered  into  the  custody  of  the  keeper 
jecteJ.  of  the  Queen  s  Pnson. 

ao'att^cbmeM  Mr.  Bamikel  in  person  moved  to  discharge  this 
Coiu?for  w)n-*  "^^^  Contending  1st,  that  he  ought  not  to  have 
payment  of       been  Condemned  in  the  costs  of  the  suit ;  2nd,  that 

cotU,  the  Court    ,  ,  ,  .        ,  «  .       , 

baa  DO  power  to  the  addrcss  m  the  warrant  of  committal  was  wrong. 
:in^t'    5&6Vict.c.22. 

aaving  upon 

U^oihl'"      Dr-  Addams,  contrk. 

manner  in  which 

cuted."' "  *"■  Judgment.— Z)r.  Lushington. 

This  is  an  application  to  supersede  an  attachment, 
which  issued  some  time  since  against  the  applicant 
for  nonpayment  of  certain  costs  in  which  he  has  been 
condemned.  It  is  necessary,  in  the  first  instance,  to 
consider  what  authority  this  Court  has  to  act  in  this 
matter,  and  also  to  be  careful  not  to  take  into  con- 
sideration any  matters  which  may  not  properly  be 
entered  into.  The  21st  section  of  the  3  &  4  Vict.  c. 
65,  provides,  "  That  it  shall  be  lawful  for  the  judge 
of  the  High  Court  of  Admiralty  to  order  the  dischai^e 
of  any  person  who  shall  be  in  custody  for  contempt 
of  the  said  court  for  any  cause  other  than  for  nonpay* 
ment  of  money."  It  follows  from  this  exception, 
that,  in  cases  falling  directly  within  it,  I  have  no 
discretion  whatever,  but  must  govern  myself  by  the 
strict   rules  of  law  prevailing  antecedently  to  the 
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passing  of  this  act.     Upon  what  grounds  then,  prior        1844. 
to  the  passing  of  this  act,  had  the  judge  of  the  High      '    *^*'"' 


Court  of  Admiralty  jurisdiction  to  supersede  an  at-  p^yIL 
tachment  issued  in  aid  of  a  decree  ?  I  apprehend 
solely  and  only  on  grounds  relating  to  the  manner  in 
which  the  writ  is  executed.  This  disposes  of  a  large 
part  of  the  objection  which,  in  the  first  instance,  has 
been  addressed  to  the  court  by  Mr.  Barnikel.  I  am 
not  at  liberty  to  enter  into  the  previous  history  of 
this  cause,  except  for  the  purpose  of  taking  a  clear 
view  of  the  circumstances  which  led  to  the  attach- 
ment. The  suit  was  commenced  by  Mr.  Barnikel 
on  the  7th  of  June,  1842 ;  it  was  a  cause  of  possession, 
which  from  that  time  went  on  in  a  very  irregular 
manner ;  it  was  long  delayed,  indeed  nothing  was 
done  from  that  time  until  the  month  of  February, 
1843.  On  the  14th  of  February  Mr.  Barnikel  prayed 
to  be  and  was  admitted  to  sue  in  form&  pauperis, 
and  having  taken  the  usual  and  necessary  oath, 
counsel  and  a  proctor  were  assigned  him.  In  March, 
1843,  the  cause  was  heard,  and  the  Court  made  the 
following  decree :  "  It  dismissed  the  said  William 
Wood  (Stokes's  party)  from  all  further  observance  of 
justice  in  this  cause;  dismissed  the  bail  given  on 
behalf  of  the  said  William  Wood  from  the  liabilities 
by  them  entered  into,  and  from  all  further  observance 
of  justice  in  this  cause,  and  condemned  the  said  John 
Frederick  Barnikel  in  the  costs."  Now  I  am  of 
opinion  that  I  have  no  power  or  authority  whatever 
to  review  that  judgment,  pronounced  so  fer  back  as 
March,  1843 ;  and  that,  if  that  judgment  be  erro- 
neous, the  only  remedy  is  by  appeal  to  the  Judicial 
Committee.  But,  in  fact,  no  attempt  is  now  made  to 
impeach  the  decree ;  it  is  not  alleged  that  Mr.  Bar- 
nikel ought  not  to  have  been  condemned  in  those 
costs,  on  the  ground  of  his  being  a  pauper  at  the  time 
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1844.  that  decree  was  pronounced.  I  have  no  doubt,  if 
■  '^^-^"^"^  that  objection  had  been  urged,  that  I  could  not  have 
pTym  refused  to  condemn  him  in  the  costs  incurred  ante- 
cedently and  up  to  the  time  when  he  was  admitted 
to  sue  as  a  pauper.  How  otherwise  could  this  court 
administer  justice  to  the  party  improperly  sued? 
A  bill  of  costs  was  porrected  by  the  proctor  for  Mr. 
Wood,  and  taxed  by  the  registrar  at  £43 ;  and  not  a 
word  has  been  said  in  objection  to  that  bill.  A  mo- 
nition was  taken  out,  served,  and  returned,  and  I  was 
placed  under  the  necessity,  it  was  my  duty  ex  debito 
justiciee,  of  ordering  an  attachment  to  issue.  I  con- 
ceive, therefore,  that  any  objection  arising  out  of  Mr. 
Bamikel  having  been  admitted  to  sue  as  a  pauper, 
and  that  a  part  of  this  bill  of  costs  extends  over  the 
time  during  which  he  was  suing  in  forma  pauperis, 
to  be  an  objection  which  it  is  not  competent  for  me 
now  to  adjudicate  upon.  I  may  say  further,  that  if 
the  question  had  been  raised  at  the  proper  time, 
although  I  should  have  been  strongly  s^ainst  giving 
such  portion  of  the  costs  as  was  incurred  after  the 
14th  of  February,  I  do  not  go  the  length  of  sa3ring 
that  it  would  not  have  been  perfectly  competent  to 
this  Court  to  have  extended  the  costs  over  the  whole 
period  of  the  cause.  The  second  objection  involves  a 
question  of  much  greater  difficulty,  viz.  the  objection 
to  the  endorsement  upon  the  writ,  which  is  in  the 
following  terms :  (Court  here  read  the  endorsement 
and  proceeded  to  observe), — It  has  been  argued  by 
Dr.  Addams,  that  in  case  the  attachment  should  be 
illegal  and  void  by  reason  of  the  terms  in  which  the 
attachment  had  been  directed  to  the  marshal  of  the 
Queen's  Prison,  that  it  would  be  competent  to  the 
Court  to  amend  the  error  by  issuing  a  firesh  attach- 
ment against  Mr.  Bamikel.  That  is  a  question  which 


THE  HIGH  COURT  OF  ADMIRALTY.  349 

I  am  not  prepared  to  enter  into  at  the  present  mo-     ^  ^^*^* 

ment ;  and  with  regard  to  the  objection  itself,  as  it  is ; — 

one  of  considerable  importance  involving  the  liberty       plym. 
of  the  subject,  I  must  take  further  time  before  I  de- 
cide upon  it.     I  will  transmit  to  the  registrar  the 
order  which  I  shall  be  inclined  to  make. 

The  judge  having  subsequently  considered  the  va- 
lidity of  the  last  objection,  declined  to  supersede  the 
attachment,  or  to  order  the  release  of  Mr.  BamikeL 


fHIS 


THE  TWO  FRIENDS. 

oth  November* 

was  a  cause  of  salvage,  promoted  by  the  iT>e  cew  of 7" 
owners  and  crew  of  the  John  Blake  for  services  baviog  taken  to 
rendered  to  this  vessel.  '^^tL 

The  circumstances  of  the  case,  which  were  some-  ^^,J  ^^o\h^ 
what  peculiar,  are  folly  noticed  in  the  judgment  of  v«we'  «»«> 

toe  UOUrt.  abandoned  by 

the  crew. 

For  the  salvors.  Haggard  and  JElphinstone.  iiVl^^iht^ 

For  the  owners.  Queen's  Advocate  and  White.         getting  her  oaf 

and  bringing 

Judgment. — Dr.  Lushington.  ^^  ^Jjjy  \ 

This  case  is  in  some  respects  attended  with  peculiar  cUim  to  panici- 
circmnstances,  more  especially  in  the  following  par-  ^Vrntapb^' 
ticular :  viz.  that  the  asserted  salvors,  with  regard  to  {be  J^Uo' 
their  own  vessel,  had  experienced  a  misfortune  very  which  the  aai- 

,  *^  •'    vors  belonged, 

sunilar  to  that  which  had  befallen  the  vessel  which  upon  the  ground 

•  J    J  •      A        T        m  -J         •      that  the  salvor* 

IS  now  proceeded  against.  I  will  now  consider,  m  were  enabled  to 
the  first  instance,  what  had  occurred  to  the  vessel,  J^J^UjJely^' 
the  Two  Friends,  antecedent  to  the  time  when  the  P«*°»  ®^**»« 

,  ,  boati  and  the 

persons  from  the  John  Blake  fell  in  with  her.  It  useofhiscom- 
appears  that  she  was  originally  bound  on  a  voyage  th^iomeofthe 
from  Newport  to  the  island  of  St.  Thomas,  but  her  ^^^^^J^^  *"" 
destination   having  been  subsequently  changed  in  £300  awarded 

VOL.  II.  B  B 
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1844.  consequence  of  the  state  of  the  markets  in  that 
-ii — ^"  island,  she  was  proceeding  for  the  Havannah,  when, 
Two  Fb«nd».  ^P<>^  *h6  27th  of  February  last,  she  struck  upon  a 
to  the  actual  Tock,  off  which  shc  floated,  but  unfortunately  again 
JJ^Se^wMr""  struck  upon  another  rock  in  the  neighbourhood, 
rejected.  jjgj.  crew,  having  remained  by  her  until  the  29th, 

left  the  vessel  in  two  of  her  boats  for  the  purpose  of 
procuring  assistance  from  the  Havannah,  and  they 
made  accordingly  for  that  place,  where  they  arrived 
upon  the  5th  of  March.  Considering  what  occurred 
subsequently,  I  think  it  is  not  of  very  great  import- 
ance to  pursue  an  inquiry  whether  at  the  time  they 
quitted  the  Two  Friends  the  master  and  crew  of  that 
vessel  entertained  any  rational  expectation  of  her 
eventual  rescue  from  the  dangerous  position  in  which 
she  was  placed.  It  is  perfectly  clear  that  when  they 
reached  the  Havannah,  they  were  unable,  even  with 
the  assistance  of  the  consignees,  to  induce  any  per- 
son to  embark  in  the  enterprise  of  going  out  to  her 
assistance,  and  in  consequence  thereof  the  vessel  did 
in  point  of  fisict  become  entirely  and  altogether  aban- 
doned. Let  us  now  advert  to  the  case  of  the  John 
Blake.  She  was  bound,  it  appears,  on  a  voyage  from 
Colombia  to  Cork,  to  call  at  Falmouth  for  orders. 
She  sailed  from  Cape  Antonio  or  Cuba  on  her  home- 
ward course,  and  upon  the  6th  of  March  last,  when 
about  thirty  or  forty  miles  from  Cape  Antonio,  she  got 
on  to  a  reef  of  rocks,  off  which  she  subsequently 
floated,  and  again  struck  and  became  fixed.  It  is 
stated  in  the  protest  and  affidavit  of  the  master  and 
crew,  that  after  forty-eight  hours  exertion  they  were 
forced  to  abandon  her ;  and  it  would  seem  that  the 
abandonment  actually  took  place  upon  the  9th  of 
March,  when  they  left  the  vessel  in  the  long  boat  or 
jolly  boat,  having  secured  a  sufficiency  of  provisions 
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and  some  sails  and  a  compass,  and  having  further        J^**- 

provided  themselves  with  two  coils  of  rope  for  the 

purpose  of  saving  their  lives.     Whilst  making  for  the  Two  Fbunds. 
island  of  Cuba,  they  fell  in  with  the  Two  Friends  in 
the  then  abandoned  state  to  which  I  have  already  re- 
ferred. Having  boarded  her,  as  they  state,  they  found 
her  with  two  anchors  down.     These  anchors  they 
weighed,  and  threw  overboard  part  of  the  cargo  of  the 
vessel,  and  finally  they  got  the  vessel  to  sea,  pursuing 
a  course  towards  England,  because  they  had  no  in- 
formation as  to  the  destination  of  the  vessel ;  and  from 
the  inscription  on  the  stem,  they  were  led  to  suppose 
that  she  belonged  to  the  island  of  Jersey.     I  may 
here  observe,  that  in  so  doing,  these  persons  adopted 
a  wise  and  proper  course  under  the  circumstances  in 
which  they  were  placed.  They  set  out  further  in  their 
protest,  in  rather  figurative  terms,  the  reason  of  their 
determination  to  adopt  this  course.     "  They  did  it," 
they  say,  "  for  the  benefit  of  the  ship  and  cargo  and 
of  all  persons  interested  in  the  same,  and  for  the  pre- 
servation of  their  own  lives ;  and  they  did  so  after 
having  with  the  deepest  deliberation  and    concern 
considered  what  was  the  best  course."     From  this 
statement  it  would  appear  that  there  were  a  variety 
of  motives  which  induced  them  to  adopt  the  plan  they 
finally  pursued,  viz.  the   safety   of  the  vessel  and 
cargo,  and  the  preservation  of  their  own  lives.     It  is 
indeed  stated  subsequently  in  the  act  on  petition,  and 
also  in  an  affidavit,  that  they  might  have  reached  the 
island  of  Cuba  in  safety ;  be  it  so ;  the  Court  must 
still  recollect  the  undoubtedly  dangerous  spot  they 
were  in  with  their  boats,  and  at  a  distance  according 
to  their  own  statement  of  about  thirty-five  miles  from 
the  port  which  they  were  desirous  of  reaching.     The 
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1844.       Two  Friends  having  been  thus  got  off,  pursued  her 

voyage  to  England,  and  arrived  at  Dartmouth  upon 

Two  FwEHDs,  the  20th  of  April,  having  encountered,  as  it  is  alleged, 
some  bad  weather  in  her  vojrage.  The  value  of  the 
property  is  £1237,  from  which  sum  of  course  a  de- 
duction must  be  made  on  account  of  a  claim  which 
is  preferred  by  the  Admiralty  Proctor,  in  having  in 
the  first  instance  taken  possession  of  her  and  procuring 
a  valuation  thereof.  The  question  then  remains,  what 
amount  of  remuneration  is  due  to  the  persons  who  have 
thus  brought  the  vessel  home  in  safety  ?  I  am  most 
clearly  of  opinion,  that  it  is  beyond  all  doubt  a  ques- 
tion of  derelict ;  but  at  the  same  time  that  it  is  not 
a  case  of  any  very  peculiar  merit.  The  amount  of 
reward  to  be  allotted  in  case  of  derelict  it  is  well 
known  rests  entirely  in  the  discretion  of  the  Court 
In  a  very  early  case  Lord  Stowell  said,  "  The  amount 
of  remuneration  used  to  be  a  moiety,  but  that  prac- 
tice has  long  been  departed  from;  and  those  who 
have  sat  in  this  chair  have  for  a  length  of  time  de- 
termined that  they  will  apportion  the  reward  accord- 
ing to  the  merits  of  those  who  claim  to  be  salvors, 
not  exceeding  a  moiety  of  the  proceeds,  except  per- 
haps in  one  or  two  particular  cases."  In  the  present 
instance  it  appears  to  me,  that  in  determining  what 
proportion  of  the  property  shall  be  allotted  as  salvage 
remuneration,  I  must  first  determine  who  are  entitled 
in  the  character  of  salvors  at  all ;  and  this  of  course 
involves  the  question  whether  the  claim  of  the  owner 
of  the  John  Blake  can  be  inrany  manner  supported. 
What  are  the  grounds  upon  which  his  claim  is  rested  ? 
Not  upon  the  ground  most  undoubtedly  that  any 
actual  assistance  was  rendered  by  his  vessel,  because 
she  was  lost  and  abandoned  before  the  alleged  salvors 
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fell  in  "with  the  Two  Friends.     It  has  however  been        1844 
contended,  that  he  is  entitled  to  participate  upon  two         *^'" 


grounds;  first,  upon  the  ground  that  the  assistance  twoFb^ndi. 
was  rendered  by  his  boats,  sails  and  compass ;  and 
secondly,  because  two  or  three  of  his  apprentices  were 
concerned  in  performing  the  service.  Now  really  I 
do  not,  so  far  as  my  recollection  serves  me,  remember 
any  claim  resting  upon  so  slight  a  foundation  as  this. 
Why,  the  boats,  in  all  probability,  were  themselves 
saved  by  the  circumstance  of  meeting  with  the  ship. 
What  would  have  become  of  these  boats  if  they  had 
not  met  with  the  vessel  ?  Either  they  might  have 
been  lost  in  attempting  the  passage  to  Cuba,  or  they 
would  have  been  left  at  Cuba,  and  have  been  totally 
valueless  and  unserviceable  to  their  owner.  With 
respect  to  the  two  coils  of  rope  and  the  compass, 
these,  I  must  say,  are  matters  far  too  minute  to  lay 
the  foundation  of  a  claim  for  salvage.  Again,  with 
respect  to  the  apprentices,  I  at  once  decidedly  pro- 
nounce against  the  claim  of  the  owner  upon  any  such 
ground.  I  consider  the  allotment  of  salvage  to  be 
a  personal  reward,  bestowed  for  labour  and  skill,  dis- 
played in  the  performance  of  a  certain  service ;  and 
whether  the  alleged  salvors  be  apprentices  or  not,  no 
other  person  has  a  right  to  interfere  in  that  property 
which  belongs  to  them.  Upon  the  whole  view  of  the 
case,  thinking  this  was  a  case  as  truly  stated  by 
the  Queen's  Advocate,  in  which  mutual  benefit  was 
realized  by  the  salvors  as  well  as  rendered  to  the 
vessel,  I  think  I  shall  allot  an  ample  amount,  if  I  de- 
cree to  them  the  sum  of  £300,  together  with  the 
costs  of  the  proceedings. 
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4th  Fit^ary.  SERHASSAN— PiRATES. 


ule°c«'Ture^f  T^^  petition  in  this  case  set  forth  that  H.M.  ship 
piratical  prahns  of  waT  Dido,  Under  Command  of  the  Honour- 

t^ciof  ih«\r  able  Captain  Keppel,  being  at  the  port  of  Singapore, 
•uT6'g«'4!**  ^  notice  was  addressed  to  Captain  Keppel,  informing 
«•  ^®'  him  that  an  act  of  piracy  had  been  committed  on  a 

vessel  trading  to  Singapore  by  pirates  infesting  the 
coast  of  Borneo  and  Tanjong  Dattoo.  That  H.  M. 
ship  Dido  thereupon  sailed  from  Singapore,  and  having 
anchored  off  Tanjong  Assi,  on  the  north  west  coast 
of  Borneo,  the  pinnace  and  two  cutters  belonging 
to  the  Dido  were  despatched,  under  the  command  of 
Lieutenant  Horton,  then  senior  lieutenant  of  the  ship, 
to  reconnoitre  for  pirates,  with  orders  to  proceed  first 
to  the  island  of  M ohrundun,  thence  to  the  Natunas 
islands,  about  forty  miles  distant,  and  thence  to  Sara- 
wack.  That  Mr.  S.  B.,  belonging  to  a  trading  esta- 
blishment at  Sarawack,  was  at  his  own  suggestion, 
by  reason  of  his  being  well  acquainted  with  the  Malay 
language,  and  his  general  local  experience,  taken  as 
a  passenger  in  the  pinnace.  That  on  the  morning  of 
the  10th  of  May,  1843,  on  the  boats  nearing  an 
island  called  Serhassan,  off  the  coast  of  Borneo,  six 
large  native  prahns  were  observed  rounding  a  point 
of  land  on  the  said  island,  and  approaching  the  boats 
with  loud  cries,  accompanied  by  the  beating  of  gongs 
and  other  indications  of  hostility ;  whereup6n  Lieu- 
tenant Horton  directed  the  boats  to  form  and  advance 
abreast  towards  the  said  pralins,  and  having  ap- 
proached sufficiently  near,  Mr.  B.  hailed  the  prahns 
in  their  native  language,  demanding  their  purpose,  a 
flag  of  truce,  viz.  a  blue  ensign,  being  hoisted  and 
pendant,  and  the  gun  being  covered  with  a  coat 
That  the  prahns  notwithstanding  continued  to  ap- 
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proach,  and  when  within  150  yards  commenced  firing       ^^^^ 

on  the  boats,  whereupon  a  contest  ensued  and  con-  — z, ^ 

tinued  for  a  few  minutes,  when  one  of  the  large  Sebhassan. 
prahns  (the  crew  whereof  had  fought  with  great 
bravery)  struck  her  colours  and  called  for  quarter, 
which  was  immediately  granted,  and  the  prahn  taken 
possession  of.  That  the  other  five  prahns  made  off 
for  the  shore  with  the  two  cutters  in  chase,  between 
whom  a  constant  fire  was  kept  up  until  the  prahns 
reached  the  shore,  when  they  were  instantly  aban- 
doned and  taken  possession  of  by  the  said  cutters. 
That  seven  or  eight  dead  bodies  were  found  on  board 
the  prahn  which  had  struck  to  the  pinnace,  as  also  at 
least  twenty-five  others  who  were  takei^  and  secured. 
That  the  loss  of  life  on  board  the  five  other  prahns 
was  not  less  than  twenty-two  men,  forming  an  aggre- 
gate of  at  least  fifty-five  piratical  persons  either  taken 
and  secured  or  killed  in  action.  That  the  crew  of 
each  of  the  large  prahns  consisted  of  not  less  than 
thirty  men,  and  the  crew  of  the  smaller  prahns  of  not 
less  than  ten  men,  making  a  total  of  not  less  than 
one  hundred  and  twenty  men  who  were  alive  and  on 
board  such  piratical  vessels  at  the  beginning  of  the 
attack.  That  each  of  the  large  prahns  was  armed 
with  three  long  brass  swivels,  muskets,  spears  and 
knives,  and  the  smaller  prahns  with  small  firearms, 
spears  and  knives.  That  no  proceedings  were  taken 
against  the  pirates  who  had  been  captured,  and  who 
were,  after  a  time,  released,  after  having  expressed 
great  contrition  for  their  offence,  inasmuch  as  it  was 
deemed  expedient  by  Mr.  B.  and  Lieutenant  Horton 
to  spare  their  lives  after  the  severe  lesson  they  had 
received,  in  the  hope  that  in  the  event  of  a  shipwreck 
occurring  oflp  the  coast,  they  would  be  less  actuated 
by  revenge  to  perpetrate  the  cruelties  formerly  prac- 
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4ik  FrttSi       ^^^  ^y  them,  having  assured  them  that  should  this 

■  — ever  again  occur,  the  whole  of  the  island  would  be 

SiEHAWAir.    destroyed  by  her  majesty's  vessels. 

Upon  this  statement  of  facts, 

Addams  moved  the  Court  to  pronounce  that  there 
were  on  board  the  said  piratical  prahns  one  hundred 
and  twenty  men  at  the  commencement  of  the  action, 
and  that  fifty-five  were  either  killed  or  taken,  and  to 
decree  the  higher  rate  of  bounty  for  the  same  under 
the  provisions  of  the  statute  6  Geo.  IV.  c.  49. 

The  motion  was  opposed  by  the  Qtteen's  Advocate^ 
upon  the  ground  that  there  was  not  sufficient  evi- 
dence to  establish  the  fact  that  the  crews  of  the  prahns 
were  pirates^  so  as  to  entitle  the  crews  of  the  cutters 
to  the  bounties  under  the  act. 

Per  Curiam. 

The  question  which  I  have  to  determine  is  whether 
or  not  the  attack  which  was  made  upon  the  British 
pinnace  and  the  two  other  boats  constituted  an  act  of 
piracy  on  the  part  of  these  prahns,  so  as  to  bring 
the  persons  who  were  on  board  within  the  legal  de- 
nomination of  pirates. 

The  preamble  of  the  act  which  has  been  referred 
to  (6  Geo.  4,  c.  49,)  is  in  these  words :  (Court  read 
the  preamble  of  the  act,  and  observed) — Now  in  my 
apprehejision  no  form  of  words  could  more  plainly 
express  the  intention  of  the  legislature  than  the  terms 
which  are  here  adopted.  The  import  of  them  is  ob- 
viously to  comprehend  all  acts  of  piracy  by  whom- 
soever committed,  and  to  declare  that  it  is  not  neces- 
sary, in  order  to  found  a  claim  to  the  bounties  given 
by  the  statute,  that  the  attack  should  be  confined  to 
persons  carrying  on  piracy  as  a  regular  occupation. 
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The  only  question  then  is,  was  the  attaok  made  by        ib^s* 
the  persons  on  board  these  prahns  an  act  of  piracy  —     '^'^'- 
or  not  ?  Sbbhaman. 

It  appears  that  every  effort  was  made  on  the  part 
of  Lieutenant  Horton  to  prevent  a  conflict  and  un- 
necessary bloodshed.  Signals  were  made,  and  other 
measures  were  adopted  for  this  purpose.  Yet  these 
persons,  regardless  of  the  consequences,  and  for  no 
reason  that  I  can  understand  to  justify  their  cbnduct, 
nevertheless  persisted  in  attacking  the  British  force. 
It  has  been  suggested  by  the  Queen^s  Advocate  that 
the  attack  was  probably  unintentional,  and  that  the 
parties  who  made  it  might  not  have  been  able  to  dis- 
tinguish the  British  flag.  It  is  utterly  impossible 
that  I  can  give  any  weight  to  such  a  suggestion.  It 
matters  not  that  they  may  possibly  have  entertained 
no  inclination  to  bring  themselves  in  conflict  with  the 
British  power ;  it  is  sufficient,  in  my  view  of  the 
question,  to  clothe  their  conduct  with  a  piratical  cha- 
racter if  they  were  armed  and  prepared  to  commence 
a  piratical  attack  upon  any  other  persons.. 

That  the  attack  was  premeditated  is  clearly  shown 
by  the  fact  that  an  ambush  was  placed  on  shore  to 
cut  off  the  detachment,  in  case  they  should  land.  It 
can  make  no  difference  whether  they  were  inhabitants 
of  that  or  any  other  island ;  nor  can  it  be  imagined 
that  the  title  of  pirate  attaches  solely  to  persons  fol- 
lowing an  avowed  piratical  occupation  upon  the  high 
sea.  In  the  seas  where  this  transaction  took  place 
there  is  every  species  of  distinction  to  be  found. 
There  are,  for  example,  persons  who  carry  on  the  sole 
business  of  pirates,  and  whose  only  occupation  is  pi- 
racy. There  are  others,  again,  who  resort  to  it  only 
at  fixed  and  particular  periods;  whilst  others  are 
there  found,  who,  availing  themselves  of  contingent 
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circumstances,  show  a  piratical  disregard  of  all  rights 
only  as  opportunities  favourable  to  the  attempt  may 
arise. 

Upon  the  whole  I  see  nothing  to  induce  me  to 
doubt  the  construction  of  the  statute  as  feirly  apply- 
ing to  the  circumstances  of  this  particular  case.  I 
must,  therefore,  consider  that  the  act  has  made  it  my 
duty  to  pronounce  that  the  bounty  is  due.  In  so 
doing,  I  wish  it  to  be  understood  that  my  decision 
cannot  be  made  a  precedent  for  other  cases  of  the  kind 
where  the  circumstances  may  be  different.  Every 
one  of  these  cases  must  depend  upon  its  own  merits, 
and  upon  the  locality  where  the  transaction  takes 
place. 

I  am  of  opinion  that  the  parties  before  the  Court 
are  entitled  to  the  bounties  which  they  claim.  It 
appears  that  there  were  one  hundred  and  twenty  pi- 
rates on  board  the  vessels  at  the  commencement  of 
the  conflict,  and  that  forty-five  were  captured  or  de- 
stroyed. For  these  they  are  entitled  to  the  higher 
rate  of  bounty. 

Court  awarded  accordingly. 


^th  March, 

A  vessel  which 
hsd  stranded 
within  low- 
water  mark  and 
which  was 
taken  possession 
of  by  the  bailiflT 
and  the  lord  of 
the  maDor,  not 
at  low  water, 
bat  when  the 
tide  was  in  to 
the  extent  of 


THE  PAULINE. 

TN  this  case  the  Pauline,  a  French  vessel,  laden  with 
a  cargo  of  wines  and  tobacco,  having  run  ashore 
upon  the  Polfe  Sand,  at  the  mouth  of  the  river  Exe, 
upon  the  27th  of  March,  1843,  was  abandoned  by 
her  crew,  and  upon  the  following  day  she  was  dis- 
covered and  taken  possession  of  by  the  water  bailiff 
of  the  manor  of  Kenton,  of  which  manor  the  Earl  of 
Devon  is  lord. 
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The  vessel  and  cargo  having  been  subsequently        i846. 


Blh  Mtireh* 


Trb 


sold  as  derelict  under  the  warrant  of  the  Court,  the 
proceeds  were  brought  into  the  registry,  and  an  ap-      paJtu"  i. 
pearance  was  given  on  behalf  of  Mr.  Wilkinson,  in  wme  feet,  con- 
whom  it  was  alleged  vested  the  legal  ownership  of  droiu  of  Admi- 
the  manor  and  royalty  of  Kenton,  and  who  claimed  ^f  {{[;  ^^^ 
the  said  proceeds  as  being  the  proceeds  of  property  '^^^^'^^^l*** 
stranded  upon  the  manor  within  low- water  mark,  and  sale  thereof  ai 
in  a  spot  left  high  and  dry  at  the  receding  of  the  tide,  TvotuW  °*™ 
thereby  constituting  wreckum  maris.  i^rTiSkj'iion  of 

This  claim  was  resisted  by  the  Admiralty  Proctor,  '*»«  Acimiraity 

11-         11  iii/»ni  aubiiiU  at  the 

who  claimed  the  property  on  behalf  ot  the  crown,  as  time  when  the 
•     droits  of  admiralty.  ^^:.^T'' 

The  cause  was  argued  by  o'f'i:'J^»m« 

law  when  the 

Queen's  Advocate  and  Phillimore^  on  behalf  of  the  i^ndiaieftdry, 
crown. 

Addams  and  Bayford^  for  the  lord  of  the  manor. 

Judgment. — Dr.  Lmhington. 
The  question  in  this  case  lies  between  the  crown,  as 
entitled  to  all  droits  of  Admiralty,  and  in  substance 
the  Earl  of  Devon,  claiming  as  lord  of  the  manor  and 
royalty  of  Kenton,  and  asserted  grantee  of  all  wreck 
found  thereon.     The  nature  of  the  latter  claim  is  not  • 

very  specifically  set  forth  in  the  proceedings  in  the 
cause,  and  it  is  unnecessary  for  the  purpose  of  the 
discussion  that  I  should  more  particularly  inquire 
into  it,  because  by  the  consent  of  the  party  claim- 
ant with  the  acquiescence  of  the  law  officers  of 
the  crown,  the  claim  has  been  rested  upon  the  same 
footing  as  an  ordinary  claim  for  wreck.  The  question 
then  resolves  itself  into  the  simple  question  whe- 
ther the  property  in  this  vessel  be  wreckum  maris 
or  a  droit  of  Admiralty.     If  the  former,  the  lord  of 
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oth  MQTCh» 

Thb 

Paulinb, 


the  manor  is  clearly  entitled ;  if  the  latter,  the  right 
-  of  the  crown  as  clearly  attaches.     With  respect  to 
priority  of  taking  possession  of  the  vessel,  I  am  of 
opinion  that  no  satisfactory  conclusion  can  be  drawn 
in  favour  of  either  party.     It  appears  to  me  that  the 
representatives  of  each  party  boarded  her  at  one  and 
the  same  moment ;  and  indeed  had  it  been  otherwise, 
I  do  not  conceive  that  this  circumstance  would  have 
been  of  any  importance  in  the  consideration  of  the 
case,  inasmuch  that  the  question  of  right  would,  I 
apprehend,  depend  not  upon  priority  of  seizure,  but 
upon  the  nature  and  description  of  the  locality  where 
the  property  was  so  taken  possession  of.    What,  then, 
are  the  facts  of  the  case  ?     The  vessel,  it  is  alleged, 
was  taken  possession  of  upon  the  28th  of  March  last, 
and  the  place  in  which  she  was  lying  at  the  time  is 
stated  on  behalf  of  the  lord  of  the  manor  to  be  within 
low- water  mark.     For  the  purpose  of  this  suit,  the 
counsel  for  the  crown  have  been  content  to  argue  the 
case  upon  the  assumption  that  the  locus  in  quo  was 
within  low- water  mark,  I  must,  therefore,  to  a  cer- 
tain extent  at  least,  assume  the  fact  to  be  so.     I  may 
here  notice,  before  I  proceed  to  examine  further  into 
the  facts  of  the  case,  that  the  locus  in  quo  is  not 
alleged  to  be  within  the  body  of  the  county.     This, 
in  my  opinion,  is  an  important  circumstance  in  the 
case.     It  has  been  argued  indeed  that  the   lord   of 
the  manor  has  always  exercised  rights  over  the  place, 
not  only  as  to  wreck,  but  also  in  taking  payment  for 
ballast.     Assuming  the  fact  to  be  so,  I  do  not  see 
that  it  can  materially  affect  the  question  which  I  have 
to  decide.     If  it  had  been  alleged  and  proved  that 
the  locus  in  quo  was  within  the  body  of  a  county, 
most  assuredly  that  circumstance  would  have  had  the 
greatest  weight.     The  mere  fact,  however,  of  taking 
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payment  for  ballast,  standing  alone,  cannot,  I  con- 
ceive, have  any  material  bearing  upon  my  decision,  - 
because  it  is  obvious  that  such  a  claim  may  be  founded 
upon  the  assumption  that  the  sand  'when  dry  was 
within  the  county,  as  in  the  ordinary  case  of  the  sea 
shore  when  so  circumstanced. 

Looking  further  into  the  facts  of  the  case,  it  appears 
that  the  river  Exe  flows  between  the  sand  where  the 
vessel  was  lying,  and  the  actual  land  to  the  north- 
ward. The  claim,  however,  is  not  derived  from  the 
possession  of  the  manor  on  that  part  of  the  Exe,  but 
of  another  manor,  which  extends  from  Powderham. 
Had  the  vessel  gone  ashore  at  Exmouth,  the  lord  of 
the  latter  manor  would,  even  if  entitled  to  the  bed  of 
the  river,  clearly  have  had  no  claim.  The  claim,  as 
I  understand  it,  is  strictly  founded  upon  the  assump- 
tion that  the  sand  in  question  forms  a  part  of  the 
shore  which  in  the  map  is  designated  as  the  "  War- 
ren," and  which  it  is  to  be  noticed  is  expressly  stated 
in  the  chart  to  be  covered  with  water,  as  is  also  the 
land  approximating  to  the  Pole  Sands.  Now,  giving 
to  the  evidence  of  Lieutenant  Comeck,  who  has 
made  an  affidavit  in  support  of  the  claim  of  the  lord 
of  the  manor,  the  utmost  effect  which  I  think  can  be 
fairly  ascribed  to  it ;  I  will  assume  that  at  certain 
times  as  stated  by  Lieutenant  Comeck,  this  locus  in 
quo  is  left  dry  and  may  be  reached  by  persons  on  foot ; 
the  next  consideration  is,  what  was  the  actual  situa- 
tion of  the  vessel  at  the  particular  time  when  she 
was  taken  possession  of  by  Lieutenant  Comeck  only 
on  behalf  of  the  lord  of  the  manor.  Upon  this  point 
there  can,  I  think,  be  no  doubt  whatever.  It  is  dis- 
tinctly sworn  by  Lieutenant  Comeck  himself  that  the 
persons  who  boarded  the  vessel  were  in  a  boat,  and 
that  such  boat  was  floated  by  the  water.     It  is  ob- 
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^th^rch     ^^^^^  therefore,  that  she  was  not  taken  possession  of 
at  low  water,  but  when  the  tide  was  in  to  the  extent 

Thb 

Pauun ».  of  some  feet,  whether  more  or  less  iis  of  no  material 
consequence.  It  is,  I  conceive,  equally  immaterial  to 
the  consideration  of  the  case,  whether  the  vessel  was 
actually  fixed  in  the  sand  at  the  time,  because  it 
would,  I  conceive,  be  impossible  to  hold  that  in  the 
place  in  which  she  was  lying  she  could  have  been  so 
completely  and  perfectly  fixed  as  to  enable  any  per- 
son to  affirm  with  certainty  that,  if  left  to  herself,  she 
might  not  have  been  extricated  by  the  influence  of 
the  wind  and  waves.  Upon  this  state  of  facts  I  am 
now  called  upon  to  determine  to  whom  in  point  of 
law  the  possession  of  the  property  legally  belongs; 
and  in  forming  my  opinion  it  appears  to  me  that  my 
judgment  must  be  guarded  by  the  consideration 
whether  at. the  time  and  place  in  question  the  juris- 
diction of  the  Admiralty  and  that  of  the  common 
law  attached.  Suppose,  for  instance,  that,  prior  to 
the  passing  of  the  statute,  a  felony  had  been  com- 
mitted on  board  a  vessel  similarly  situated  with 
the  vessel  in  this  case,  would  the  parties  have  been 
tried  for  the  oflence  at  the  Admiralty  Sessions,  and 
by  the  judge  of  the  Admiralty  as  under  the  then  ex- 
isting state  of  the  law,  or  would  they  have  been 
amenable  to  the  process  of  the  common  law  ?  I  am 
clearly  of  opinion  that  the  jurisdiction  of  the  Ad- 
miralty would  have  prevailed,  and  for  the  following 
reason,  viz.  that  the  place  was  not  within  the  body 
of  the  county,  and  was  not  dry,  but  covered  with 
water  at  the  time  in  question.  The  ancient  law  as 
laid  down  in  the  earlier  authorities  recognises  this 
distinction ;  and  in  East's  Pleas  of  the  Crown,  I  find 
the  doctrine  of  law  thus  stated,  namely,  that  the 
jurisdiction  of  the  Admiralty  subsists  at  the  time  when 
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the  shore  is  covered  with  water ;  the  jurisdiction  of 
the  common  law  when  the  land  is  left  diry.  The 
same  doctrine  has  also  been  clearly  and  concisely 
stated  in  a  valuable  treatise  lately  published  by  Mr. 
Palmer  upon  Wreck ;  and  in  the  practice  of  the 
Court  the  doctrine  has  been  carried  out  in  the  de- 
cisions of  Sir  John  Nicholl  in  the  two  cases  which 
have  been  cited  in  the  course  of  the  argument. 
In  whatever  way  then  I  examine  the  facts  of  this 
case  before  me,  either  with  reference  to  the  earlier 
authorities,  or  to  the  judgment  of  Sir  John  Nicholl,  I 
am  led  to  the  same  conclusion  as  Sir  John  Nicholl  in 
his  decision  in  the  case  of  the  Two  Casks  of  Tallow, 
viz.  that  it  is  my  duty  to  pronounce  against  the 
claim  which  is  set  up  on  behalf  of  the  lord  of  the 
manor  in  the  present  instance.  The  present  claim,  it 
is  to  be  observed,  in  one  respect  diflFers  from  the 
case  decided  by  Sir  John  Nicholl,  viz.  that  the  claim 
is  not  rested  upon',  any  admiralty  rights  especially 
conferred  upon  the  lord  of  the  manor,  but  is  a  mere 
territorial  claim,  that  is,  a  claim  for  something  an- 
nexed to  the  manor  itself.  It  is  also  further  to  be  ob- 
served, that  it  is  a  claim  which  directly  involves 
the  rights  of  the  crown ;  rights  vested  in  the  crown 
for  the  benefit  of  the  country  at  large,  and  in  some 
respects  it  may  be  said  for  the  benefit  of  all  who  sail 
upon  the  sea.  It  is  therefore  especially  the  duty  of 
the  Court,  as  it  is  of  all  Courts  where  the  rights  of  the 
crown  are  called  in  question,  not  to  suflPer  the  crown 
to  be  divested  of  any  of  those  rights  at  the  suit  and 
demand  of  a  subject,  unless  that  demand  is  estab- 
lished by  the  most  stringent  and  most  satisfactory 
evidence. 

Under  the  circumstances  of  the  case,  therefore,  I 
pronounce  against  the  claim  which  has  been  set  up. 


1845. 

Qth  March. 

The 
Pauline. 
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^iunk.    ^^  course  decreeing  in  favour  of  the  lord  of  the 
^T^         manor  for  the  casks  which  actually  came  on  shore, 
Pavuhju     according  to  the  distinction  to  which  I  have  adverted 
in  my  judgment 

Addams  applied  for  the  costs  incurred  by  the  lessee 
of  the  manor^  but  the  Court  declined  to  give  costs 
upon  the  ground  that  it  had  no  authority  to  decree 
the  expenses  without  the  consent  of  the  crown  (a). 

(a)  Since  the  decision  on  the  case,  an  act  has  passed  for  consoli- 
dating and  amending  the  laws  relating  to  wreck  and  salvage.— 
Fide  JppauUx. 
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THE  DOWTHORPE.    Lopty.  mi. 

6th  March. 

T^HIS  was  a  question  as  to  the  disposal  of  a  rem-  cuimofaship. 

nant  of  the  freight  earned  by  this  vessel,  and  remnant  of* 
originally  brought  into  the  Registry  in  a  cause  of  [^'^^ VheRe" 
bottomry.      The  general    question   was  argued  in  gj«7inacau»e 

J  o^  T  o  of  bottomry  dis- 

March,  1843,  and  is  reported  supra,  vol.  ii.  pt.  1,  mMedwuli 
p.  73. 

Judgment. — JDr.  Lushingtan. 
On  a  former  occasion  I  had  to  determine  whether 
the  freight  arising  frotn  sixteen  shares  of  this  vessel, 
held  by  Mr.  Lofty,  had  been  legally  assigned  to 
Messrs.  Bimie  &  Co.  by  a  deed  dated  in  May,  1842; 
and  I  was  of  opinion,  that  such  deed  was  altogether 
inoperative  for  the  purpose,  because  Mr.  Lofty  was 
no  party  to  it,  and  because  Mr.  NicoU,  by  whom  it 
was  executed,  had  no  authority  to  bind  the  interest 
of  Mr.  Lofty.  It  now  appears  that  a  small  portion 
of  this  freight  (all  prior  demands  against  it  being 
satisfied)  remains  in  the  Registry  of  the  Court,  and 
this  portion  is  claimed  by  the  assignees  of  Mr.  Lofty 
and  by  Mr.  NicoU,  the  claim  of  Mr.  Nicoll  being 
rested  upon  a  certain  deed  or  document  which  purports 
to  have  been  dated  in  February,  1841.  I  must  here 
observe,  that  when  the  former  question  was  debated 
no  reference  whatever  was  made  to  this  document, 
and  I  cannot  but  express  my  surprise  that  it  should 
now  be  introduced  for  the  first  time  to  the  consider- 
ation of  the  Court,  because  it  is  obvious  that  if  Mr. 
Nicoll  had,  by  virtue  of  this  dx)cument,  become  enti- 
tled to  the  freight  in  question,^  the  production  of  the 
deed  would  most  essentially  have  supported  the  claim 
of  Messrs.  Bimie,  who  deduce  their  title  from  Mr. 
Nicoll  himself. 

VOL.  II.  c  c 
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1846.  Assuming  then,  for  the  purpose  of  the  present  dis- 


cussion,  that  the  document  is  a  true  copy  of  a  deed 
Dov^BORPB.  executed  between  Mr.  Lofty  and  Mr.  NicoU,  and  that 
such  copy  is  legally  admissible  in  evidence  on  account 
of  the  loss  of  the  original  deed,  the  question  which  I 
have  to  determine  is  confined  to  a  mere  question  of 
construction  ;  for  the  solution  of  which  I  must  pro- 
ceed to  examine  the  document  itself,  and  to  state  such 
of  its  contents  as  are  in  any  way  important.  The 
paper  upon  the  fietce  of  it  purports,  in  the  first  place, 
to  be  an  agreement  entered  into  on  the  26th  of  Feb- 
ruary, 1841,  between  T.  Humphry  on  the  one  part, 
Mr.  Lofi;y  on  the  second  part,  and  Mr.  Nicoll  of  the 
third  part ;  whereby  Mr.  Lofty  agrees  to  hold  sixteen 
sixty-fourth  shares  of  the  ship,  and  binds  himself 
not  to  sell  them  or  any  part  thereof  without  giving 
Mr.  Humphry  the  pre-option  of  purchase,  Mr.  Hum- 
phry and  Mr.  Lofty  ftirther  guaranteeing  to  Mr. 
Nicoll  the  sole  control  and  management  of  the  ship, 
so  far  as  their  shares  are  concerned,  and  so  long  as 
they  continue  to  be  holders  of  such  shares.  Now 
what  is  the  effect  of  the  agreement  as  it  is  thus  far 
expressed  ?  It  is,  I  apprehend,  to  confer  upon  Mr. 
Nicoll  authority  as  broker  and  as  broker  only,  and 
unless  there  be  something  more  in  the  deed,  it  would 
be  impossible  to  hold  that  it  conveyed  to  Mr.  Nicoll 
the  power  of  dealing  with  the  freight.  What  follows  ? 
The  next  stipulation  is,  that  Mr.  Nicoll  is  to  receive 
a  commission  for  the  management  of  the  ship,  viz. 
two-and-a-half  per  cent,  upon  all  freight  and  passage- 
money,  and  one  per  cent,  upon  all  receipts  and  pay- 
ments and  upon  all  insurances  to  be  made  and  ef- 
fected by  him ;  Mr.  H.  and  Mr.  L.  agreeing  to  sup- 
ply their  proportion  of  whatever  moneys  may  be  re- 
quired firom  time  to  time  by  the  said  J.  N.  for  repairs 
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and  other  expenses  of  the  ship.     This  clause  is,  I 
conceive,  an  important  clause,  and  deserving  of  much 
consideration ;  and  for  this  reason,  viz.  that  it  shows 
that  the  owners  were  to  find  the  necessary  funds  for 
the  expenses  of  the  ship,  and  at  the  same  time  it 
effectually  excludes  any  intention  on  their  parts  that 
any  portion  of  these  expenses  were  to  be  advanced 
by  Mr.  NicoU,  or  that  he  was  to  hold  the  freight  as 
an  indemnity  for  such  advances.     It  is  next  stipulated 
that  all  "  freight  and  passage-money  received,  and  all 
sums  expended  on  account  of  the  ship,  shall  be  carried 
to  one  general  account,  and  the  profits  and  losses  shall 
be  divided  amongst  the  shareholders,  in  proportion  to 
their  respective  shares  in  the  vessel."   The  expression 
"  received,"  it  is  to  be  noticed,  is  general,  and  is  clearly 
applicable  to  all  freight  by  whomsoever  received ;  it 
is  moreover,  as  I  conceive,  expressly  used  for  the  pur- 
pose  of  settling  the  rights  and  liabilities  of  the  owners 
of  the  ship  in  proportion  to  the  shares  they  hold  in 
the  vessel,  and  was  never  intended  to  confer  upon  any 
particular  person  a  new  right  to  receive  the  freight, 
much  less  to  give  to  Mr.  NicoU  individually  any  con- 
trol over  such  freight  beyond  that  which  the  law 
gave  him.     I  have  now  gone  through  the  whole  of 
the  agreement,  so  fe.r  as  it  is  important  to  the  elucida- 
tion of  the  present  question ;   and  I  am  really  at  a 
loss  to  conceive  upon  which  part  of  the  agreement 
the  claim  of  Mr.  Nicoll  can  be  supported.     I  have 
careftiUy  examined  my  former  judgment,  in  order  to 
see  if  there  was  any  thing  in  that  judgment  which 
could  in  any  way  militate  against  the  opinion  I  am 
now  about  to  pronounce.     The  result  of  this  exami- 
nation confirms  me  in  the  opinion,  that  upon  this  in- 
strument, as  upon  the  other,  there  is  no  legal  founda- 
tion for  the  claim  of  Mr.  Nicoll  to  take  this  freight 

cc2 
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1845. 
Slh  March. 


The 
dowthobpe. 


out  of  the  power  of  the  assignees.  It  is  therefore 
my  duty  to  pronounce  against  the  claim,  and,  looking 
at  the  small  amount  of  the  property  which  has  been 
made  the  subject  of  this  litigation,  I  must  pronounce 
against  that  claim  with  costs. 


Mth  April. 

CoDStnictioD  of 
the  fttat.  3  &  4 
VicU  c.  69. 

Id  order  to  es- 
tablish that  the 
necessaries  sup- 
plied to  a  foreign 
ship  or  vessel 
are  necessaries 
within  the 
meaning  of  the 
act,  the  vessel 
must  be  in  a 
state  of  ezigencj 
at  the  time ; 
and  the  articles 
supplied  must 
consist  of  arti- 
cles needful  for 
the  relief  of  such 
exigency. 

Articles  sup- 
plied for  the 
equipment  of  a 
vessel  building 
in  a  foreign 
dock-yard  not 


within  the 
meaning  of  the 
statute. 


THE  OCEAN.     Mastelow. 

T^HIS  was  a  suit  promoted  under  the  act  of  parlia- 
ment 3  &  4  Vict.  c.  69,  for  necessaries  alleged  to 
have  been  supplied  to  this  vessel  whilst  building  at 
Jacobstadt,  in  the  kingdom  of  Finland. 

The  act  on  petition  stated,  that  the  several  neces- 
saries, amounting  to  £411:  9^.  3d.j  were  personally 
selected  and  ordered  by  J.  F.  Bergenstrom  for  the 
equipment  of  the  Ocean,  then  building  at  Jacobstadt 
in  the  kingdom  of  Finland,  and  whereof  the  said 
J.  F.  B.  and  C.  S.  L.,  of  Jacobstadt,  were  the  owners. 
That  upon  the  4th  of  May,  1840,  the  said  necessaries 
were  shipped  on  board  a  vessel  under  the  command 
of  the  said  J.  F.  B.;  and,  having  .been  carried  to  Ja- 
cobstadt, were  fitted  and  supplied  to  the  said  new 
vessel,  and  were  absolutely  necessary  and  suitable  for 
her  equipment.  That  said  vessel  upon  being  launched 
was  placed  under  the  conmiand  of  the  said  J.  F.  B., 
and  that  she  has  never  since  been  in  any  port  of 
Great  Britain  until  quite  recently,  when  she  was  com- 
pelled to  put  into  Plymouth  through  stress  of  wea- 
ther. That  the  articles  or  necessaries  so  supplied  are 
still  on  board  the  said  vessel,  and  form  a  part  of  her 
tackle  and  apparel,  and  have  been  duly  identified ; 
and  that  repeated  application  has  been  made  to  the 
said  J.  F.  B.  and  C.  S.  L.  for  the  payment  of  the 
same,  but  without  effect. 


i 
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In  answer  to  this  act  on  petition  it  was  pleaded,      -!®^^'. 

that  in  the  month  of  May,  1843,  the  said  ship  sailed - 

from  Wyborg  in  Finland,  laden  with  timber  and  deals,  ^°*  ^^**^" 
and  bound  for  Cette  in  France.  That  whilst  said  ship 
was  lying  in  that  port,  the  said  C.  S.  L.  having  become 
insolvent  and  a  bankrupt,  the  said  ship  was  sold  at 
public  auction  by  order  of  the  assignees  for  the  be- 
nefit of  the  creditors ;  and  was  purchased  bona  fide 
by  P.  M.  of  Jacobstadt,  a  subject  of  the  Emperor  of 
Russia,  who  is  still  the  true,  lawful  and  sole  owner 
and  proprietor  of  the  said  ship.  That  the  necessaries 
in  question  were  furnished  before  the  ship  was  built 
or  afloat,  and  upon  the  personal  credit  of  the  said 
J.  F.  B. ;  and  that  the  demand  for  payment  of  the 
same  can  only  be  enforced  like  any  common  debt, 
and  can  form  no  lien  upon  the  ship.  That  the  plain- 
tifiPs  in  the  suit  had  been  guilty  of  great  laches  in  not 
enforcing  their  demand  by  legal  proceedings  against 
the  said  J.  F.  B.  and  C.  S.  L. ;  wherefore,  &c. 

It  was  further  pleaded  in  a  reply,  that  the  articles 
in  question  were  not  furnished  upon  personal  credit 
at  sdl ;  but  supplied  in  the  full  belief  and  assurance 
that  under  the  act  3  &  4  Vict,  for  extending  the  ju- 
risdiction of  the  Court  of  Admiralty,  the  plaintiffs 
had  a  lien  upon  such  ship  for  the  said  articles. 

The  case  was  argued  by 

Addams  for  the  material  men. 

R.  Phillimore,  contrk. 

Judgment. — Dr.  Luskington. 
It  is  perfectly  clear  that,  prior  to  the  act  of  parlia- 
ment 3  &  4  Vict.  c.  69,  this  Court  possessed  no  juris- 
diction over  the  subject-matter  of  the  present  suit. 
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K^we  that  statute  was  passed,  the  articles  which  are 
Mkged  to  have  been  furnished  to  this  vessel,  would 
auc  have  formed  a  lien  upon  the  ship  itself,  and  in 
^mier  to  recover  the  payment  of  these  articles  the 
rmedy  must  have  been  sought  in  a  court  of  common 
hw,  and  the  action  must  ^ave  been  brought  against 
the  owners,  provided  they  were  residing  in  this  coun- 
try. For  t^e  purpose  of  obviating  certain  inconve- 
niences which  were  found  to  result  under  the  ancient 
law,  the  statute  in  question  was  enacted;  and  in  order 
to  ascertain  its  true  bearing  upon  the  question  before 
me,  it  is  important  that  I  should  now  more  imme- 
diately consider  the  words  of  the  6th  section.  The 
6th  section  provides,  "  that  the  High  Court  of  Admi- 
ralty shall  have  jurisdiction  to  determine  all  claims 
and  demands  whatsoever,  in  the  nature  of  salvage  for 
services  rendered,  or  damage  received,  by  any  ship  or 
sea-going  vessel,  or  in  the  nature  of  towage,  or  for 
necessaries  supplied  to  any  foreign  ship  or  sea-going 
vessel;  and  to  enforce  payment  thereof,  whether  such 
ship  or  vessel  may  have  been  within  the  body  of  a 
cdunty  or  upon  the  high  sea  at  the  time  when  the 
services  were  rendered,  or  the  damage  received,  or 
the  necessaries  furnished,  in  respect  of  which  such 
claim  is  made." 

From  these  words  it  would  seem,  that  the  former 
portion  of  this  section  is  intended  to  refer  generally 
to  all  ships  or  sea-going  vessels,  whilst  the  latter  is  to 
receive  a  more  limited  construction,  and  is  to  be  con- 
fined exclusively  to  foreign  vessels.  The  intention 
of  the  legislature  in  thus  framing  the  section  is,  I 
conceive,  obvious  upon  the  face  of  it.  Before  the  sta- 
tute was  passed,  all  claims  for  salvage,  and  all  ques- 
tions of  damage,  as  also  all  demands  for  towage  ser- 
vices, when  the  transaction  took  place  within  the  body 
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of  a  county,  were  cognizable  in  the  courts  of  common     ,  im5. 


law  alone:  if  this  Court  had  proceeded  to  adjudicate 
in  the  matter,  it  would  have  been  subjected  to  a  pro-  oc"n. 
hibition.  For  the  convenience  of  parties  who  might 
so  render  services,  or  receive  a  damage,  it  was  deemed 
expedient  to  restore  the  ancient  jurisdiction  of  the 
Court  of  Admiralty,  and  in  so  doing  to  give  the  option 
of  proceeding  by  the  more  summary  process  of  this 
Court  instead  of  compelling  an  action  at  law.  So  much 
for  the  earlier  portion  of  the  6th  section.  It  remains 
that  I  should  now  consider  the  clause  with  respect  to 
"  necessaries  supplied  to  any  foreign  ship  or  sea-going 
vessel."  These,  I  have  already  stated,  are  confined 
exclusively  to  foreign  vessels ;  and  the  intention  of 
the  legislature  in  making  the  provision  was,  to  remedy 
great  inconveniences  which  had  formerly  occurred  in 
cases  of  foreign  vessels  driven  by  stress  of  weather 
upon  the  coasts  of  this  country.  In  such  cases,  it 
often  happened  that  the  master  had  no  credit,  and 
great  difficulties  were  experienced  in  providing  the 
requisite  repairs,  and  in  obtaining  a  supply  of  neces- 
saries for  the  further  prosecution  of  the  voyage. 

With  a  view  of  encouraging  the  advancement  of 
these  supplies,  and  thereby  facilitating  the  progress 
of  vessels  so  situated  to  their  ports  of  destination,  the 
jurisdiction  of  this  Court  was  enlarged  by  the  6th 
section  of  the  act  under  consideration.  But  to  what 
extent  ? — ^In  my  view  of  it,  only  to  the  extent  of  em- 
bracing the  cases  of  necessity  to  which  I  have  adverted. 
I  cannot  for  a  moment  conceive  it  was  ever  the  inten- 
tion of  the  legislature  to  confer  upon  this  Court  the 
species  of  jurisdiction  which  is  attributed  to  this  sta- 
tute by  the  parties  who  are  promoting  this  suit,  viz. 
that  if  any  articles  whatsoever,  which  may  be  requisite 
and  necessary  for  the  fitting  out  a  vessel,  are  furnished 
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n^h^'u     ^  ^  foreign  ship, — ^that  ship  beii^  at  the  time  in  any 

—  part  of  the  world,  or,  as  in  the  present  case,  even 

OcBAw.  building  in  a  foreign  dockyard,  —this  Court  may  en- 
force a  lien  upon  that  vessel  at  the  suit  of  a  British 
merchant  or  manu&cturer  who  may  have  supplied 
such  articles,  and  the  vessel  may  be  proceeded  against 
by  the  process  of  this  Court,  if  at  any  time  after  she 
should  come  within  the  Admiralty  jurisdiction.  Such 
a  construction  of  the  statute  would,  I  conceive,  be  in 
direct  defiance  not  only  of  the  ancient  law  of  this 
country,  but  of  the  general  maritime  law  of  Europe. 
It  would,  moreover  entail  upon  the  Court,  in  the  ex- 
ercise of  this  branch  of  its  jurisdiction,  the  greatest 
inconveniences.  For  example,  it  would,  in  the  first 
place,  be  incumbent  upon  the  Court  in  all  cases  of 
this  kind  to  determine  as  matter  of  fe.ct,  whether  the 
articles  asserted  to  have  been  furnished  were  actually 
supplied  or  not ;  it  would  also  have  further  to  inves- 
tigate and  ascertain,  what  would  at  all  times  be  matter 
of  great  difliculty,  whether  new  and  supervening 
claims  upon  the  ship  had  not  been  acquired  in  the  na- 
ture of  salvage  or  bottomry,  or  by  transfer  of  the  vessel 
from  one  owner  to  another.  These  inconveniences,  if 
I  entertained  any  doubt  in  my  own  mind  as  to  the 
true  construction  of  this  statute,  would  preponderate 
strongly  in  influencing  my  decision  against  the  claim 
which  is  set  up  by  the  promoters  of  the  present  suit. 
But  I  do  not  entertain  any  doubt  in  deciding,  that  in 
order  to  bring  a  claim  of  this  kind  within  the  legal 
construction  of  the  act  of  parliament,  the  vessel  must 
be  in  a  state  of  existing  exigency ;  and  the  necessa- 
ries supplied  must  consist  of  articles  which  are  requi- 
site at  the  time  and  in  the  condition  in  which  diat 
vessel  is  placed.  These  points  have  not  been  esta- 
blished by  the  promoters  of  this  suit  in  the  present 
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instanoe ;  and  consequently  the  claim  which  they  set        i^^ . 

up  cannot  be  supported.     The  owner  of  this  vessel,  ^^ 

therefore,  must  be  dismissed,  and,  as  he  is  a  foreigner,       Ocban. 
it  is  my  duty  to  decree  him  the  costs  of  these  proceed- 
mgs. 

Claim  dismissed  with  costs. 


THE  PRINCESS  ROYAL.     Light.  ethMay. 


nPHIS  was  a  question  as  to  the  admission  of  a  libel  Construction  of 

in  a  suit  for  subtraction  of  wages,  promoted  by  victc.112, 
the  late  master  of  this  vessel,  under  the  statute  7  &  8  **  iiistera 
Vict.  c.  112,  8.  16(a).  lly-^^^ 

The  libel  consisted  of  four  articles;  and  the  third  »tteintheCouri 
article  pleaded,  "  That  the  said  C.  F.  is  insolvent,  Sicir  wa^^un-' 

der  the  statute 
when  the  owner 
(a)   The  16th  section  provides,  <*  that  all  the  rights,  liens,  pri-  has  become  in- 

▼ileges  and  remedies  (save  such  remedies  as  are  against  a  master  •®l^«°* »°  '*»« 
himself),  which  by  this  act,  or  by  any  law,  statute,  custom  or  of  the  term,  viz. 
usage,  belong  to  any  seaman  or  mariner  not  being  a  master  mari-  ^y  taking  or  ap- 
ner,  in  respect  to  the  recovery  of  his  wages,  shall  in  the  case  of  ^^!^qi  ^f  \^ 
the  bankruptcy  or   insolvency   of  the  owner  of  the  ship,  also  Insolvent 
belong  and  be  extended  to  masters  of  ships  or  master  mariners  ^®^*®™  ^^^' 
in  respect  to  the  recovery  of  wages  due  to  them  from  the  owner 
of  any  ship  belonging  to  any  of  her  majesty's  subjects ;  and  no 
suit  or  proceeding  for  the  recovery  of  wages  shall,  unless  they 
exceed  £20,  be  instituted  against  the  ship,   or  the  master  or 
owner  thereof,  either  in  any  Court  of  Admiralty  or  Vice-Admi- 
ralty Court,  or  any  court  of  record,  in  her  Majesty's  dominions 
or  die  territories  under  the  government  of  the  East  India  Com- 
pany, unless  the  owners  of  the  ship  shall  be  bankrupt  or  insol- 
vent, or  the  ship  shall  be  under  arrest,  or  sold  by  the  authority 
of  any  Admiralty  or  Vice- Admiralty  Courts,  or  unless  any  magis- 
trate acting  under  the  authority  of  this  act  shall  refer  the  case  to 
be  adjudged  by  any  such  Court  or  Courts,  or  unless  neither  the 
owner  nor  master  shall  be  or  reside  at  or  near  the  port  or  place 
where  the  service  shall  have  terminated,  or  where  any  seaman  shall 
have  been  discharged  or  put  on  shore/* 
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1845.       and  unable  to  discharge  the  lawful  debts  due  and 
'  ''*—  owing  from  him,  and  hath  so  declared  and  admitted 


^"  kotIi!^  *^  divers  persons ;  and  this  is,  &c.' 

Harding,  in  objection  to  the  libel,  contended, 
that  the  averment  in  the  third  article  was  insufficient 
to  bring  the  master's  claim  within  the  provisions 
of  the  statute.  That  the  mere  inability  of  a  ship- 
owner to  discharge  the  lawful  debts  owing  from  him 
was  not  the  insolvency  contemplated  by  the  act. 
That  the  term  insolvent  was  restricted  to  a  legal  and 
more  limited  meaning,  viz.  an  insolvent  who  had 
taken  or  applied  for  the  benefit  conferred  by  the  act 
for  the  relief  of  insolvent  debtors.  That  this  con- 
struction of  the  term  was  supported  by  the  decision 
of  the  Vice-Chancellor  in  re  the  Birmingham  Bene- 
fit Society,  reported  in  3  Symons ;  and  that  the  de- 
cision in  that  case  was  directly  applicable  to  the  pre- 
sent question. 

Haggard,  contra. — That  the  insolvency  of  the 
owner  was  sufficiently  pleaded  to  give  the  master  a 
persona  standi  in  the  suit.  That  the  16th  section  of 
the  statute  was  remedial  in  its  objects,  purporting  to 
relieve  the  masters  of  vessels  firom  certain  disadvan- 
tages and  disabilities  under  which  they  formerly  la- 
boured, and  must  be  construed  accordingly.  That 
by  limiting  the  term  to  the  strict  legal  meaning  of  in- 
solvency under  the  Insolvent  Debtors  Act,  the  masters 
would  in  a  great  measure  be  deprived  of  the  benefit 
which  the  legislature  intended  to  confer  upon  them  ; 
and  there  was  nothing  in  the  words  of  the  act  itself 
to  compel  the  Court  to  any  such  conclusion.  That 
the  term  "  insolvent"  stood  out  in  the  act  wholly 
unaccompanied  by  any  words  of  restriction  or  limi- 


THE  HIGH  COURT  OF  ADMIRALTY.  375 

tation ;  and  may  therefore  feirly  be  received  by  the        i845. 
Court  in  ite  general  and  more  extended  acceptation  ^     '^' 


Judgment. — Dr.  Lushington. 

The  question  in  this  case  arises  upon  the  construc- 
tion of  the  act  of  parliament  7  &  8  Vict.  c.  112, — a 
statute  which  has  introduced  a  very  important  change 
in  the  law  as  regards  the  right  of  masters  of  vessels 
to  sue  for  their  wages  in  this  Court. 

The  third  article  of  the  libel  pleads,  that  the 
owner  of  the  vessel  is  insolvent,  and  is  unable  to  dis- 
charge the  debts  due  and  owing  by  him ;  and  it  has 
been  contended  that  the  averment  so  pleaded  is  suffi- 
cient to  confer  upon  the  master  a  persona  standi  in 
this  suit,  under  the  provision  of  the  16th  section  of 
the  act.  I  may  here  observe,  that  if  the  construction 
which  is  contended  for  is  to  be  received  in  the  present 
instance,  it  will  entail  upon  the  Court  great  inconve- 
nience and  difficulty  in  all  future  cases  which  may 
come  before  it  under  the  act  in  question ;  because  I 
shall  have  to  determine  in  this  and  all  similar  cases 
not  only  whether  the  owner  be  unable  to  discharge  his 
debts,  but  whether  such  his  inability  Mis  within  the 
general  acceptation  of  the  term  insolvency,  as  distin- 
guished from  the  more  limited  meaning  which  it  has 
received  under  the  Insolvent  Debtors  Act.  If  the 
act  of  parliament  compels  me  to  sustain  the  construc- 
tion, it  will  undoubtedly  be  the  duty  of  the  Court  not 
to  decline  the  onus  which  is  cast  upon  it  from  any 
consideration  of  these  difficulties  and  inconveniences ; 
at  the  same  time  it  furnishes,  I  think,  a  strong  argu- 
ment k  priori  against  the  construction  in  question, 
that  it  would  involve  investigations  of  this  kind  in 
which  it  would  be  extremely  difficult  for  the  Court, 


Tbb  PBiMcias 
Royal. 
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1846.       with  the  powers  it  possesses,  to  arrive  at  a  perfectly 

' —  true  and  satisfactory  conclusion. 

"royau"*  Now,  looking  to  the  words  of  the  16th  section,  I 
find  the  term  "  insolvency  of  the  owner  of  the  ship" 
is  repeated  more  than  once.  I  find,  moreover,  that 
each  time  it  is  employed,  it  is  used  in  immediate  con- 
nection with  the  word  "  bankruptcy."  In  the  latter 
part  of  the  section  the  words  are,  "  unless  the  owner 
of  the  ship  shall  be  a  bankrupt  or  insolvent,  or  the 
ship  shall  be  under  arrest,  &c."  From  the  repetition 
of  these  words  in  such  immediate  connexion  with 
each  other,  I  am  of  opinion  that  in  construing  the  in- 
tention of  the  act,  the  words  "  bankruptcy"  and  "  in- 
solvency" must  be  taken  together.  If  this  be  so,  it  fol- 
lows, I  conceive,  that  the  word  "  insolvency,"  as  used 
in  this  statute,  falls  within  the  interpretation  put  by 
the  Vice-Chancellor  in  the  case  of  the  Birmingham 
Benefit  Society,  referred  to  by  Dr.  Harding  in  his 
argument.  In  that  case,  as  reported  in  3  Symons' 
Reports,  the  petition  prayed  that  the  trustees  of  a  per- 
son who  had  been  treasurer  of  the  society,  and  had 
subsequently  assigned  all  his  estate  and  effects  for  the 
benefit  of  his  creditors,  might  be  ordered  to  .pay  out 
of  the  estate  a  sum  of  £130  to  the  petitioners,  as 
"  stewards  of  the  charity,"  in  preference  to  the  other 
creditors.  The  question  entirely  turned  upon  the 
meaning  of  the  words  "  bankrupt  or  insolvent"  in 
the  10th  section  of  the  statute  33  Geo.  III.  c.  54 ; 
and  on  behalf  of  the  defendants  it  was  argued,  that 
as  the  word  "  insolvent"  was  coupled  with  the  word 
"  bankrupt,"  the  act  meant  a  person  who  had  taken 
the  benefit  of  an  act  for  the  relief  of  insolvent 
debtors. 

The  Vice-Chancellor  upheld  this  construction,  and 
dismissed  the  petition  upon  the  ground  that  the  term 
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"insolvent"  in  the  act  was  not  a  person  who  had        1845. 
made  a  mere  assignment  for  the  benefit  of  his  credi-       '     **^' 


tors,  but  a  person  who  had  taken  the  benefit  of  an     "royIl"" 
insolvent  debtors  act. 

Considering  that  the  decision  of  the  Vice-Chan- 
cellor, in  the  case  above  mentioned,  has  a  direct  bearing 
upon  the  question  before  me  in  this  case,  I  feel  no 
difficulty  in  concluding  that  the  true  meaning  and 
efiect  of  the  section  in  question  in  the  present  instance 
is  not  to  give  to  this  Court  a  general  jurisdiction  in 
all  cases  where  the  owner  is  unable  to  discharge  his 
pecuniary  obligations;  but  that  masters  of  vessels 
shall  be  entitled  to  resort  to  this  Court  for  their  wages, 
only  when  the  owner  has  become  insolvent  within  the 
strict  legal  acceptation  of  the  term.  In  thus  limiting 
the  definition  of  the  term  "  insolvent"  as  used  in  this 
statute,  I  conceive  that  I  am  fairly  carrying  into  eflfect 
the  meaning  of  the  legislature,  so  &r  as  it  was  in- 
tended to  confer  a  benefit  upon  the  master.  I  must 
therefore  reject  the  libel ;  and,  as  the  question  is  a 
question  primse  impressionis,  I  can  give  no  costs. 


THE  IRON  DUKE.    Williams. 


IBth  May. 


TN  this  case  the  Parama,  a  vessel  of  200  tons,  and  a  8t«un.Te«8ei, 
laden  with  a  valuable  cargo,  whilst  on  a  voyage  Ke  rate*  of  be- 


tween 1 1  and  12 


from  Liverpool  to  Montreal,  was  run  down  off*  the  knot*  an  hour 
Welsh  coast  by  the  Iron  Duke,  a  steam-vessel  belong-  J^any^elLds"* 
ing  to  the  Dublin  Steam  Packet  Company,  and  almost  were  pa«aiog  up 

.,.,  1  1  in  o     J       ind  down,  coD- 

immediately  went  down,  her  master  and  nve  oi  the  demned  in  the 
crew  being  drowned.  *"'^' 
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184&  The  action  was  by  plea  and  proof;  and  on  behalf 

i3ifc  Mmy.     ^f  ^^  9wners  of  the  Parama,  it  was  submitted  by — 


The 
IftOM  Dvii. 

Masttnof 
nwchiDt  wm^ 
wbnot  com 


QueevCs  Advocate  and  Haggard. — That  the  colli- 
sion was  solely  attributable  to  the  misconduct  of  the 
Miiedtocany  master  and  crew  of  the  steamer,  in  not  keeping  a 
good  look-out,  and  by  proceeding  at  an  improper  speed. 
That  they  were  proceeding  at  the  rate  of  between  11 
and  12  knots  an  hour,  in  a  track  much  frequented  by 
vessels,  whilst,  by  their  own  admission,  the  night  was 
so  dark  that  they  could  not  descry  the  Parama  until 
they  were  close  upon  her.  That  it  was  proved  by 
the  mate  of  the  Parama,  that  the  steamer  was  per- 
ceived when  she  was  more  than  a  mile  distant ;  and 
a  pQwerful  light  was  exhibited  from  the  Parama, 
which  must  have  been  discernible  by  the  persons  on 
board  the  steamer  if  a  good  look-out  had  been  kept. 
That  the  master,  mate  and  third  mate  were  in  bed  at 
the  time,  and  the  steamer  was  left  in  charge  of  the 
second  mate  only,  with  only  one  man  in  the  fore- 
castie  on  the  look-out. 

Addams  and  Nicholly  contra. — That  from  the 
greater  size  of  the  steamer,  and  the  &ct  that  she  had 
three  strong  lights,  one  at  her  foremost  head  and  one 
at  each  bow,  the  steamer  might  possibly  be  discerned 
at  a  greater  distance  than  the  Parama  could  be  seen 
from  the  steamer.  That  the  light  exhibited  from  the 
Parama  was  only  exhibited  at  the  last  moment,  just 
previous  to  the  collision,  and  was  wholly  insufficient  for 
the  purpose  of  giving  warning  to  the  steamer.  That 
under  die  circumstances  of  the  case,  the  Parama  was 
bound  to  have  carried  a  sufficient  light,  properly  fixed 
and  displayed ;  and  the  fact  of  her  not  having  done 
so,   put  the  brig's  case  out  of  Court,  and  if  the 
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steamer  was  to  blame  at  all,  the  damage  must  be     ^^^^^ 

equally  shared  between  the  two  vessels.     Lastly,  that — ^— 

there  were  great  discrepancies  in  the  evidence  of  the  ibon  Dueb, 
witnesses  on  the  part  of  the  Parama,  with  respect  to 
the  actual  collision  in  question;  and  as  far  as  the 
balance  of  credibility  was  to  influence  the  decision, 
the  balance  was  clearly  in  fevour  of  the  statement  set 
up  by  the  steamer. 

Judgment. — Dr.  Ltishington. 

Gentlemen, — It  was  properly  observed  by  one  of 
the  learned  counsel,  that  all  questions  of  this  descrip- 
tion embrace  four  considerations :  first,  whether  the 
blame  of  the  collision  is  solely  imputable  to  the  vessel 
proceeded  against ;  secondly,  whether  it  is  imputable 
to  the  vessel  proceeding  in  the  cause ;  thirdly,  whe- 
ther both  vessels  are  equally  in  de&ult ;  and,  lastly, 
whether  the  collision  be  the  result  and  consequence 
of  inevitable  accident.  These  four  questions  we  have 
to  consider  and  to  determine  in  the  present  instance ; 
and  in  order  to  elucidate  these  points,  I  must,  in  the 
first  place,  request  your  attention  to  some  of  the  fiicts 
in  the  case  which  it  appears  to  me  admit  of  no  rea- 
sonable doubt  or  controversy.  The  collision,  you  will 
observe,  is  stated  to  have  occurred  at  the  entrance  of 
the  Pilot  Ground  of  the  port  of  Liverpool,  the  Port 
Lynas  Light  being  at  the  time  distant  about  ten  miles, 
and  bearing  W.  and  by  N. 

The  locality  being  thus  defined,  it  will  be  for  you 
to  judge  what  (if  I  may  use  the  expression)  were  the 
incidents  of  that  locality  in  regard  to  the  probability 
of  a  number  of  vessels  sailing  in  that  track  in  one  direc- 
tion and  another.  It  is  further  stated,  that  the  wind 
^^as  W.N.W.  or  thereabouts ;  that  the  course  of  the 
Parama  was  to  the  south-westward,  on  the  starboard 
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laJfc  Mi  *^''^'  ^^^^^  hauled,  and  that  the  steamer  was  proceed- 
-  — —  ing  with  the  wind  abeam,  in  a  direction  somewhat 
Ibon  Duks.  south-east  and  by  east.  These,  gentlemen,  may  be 
taken  as  admitted  fects  in  the  case ;  other  points  have 
arisen  in  the  course  of  the  discussion  respecting  which 
it  would,  I  think,  be  impossible  to  come  to  any  satis- 
factory conclusion  if  we  were  bound  to  examine  them 
with  minuteness,  and  to  decide  them  with  absolute 
precision.  With  respect,  for  instance,  to  the  precise 
period  of  time  at  which  one  vessel  was  seen  from  the 
other,  and  what  was  the  precise  period  when  a  light 
was  hoisted  (if  any  light  was  hoisted  at  all).  These, 
I  apprehend,  are  points  which  it  would  be  impossible 
to  ascertain  with  any  precision  and  exactness,  as  well 
from  the  complexion  of  the  case  itself  as  also  from 
the  nature  of  human  testimony  under  the  circum- 
stances. The  same  observations,  I  conceive,  would 
also  apply  to  the  question  of  distance.  It  is  perhaps 
more  or  less  easy  to  judge  of  distances  at  sea  accord- 
ing to  the  character  of  the  night,  the  object  to  which 
the  sight  is  directed,  and  more  especially  according  to 
the  skill  and  practised  eye  of  the  individuals  engaged 
in  the  look-out.  When,  however,  as  in  the  present 
instance,  the  evidence  of  witnesses  upon  these  points 
has  to  be  considered  in  a  court  of  law,  it  will  almost 
inevitably  happen  that  there  will  be  the  greatest  pos- 
sible discrepancy  in  their  testimony,  without  any  cor- 
rupt intention  being  fairly  imputable  to  the  witnesses 
themselves.  The  same  observation  may,  I  think,  be 
extended  to  another  point  in  the  case  which  has  been 
put  in  issue  in  the  pleadings,  and  which  is  much  over 
loaded  with  evidence  in  the  proofs, — I  mean  the  degree 
of  darkness  which  prevailed  at  the  time.  In  the  evi- 
dence which  is  before  you  upon  this  point,  you  will 
perceive,  that,  whilst  some  of  the  witnesses  describe 
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the  night  as  being  intensely  dark,  others  affirm  with  ,3*?^- 
confidence  that  they  could  see  without  difficulty  to  a  -  —  — — 
very  considerable  distance  from  the  ship.  For  my  IronDokb. 
own  part,  looking  to  the  balance  of  the  evidence,  I 
feel  no  difficulty  in  concluding  with  satisfaction  to 
my  own  mind,  diat  the  night  must  be  considered  to 
have  been  a  dark  night,  though  not  of  intense  dark- 
ness, and  certainly  not  a  hazy  or  a  foggy  night,  as 
deposed  to  by  a  great  number  of  witnesses.  In  the 
course  of  the  argument,  it  was  urged  by  the  learned 
counsel  for  the  Iron  Duke,  that  the  testimony  of  the 
witnesses  for  the  Parama  is  in  some  measure  dispa- 
raged by  certain  discrepancies  which  are  to  be  found 
in  their  evidence  respecting  the  details  of  circum- 
stances which  attended  the  collision  in  question.  I 
am  bound  to  tell  you,  gentlemen,  that  in  my  view  of 
them  these  discrepancies  do  not  materially  affect  the 
case,  and  ought  not  to  affect  our  decision, — and  for  this 
reason,  viz.  that  in  all  accidents  of  this  kind  very  great 
confusion  must  inevitably  prevail  on  board  the  vessels 
in  collision ;  and  it  would  be  unreasonable  to  expect 
that  the  minor  incidents  and  circumstances  should  be 
noted  with  any  very  particular  accuracy  or  minuteness. 
Let  us  now  proceed  to  consider  what  was  the  state 
and  condition,  and  what  were  the  measures  adopted 
by  the  master  and  crew  of  the  Parama,  whose  owners 
are  seeking  in  this  cause  to  recover  an  indemnification 
for  their  loss — a  loss  involving  the  very  considerable 
sum  of  £18,000.  It  is  to  be  remembered  in  the  first 
place,  that  the  Parama  was  on  the  starboard  tack, 
close  hauled.  Being  so  situated,  upon  descrying  the 
steamer,  she  was  bound  to  keep  her  course ;  and  it 
has  not  been  suggested  even  in  argument,  that  she 
ought  or  could  have  done  any  thing  except  hoisting  a 

VOL.  II.  D  D 
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IMS.        light.    The  question  then  arises,  did  she  or  did  she  not 

~       -^^  in  fact  hoist  a  light  ?  and  if  she  omitted  to  do  so,  does 

UoJjhmu.    ®"^  omission  amount  to  a  culpable  neglect  of  any 

obligation  imposed  upon  her  by  the  ordinary  roles  of 

navigation  ? 

In  a  former  case  which  came  under  my  oonsidera- 
tion,  and  in  which  I  was  assisted  by  two  of  the  gen- 
tlemen of  the  Trinity  Board,— I  mean  the  case  of  the 
Rose  (a), — the  same  proposition  was  mooted;  and  in 
delivering  the  judgment  of  the  Court,  I  expressed 
myself  in  these  words. — ^*'  It  has  also  been  contended 
that  the  Regina  was  in  feult  in  not  carrying  a  light. 
With  respect  to  the  latter  point  I  must  observe,  that 
it  has  been  discussed  over  and  over  again  in  former 
cases  of  this  kind,  and  I  believe  there  is  no  occasion 
in  which  it  has  been  laid  down  as  a  general  principle 
that  merchant  vessels  ought  constantly  to  cany  lights. 
Under  certain  circumstances,  undoubtedly,  it  may  be 
right  and  expedient  to  do  so ;  and  whether  the  Re- 
gina was  bound  to  have  carried  a  light  or  not  under 
the  circumstances  of  this  particular  case,  is  a  point 
which  you  will  take  into  your  consideration." 

Gentlemen,  the  course  which  I  adopted  in  the  case 
of  the  Rose,  I  intend  to  pursue  in  the  present  in- 
stance ;  and  without  entering  into  any  nice  disquisi- 
tion, whether  merchant  vessels  ought  generally  or 
constantly  to  carry  lights,  I  shall  request  your  opi- 
nion, whether,  under  the  peculiar  circumstances  of 
this  case,  you  consider  that  it  was  the  duty  of  the 
persons  on  board  the  Parama  to  have  carried  lights. 
This  question  you  will  consider  with  reference  to  your 
own  nautical  experience,  and  also  with  reference  to 
the  place  in  which  the  Parama  was  sailii^,  remem- 
bering that  if  it  was  the  duty  of  the  Parama  to  have 
(a)  Reported  supra,  vol.  ii.  pt.  1 ,  p.  4. 
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carried  and  hoisted  a  light,  it  must  have  been  equally       i845. 
incumbent  upon  every  other  vessel  sailing  in  the  same  — *  -??— 
track  to  have  adopted  a  similar  precaution.  i^oj,  dum. 

There  is  one  circumstance  connected  with  this 
part  of  the  case,  to  which  I  particularly  invite  your 
attention,  viz.  that  it  is  distinctly  in  evidence  that  a 
light  to  a  certain  extent  was  on  board  the  Parama,  in 
the  cabin  of  that  vessel.  This  is  not  denied  on  the 
part  of  the  Iron  Duke ;  but  it  is  contended  on  her 
behalf  that  the  light  in  question  was  not  sufficient  for 
the  purpose,  and  that  it  was  incumbent  upon  the 
master  not  only  to  have  had  a  sufficient  light  on 
board,  but  that  he  ought  to  have  been  prepared  with 
such  light,  and  to  have  exhibited  it  in  the  first  in- 
stance upon  descrying  the  approach  of  the  steamer. 
As  I  have  already  stated,  gentlemen,  I  leave  it  entirely 
to  you  to  determine  whether  this  ought  to  have  been 
done  or  not, — whether  it  was  done  or  not  it  is  my  duty 
to  consider ;  and,  in  concluding  my  observations  upon 
this  part  of  the  case,  to  point  out  to  you  the  particu- 
lar evidence  that  bears  upon  it  On  the  part  of  the 
Parama,  you  will  observe,  it  is  distinctly  averred  that 
the  light  in  question  was  a  globular  light,  standing 
high  enough  from  the  deck  to  have  thrown  a  strong 
reflection  on  the  sails,  and  to  have  been  visible  at  a 
considerable  distance.  It  is  also  directly  sworn  in 
the  depositions  of  some  of  the  witnesses,  that  for  a 
considerable  period  before  this  collision  ensued,  the 
binnacle  light  was  held  over  the  side  of  the  Parama; 
and  that  finding  the  steamer  was  approaching  with 
great  rapidity,  the  mate  began  to  shout,  and  then 
called  to  the  man  at  the  wheel  to  put  the  helm  hard 
up.  This  is  the  statement  of  Hickell,  the  mate  of  the 
Parama;  and  in  reading  his  evidence,  I  can  see  no- 

dd2 
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1845.  thing  which  is  in  the  slightest  degree  contrary  to  pro- 
— ? — -^—  bability  or  inconsistent  with  the  appearance  of  truth. 
Iron  Dum.  He  is,  moreovcr,  supported  in  this  statement  by  the 
evidence  of  Cover,  his  fellow- witness,  who,  although 
he  differs  with  Martin  with  respect  to  who  was  at  the 
helm  at  the  time,  in  no  respect  contradicts  the  aver- 
ment as  to  the  hoisting  of  the  light. 

Another  question  here  arises,  was  this  light  hoisted 
or  not  hoisted  in  due  time  ?  The  three  witnesses  to 
whom  I  have  just  referred  all  swear  that  it  was.  The 
question  is  put  to  them  upon  interrogatory,  and  they 
are  asked  whether  the  hoisting  the  light  and  the  order 
to  port  the  helm  were  distinct  or  contemporaneous 
operations.  To  this  question  it  is  answered  by  one 
and  all,  that  the  order  and  the  act  were  not  contem- 
poraneous, but  that  a  considerable  interval,  about  five 
minutes,  intervened  between  the  hoisting  the  light 
and  the  order  to  put  the  helm  hard  up.  If  this  be 
so^  it  is  an  important  feature  in  the  case  for  the  Pa- 
rama ;  because  it  is  alleged  on  the  part  of  the  steamer, 
that  she  was  not  descried  until  the  last  moment,  and 
that  the  order  to  put  the  helm  up  was  only  given  when 
the  collision  was  upon  the  point  of  taking  place. 

Having  thus  far  disposed  of  the  case  of  the  vessel 
which  has  been  run  down,  I  must  now  address  a  few 
observations  to  you  with  respect  to  the  conduct  of  the 
steamer.  The  steamer,  you  will  perceive,  admits  that 
she  was  going  at  full  speed,  about  11  or  12  knots  an 
hour ;  that  she  had  one  man  on  the  look  out  and  no 
more ;  and  that  the  night,  though  not  hazy,  was  so 
dark  that  she  never  saw  the  Parama  until  that  vessel 
was  actually  upon  her.  Can  it  be  said  that  in  going 
at  such  speed  upon  such  a  night  the  master  of  the 
steamer  was  justified  in  his  conduct  according  to  those 
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rules  of  navigation  which  have  been  heretofore  re-        i846. 
ceived  and  laid  down  in  this  Court  ?     I  apprehend       ^'  _??L- 
not;  and  I  will  here  repeat  in  conclusion  of  my  re-    iroJ"u,jb. 
marks,  what  I  laid  down  in  the  case  of  the  Rose, — 
"  that  although  it  may  be  a  matter  of  convenience 
that  steam-vessels  should  proceed  with  great  rapidity, 
the  law  will  not  justify  them  in  proceeding  with  such 
rapidity  if  the  property  and  lives  of  other  persons  are 
thereby  endangered/' 

Gentlemen,  you  will  now  have  to  consider  the  se- 
veral points  to  which  I  have  called  your  attention, 
and  I  shall  be  glad  to  receive  from  you  a  distinct  opi- 
nion, whether  you  think  the  Parama  was  to  blame  in 
any  part  of  her  conduct,  or  whether  the  Iron  Duke 
was  to  blame. 

Trinity  Masters. 
We  think  that  the  Parama  did  nothing  wrong; 
our  opinion  is,  that  she  did  show  a  light,  although  it 
but  was  a  very  short  time  before  the  collision.  We  fur- 
ther think  that,  under  ordinary  circumstances,  sailing 
vessels  do  not  show  a  light,  and  are  not  required  to 
do  so.  There  is  a  rule,  that  if  a  vessel  wants  a  pilot  she 
shows  a  light,  and  the  pilot  should  also  show  a  light ; 
but  this  rule  does  not  apply  to  sailing  vessels.  With 
respect  to  the  conduct  of  the  steamer,  we  are  of  opi- 
nion that,  considering  the  admitted  darkness  of  the 
night,  and  that  many  vessels  were  boarded  during  the 
night  by  pilots  in  the  neighbourhood  of  the  place 
where  the  collision  took  place,  the  Iron  Duke  was  not 
navigated  with  that  degree  of  caution  which  was  re- 
quisite on  such  a  night  and  in  such  a  neighbourhood. 
The  master,  chief  mate  and  third  mate  were  all  in 
bed,  which  proves  an  indifference  to  their  responsibi- 
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1846.  lity  perfectly  unjustifiable  under  the  circumstances  oi 

\oth  Mcv*  J 1 

the  case. 

UovDvn  Damage  pronounced  for. 


Note. — This  decision  was  appealed  to  the  Judicial 
Committee  of  the  Privy  Council,  and  the  sentence  of 
the  Court  was  affirmed. 


I2th  June, 


THE  GEORGE.     Roberts. 


The  time  aod     "l^HIS  was  a  causc  of  damage  promoted  by  the 
a  !^uhouid  owners  of  the  late  schooner  Nora  Creina  and  of 

u  entuiw^whh.  *^^  cargo  laden  on  board.     The  actions  were  entered 
« «J«Pfo*««   in  the  sum  of  £6500. 

the  matter  muit      The  act  ou  petition  set  forth,  that  the  Nora  Creina, 
^?^*rjir*      of  the  burthen  of  163  tons,  arrived  in  King's  Road, 
pUotwttoD.  ^^  *^^  Bristol  Channel,  on  the  11th  of  November, 
Owner,  of      1844,  bouud  to  the  port  of  Bristol,  with  a  cargo  of 
Ding  down  ano-  valouia.     That  about  5  p.  m.  of  the  following  mom- 
Mchor*in\he     ^^gj  whilst  lying  at  auchoT  in  about  10  &thoms 
diamUiS**  but**  "^^*^^>  ^he  signal  light,  consisting  of  a  large  glass 
without  coata.    globe  lamp,  giving  a  clear  and  strong  light  and  visi- 
ble at  a  very  considerable  distance,  was  made  fast  to 
the  inner  jib-stay.     That  the  wind  was  blowing  fresh 
from  the  west  and  the  tide  flowing,  the  weather  being 
thick  at  the  time,  but  not  so  thick  but  that  signal 
lights  in  common  use  on  board  vessels  might  be  seen 
at  five  or  six  cables'  length  off.     That  between  half- 
past  5  and  6  p.  m.,  a  large  vessel  (the  Geoi^e)  was 
descried  by  the  mate  at  the  distance  of  between  two 
and  three  cables'  length,  running  from  the  west  di- 
nH»tly  in  a  line  for  the  schooner.     That  the  mate  im- 
mediately called  to  the  master,  who  was  below  in  the 
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cabin,  and  who  thereupon  instantly  ran  upon  deck,     i<^^„^, 

and,  loosening  the  tiller,  which  had  been  festened  to '- 

keep  it  steady,  put  it  hard  astarboard  into  a  rope  georob. 
becket,  seeing  a  collision  was  inevitable,  and  then  went 
forward.  That  before  the  master  had  passed  the  fore- 
mast, the  George  drove  athwart  the  hawse  of  the 
schooner,  and  carried  away  her  bowsprit,  and  stove 
in  her  bows,  besides  doing  other  damage.  That  the 
violence  of  the  collision  causing  the  chain  of  the 
schooner  to  part,  both  vessels  drove  against  the  barque 
Ireland,  then  at  anchor  about  three  cables  astern  of 
the  schooner,  whereby  the  said  schooner  received  fur- 
ther damage,  and  eventually  sunk  and  was  totally 
lost.  That  the  said  schooner  had  since  been  raised, 
and  sold  for  the  sum  of  £131.  That  the  said  collision 
was  entirely  owing  to  the  want  of  a  good  look-out  on 
board  the  George ;  and  had  such  a  look-out  been  kept 
the  said  schooner  must  have  been  observed  in  suffi- 
cient time  to  have  enabled  the  George  to  alter  her 
course,  and  so  to  have  gone  clear  of  the  schooner. 

The  defence  of  the  owners  of  the  George  denied 
that  the  accident  was  occasioned  by  neglect  or  a  want 
of  a  good  look-out  on  the  part  of  the  crew  of  the 
George,  but  was  mainly  attributable  to  the  intense 
darkness  of  the  night.  That  in  pursuance  of  the 
provisions  of  the  statute  47  Geo.  III.  c.  33,  s.  9,  in- 
tituled "  An  Act  for  establishing  the  Rates  of  Wharf- 
age, Anchorage,  Moorage,  &c.  at  the  lawful  Quays  in 
the  Port  of  Bristol,  and  for  the  better  Regulation  of 
Pilots  and  Pilotage  navigating  the  Bristol  Channel," 
the  master  of  the  George,  on  reaching  Lundy  Island 
on  the  morning  of  the  1 1th,  endeavoured  to  procure 
a  pilot ;  and  that  immediately  upon  J.  B.,  a  duly 
licensed  pilot,  coming  on  board,  he  put  his  vessel  un- 
der the  charge  and  command  of  such  pilot ;  and  that 
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1846.        the  said  ship,  at  the  time  of  the  collision,  was  in 

\2th  June.  ^ 


the  entire  charge  and  command  of  such  pilot ;  and 
GioROB  *^^*  ^  ^^*  directions  were  promptly  and  efficiently 
obeyed  by  the  crew.  That  by  reason  of  the  premises, 
if  the  collision  had  not  been  accidental,  which  it  was 
alleged  to  be,  it  was  occasioned  by  the  misdirection  of 
the  pilot ;  and  that  the  owners  of  the  said  ship  were 
not  responsible. 

The  Court  was  assisted  by  Trinity  Masters,  and 
the  case  was  argued  on  the  3rd  and  6th  instant  by 

Addams  and  Jenner,  on  behalf  of  the  Nora  Creina, 

Queen's  Advocate^  Robiman  and  Bayfard  for  the 
George. 

Judgment. — Dr.  Lushington. 
When  this  case  was  argued  at  the  bar,  I  was  at- 
tended by  two  of  the  Elder  Brethren  of  the  Trinity 
Board ;  and  entertaining  a  strong  impression  on  my 
own  mind,  that  a  previous  error  had  been  committed 
by  the  George  in  proceeding  as  she  did  into  the  King's 
Road,  I  put  it  distinctly  to  those  gentlemen  to  con- 
sider whether,  looking  to  the  state  of  the  wind  and 
weather,  the  George  ought  not  to  have  brought  up 
sometime  previously  and  waited  until  the  following 
morning,  or  that,  if  that  measure  was  impracticable,  to 
have  slackened  her  course  and  proceeded  up  the  chan- 
nel with  the  tide. 

The  Trinity  Masters,  having  duly  and  carefully 

considered  these  questions,  are  of  opinion,  that  an 

error  was  committed  by  the  George  in  not  bringing 

up  as  suggested.     At  the  same  time  they  state  that 

(   it  is  entirely  within  the  province  of  the  pilot  to  di- 

I    rect  the  time  and  place  in  which  a  vessel  should  be 
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brought  up,  and  that  the  master  must  be  governed 
upon  these  points  exclusively  by  the  judgment  and 
direction  of  such  pilot.  The  opinion  thus  expressed 
by  the  gentlemen  of  the  Trinity  House  is  prima  facie 
an  exoneration  of  the  owners  in  point  of  law  from  all 
responsibility  for  the  damage  occasioned  in  this  case  by 
the  want  of  judgment  in  the  pilot.  Another  impor- 
tant point  in  the  case,  however,  remains  to  be  noticed, 
a  point  upon  which  I  confess  I  felt  no  little  difficulty 
upon  the  last  court  day, — I  mean  whether,  consider- 
ing the  darkness  of  the  night  and  the  tempestuous 
state  of  the  weather,  a  good  and  sufficient  look-out 
was  kept  on  board  the  George,  just  prior  to  the  period 
when  she  reached  the  Nora  Creina. 
r  Now,  in  order  to  deprive  the  owners  of  the  George, 
of  their  legal  exemption  from  liability  under  the  sta-  ^ 
tute,  upon  the  ground  of  a  want  of  a  good  look-out,  \ 
there  must  undoubtedly  be  fall  and  convincing  proof  ' 
that  there  was  an  actual  neglect  and  want  of  care  in 
this  respect  on  the  part  of  the  master  and  crew  of  that 
vessel.  The  mind  of  the  Court  must  be  legally  and 
conclusively  satisfied  of  such  neglect ;  and  if  the  evi- 
dence be  contradictory  and  at  all  evenly  balanced,  it 
would  be  impossible  for  the  Court  to  decide  affirma- 
tively, so  as  to  saddle  the  owners  of  the  George  with 
the  consequences  of  this  unfortunate  collision. 

Looking  to  the  depositions  in  the  cause,  there  is,  I 
must  say,  much  conflicting  evidence,  both  as  regards 
the  degree  of  darkness  that  prevailed  at  the  time  and 
the  period  when  the  two  vessels  were  seen  from  each 
other*  In  the  evidence  of  the  George  the  night  is  de- 
scribed by  some  of  the  witnesses  as  "  awfaUy  dark," 
and  the  collision  is  stated  to  have  been  instantaneous 
and  inevitable.  On  the  other  side  it  is  affirmed  by  some 
of  the  witnesses  of  the  Nora  Creina,  that  upon  the  night 
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1846.       in  quesdon  ships  were  visible  at  three  or  four  cables 

distance ;  and  the  mate  of  the  vessel  expressly  swears^ 

Gmob.  that,  after  the  time  when  the  George  was  first  seen, 
and  before  the  collision  ensned,  he  called  up  the  mas- 
ter, who  was  below,  and  that  he  thereupon  came  on 
deck,  and  loosening  the  tiller,  which  had  been  fiis- 
tened  to  keep  it  steady,  put  it  hard  astarboard  into  a 
rope  becket,  and  then  went  forward. 

When  the  case  was  aigued  I  was  certainly  much 
struck  with  the  evidence  of  the  mate  upon  tiiis  part 
of  the  case,  and  upon  this  consideration,  viz.  that  if 
the  persons  on  board  the  Nora  Greina  had  perceived 
the  approach  of  the  Geoige  at  any  considerable  dis- 
tance, it  would  furnish  a  fiur  presumption  that  the 
George,  if  she  had  kept  a  good  look-out,  might  also 
have  descried  the  Nora  Creina.  To  this  point  in  the 
case,  therefore,  I  particularly  invited  the  attention  of 
the  gentlemen  of  the  Trinity  House,  with  a  view  of 
ascertaining  what  length  of  time  must  have  been 
occupied  in  carrying  out  the  measures  so  adopted  by 
the  Nora  Creina.  It  is  the  opinion  of  those  gentle* 
men,  that  these  measures  would  have  occupied  but  a 
very  short  space  of  time ;  and  it  is  also  to  be  here  re- 
membered, that  in  the  protest  of  the  Nora  Creina  it 
is  distinctly  stated,  that  between  the  first  approach  of 
the  George  and  the  collision  an  interval  only  of  about 
two  minutes  elapsed.  Under  all  the  circumstances  of 
the  case,  considering  that  the  evidence  on  both  sides 
is  more  evenly  balanced  than  usually  happens,  I  must 
pronounce  that  the  George  is  not  liable  for  the  conse- 
quences of  this  collision,  and  that  the  owners  of  that 
vessel  must  consequently  be  dismissed.  I  shall,  how- 
ever, decline  to  accompany  my  sentence  with  any  or- 
der as  to  costs :  I  can  give  no  costs. 
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THE  LORD  SEATON.     Fitzsimons.  i846. 

12(A  June. 

T^HE  question  in  this  case  was  as  to  the  admissi-  Declaration  of 
bility  of  certain  articles  in  a  libel  in  a  cause  of  ihar^**of  a  ve»- 
damage  by  collision.  I^fnTi^^a*^ 

The  three  first  articles  of  the  libel  pleaded  gene-  cause  of  damage, 
rally  the  circumstances  under  which  the  collision  lion  wai  not* 
took  place,  and  were  not  opposed.  was'^^casi'oMd 

The  fourth  article  pleaded,  that  immediately  after  ^f  t?e%°^^  o? 
the  collision,  in  the  next  preceding  article  pleaded,  **»«  damaging 
and  when  on  board  the  said  ship,  John  Scott,  a  duly  pleadable  in  a 
licensed  pilot  of  the  port  of  Liverpool,  the  pilot  in  aSd*JroJf!*'** 
charge  of  the   Lord  Seaton,  observed  to  the  said   ^«ciaration 

o  '^  1  •      ri  manner 

Thomas  White,  that  the  collision  was  not  his,  Scott's,  belonging  to  the 
iault,  for  he  had  told  the  man  at  the  wheel  to  keep  sei  cfnfirmrng 
the  ship  away,  and  give  the  brig  a  berth.     That  the  lbnfi?«  inT 
said  John  Scott,  then  in  the  presence  of  the  said  "»»"»*>•«•. 

'  1111  Investigation 

Thomas  White,  asked  the  man  at  the  wheel  what  «««>  i^e  alleged 
orders  he  had  given  him,  and  he  answered  that  his  thrpl?oi"^fore 
orders  were  to  keep  the  ship  away,  but  he  had  mis-  ^f  ort£*^Tt^' 
understood  them,  and  luflTed,  or  to  that  effect;  and  ^jy^'f^^voox-, 

'  '  decision  of  such 

this  was,  &C.  cominiuee,  ihat 

The  fifth  article  pleaded,  that  after  the  arrival  of  nou^oWam^e. 
the  said  ship.  Lord  Seaton,  in  the  port  of  Liverpool,  "revW^n'Sj'ln 
in  consequence  of  the  said  Thomas  White  and  John  **»«  cause. 
Scott,  the  pilots  respectively  in  charge  of  the  said 
vessels,  as  before  pleaded,  being  duly  licensed  pilots 
of  the   port  of  Liverpool,  a  meeting  of  the  Pilot 
Committee  of  the  said  port  was  held  on  Monday  the 
2l8t    day  of  April    aforesaid,   at  the   Pilot   Office 
in  Liverpool  aforesaid,  for   the  purpose  of   inves- 
tigating the  conduct  of  the  said  pilots  respectively. 
That  J.  J.  L.,  the  French  Consul  at  Liverpool,  A.  L., 
and  A.  D.,  the  mate  of  the  said  brig.  A.,  one  of  the 


392  CASES  DETERMINED  IN 

1845.       consignees  of  the  Lord  Seaton,  and  the  said  Thomas 
White  and  John  Scott,  attended  such  inquiry,  and 


Thb  that  the  said  pilots  were  examined  by  the  said 
committee.  That  the  master  of  the  Lord  Seaton 
was  also  summoned  to  attend  the  said  inquiry,  but 
refused  to  appear  before  the  said  committee,  to  be 
examined  as  to  the  cause  of  the  said  collision.  That 
after  such  inquiry  had  been  concluded,  a  resolution 
was  passed  by  the  said  committee,  that  no  blame 
attached  to  the  said  pilots,  or  to  the  people  on  board 
the  said  brig ;  and  this  was,  &c. 

The  admission  of  these  two  articles  was  opposed. 

Judgment. — Dr.  Lushington. 

The  learned  judge  having  adverted  to  the  contents 
of  the  three  first  articles  of  the  libel,  observed  to  the 
following  efiect: — ^With  respect  to  the  first  part  of 
the  fourth  article  of  this  libel,  I  am  of  opinion,  that  it 
is  altogether  inadmissible,  and  for  this  reason,  that 
it  does  not  refer  to  any  of  the  fiicts  which  occurred  at 
the  time  of  the  collision,  but  relates  to  a  conversation 
which  is  stated  to  have  taken  place  between  the 
pilot  of  the  vessel  which  is  charged  with  the  damage, 
and  the  pilot  of  the  vessel  which  has  been  run  down; 
it  amounts,  in  point  of  fact,  to  a  mere  simple  decla- 
ration on  the  part  of  the  pilot  not  on  oath ;  and 
the  declaration  of  such  pilot,  it  appears  to  me,  cannot 
be  received  as  evidence,  inasmuch  that  the  owners  of 
the  Lord  Seaton,  having  compulsorily  taken  the  pilot 
on  board,  are  exempt  from  the  responsibility,  and  the 
pilot  himself  is  amenable  for  the  consequences  of  the 
collision  in  question. 

The  latter  part  of  the  article  is,  I  think,  equally 
inadmissible,  as  being  the  mere  declaration  of  a 
seaman  on  board  the  Lord  Seaton,  which  it  is  sought 
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to  make  eyidence  a&cainst  the  owners  of  that  vessel.        i846. 

^  nth  June. 


I  am  not  aware  of  any  case  in  which  the  declaration 
of  a  common  mariner  has  been  received  as  evidence  lo,d*s»atoh. 
against  the  owner  of  the  ship.  The  only  principle 
on  which  such  declarations  are  received,  is,  I  appre- 
hend, confined  to  cases  where  the  party  making  the 
declaration  is  the  agent  of  the  owners.  This  principle, 
it  is  clear,  does  not  apply  in  the  present  instance,  and 
for  this  reason  I  am  of  opinion  that  the  whole  of  this 
article  is  inadmissible. 

I  am  the  more  strongly  inclined  to  this  opinion, 
from  the  consideration  that  the  exclusion  of  this  article 
will  entail  no  prejudice  upon  the  case  of  the  owners 
of  the  Marie  Therese. 

If  the  owners  of  the  Lord  Seaton  produce  this 
mariner  as  a  witness,  the  question  may  be  put  to  him 
upon  interrogatory,  and  if  he  denies  it,  an  allegation 
exceptive  to  his  credit  may  be  given  in  upon  such  his 
denial.  On  the  other  hand,  if  the  owners  of  the 
Lord  Seaton  do  not  produce  him,  it  will  furnish  a 
strong  presumption  that  he  did  act  as  stated. 

The  fifth  article  pleads,  that  there  is  a  pilot  com- 
mittee at  Liverpool,  charged  with  the  general  inves- 
tigation into  the  conduct  of  all  pilots,  whether  they 
do  right  or  wrong.  I  have  no  hesitation  in  saying 
that  there  is  no  principle  whatever  upon  which  the 
decision  of  such  a  committee  can  be  received  as 
evidence  in  a  case  of  this  description.  The  investi- 
gation of  such  committee  is  a  mere  ex  parte  investi- 
gation, made  for  totally  different  purposes.  "Whether 
they  take  evidence  on  oath  I  do  not  know ;  how  the 
investigation  is  conducted  I  cannot  tell ;  but  of  this 
I  am  certain,  that  the  decision  of  such  a  committee 
cannot,  upon  any  principle,  be  received  as  evidence 
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1845. 
\2th  JuiM. 

Tdb 
Lord  Siaton. 


in  the  cause,  and  I  must,  therefore,  direct  that  this 
article  should  be  struck  out 


THE  WESTMORELAND.     Kendall. 


2ith  Jttn«. 

Not  competent 
for  magiitraiet 
to  levy  dis- 
treMei  upon  a 
veuel  in  the 
cttitodjr  of  the 
Court  of  Admi- 
raltj  at  the  luit 
of  leamen  for 
their  wagea, 
under  the  lUt. 
7  &  8  Vict, 
c.  112. 

Monition  de- 
creed a^iost 
an  auctiooeer 
who  had  acted 
upon  the  ma- 
giatiates'  war- 
ranti,  and  bad 
removed  part 
of  the  tackle 
and  furniture  of 
the  ihip. 


Motion. 

TN  this  case  the  vessel  had  been  arrested  in  a  cause 
of  bottomry  upon  the  3rd  of  May,  1845.  Upon 
the  3rd  of  June,  the  third  default  was  prayed,  and 
upon  the  same  day,  R.  T.,  an  auctioneer,  acting  un- 
der warrants  issued  by  the  magistrates  of  South 
Shields,  proceeded  to  levy  distresses  upon  the  vessel 
for  seamen's  wages,  and  advertised  the  tackle,  apparel, 
&c.  for  sale  on  the  5th.  Upon  the  7th  of  June,  the 
case  was  brought  to  the  notice  of  the  Court,  and  a 
notice  was  directed  to  be  given  to  R.  T.  not  to  re- 
move, or  if  removed  to  restore,  the  ship's  furniture, 
and  under  pain  of  an  attachment.  The  tackle,  &c. 
of  the  vessel  having  been  sold  upon  the  5th  of  June, 
and  carried  away,  a  monition  was  now  prayed  against 
R.  T.  to  show  cause  why  he  should  not  be  attached 
for  contempt  of  Court. 

Per  Curiam. 

I  have  no  hesitation  in  granting  this  motion;  at  the 
same  time  I  wish  that  the  application  had  been  made 
to  the  Court  at  an  earlier  stage  of  the  proceedings. 

The  vessel,  it  appears,  was  arrested  upon  the  3rd 
of  May  in  a  cause  of  bottomry ;  and  subsequent  to 
the  arrest,  and  whilst  the  ship  was  in  the  custody  of 
this  Court,  nine  several  distresses  were  levied  upon 
her  by  certain  magistrates  of  South  Shields,  at  the 
suit  of  the  seamen  for  their  wages.    It  fiirther  appears, 
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that  after  the  distresses  had  been  levied  and  before       ^^^' 

the  5th  of  June,  the  tackle,  apparel  and  furniture  of 

the  vessel  were  taken  out  and  removed ;  and  upon     mobsla'ndI 
the  5th  of  June  they  were  sold  at  a  public  auction  by 
R,  T.,  an  auctioneer  of  Newcastle-upon-Tyne. 

Now,  I  know  not  whether  at  the  time  these  dis- 
tresses were  levied  the  magistrates  were  or  were  not 
in  ignorance  of  the  proceedings  which  had  already 
been  commenced  against  the  ship  under  the  authority 
of  this  Court.  I  have,  however,  no  hesitation  in 
asserting  that  the  statute  7  &  8  Vict.  c.  112,  could 
give  them  no  jurisdiction  whatever  to  interfere  under 
the  circumstances  of  the  case.  How  can  the  proceeds 
of  a  ship  be  brought  into  the  Registry  of  this  Court 
to  be  dealt  with  according  to  law,  if  another  jurisdic- 
tion can  thus  incidentally  take  the  vessel  out  of  the 
hands  of  the  Court.  The  act  of  parliament  never  in- 
tended any  such  construction  of  the  15th  section ; 
and  I  wish  it  to  be  understood,  that  if  in  future  cases 
of  this  kind  any  similar  attempt  be  made  to  infringe 
upon  the  authority  of  this  Court,  I  will,  upon  due 
notice  being  given  to  the  Court,  most  assuredly  attach 
the  parties  by  whom  such  interference  is  attempted. 
I  decree  a  perishable  monitioa  to  issue,  and  also  a 
monition  to  show  cause  why  an  attachment  should 
not  be  issued  against  the  auctioneer  by  whom  the 
ship's  fiimiture  was  removed ;  and  in  so  doing  I  repeat 
my  regret  that  earlier  measures  were  not  adopted.  It 
is  the  duty  of  persons  who  are  in  possession  of  a  ship 
under  the  authority  of  this  Court  to  give  the  earliest 
intimation  to  the  Court  if  any  attempt  be  made  to 
infringe  that  authority. 

.  Motion  granted. 

Upon  the  5th  July  affidavits  were  brought  in  on 
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^^W46.  behalf  of  R.  T.,  stating  his  readiness  to  reinstate  the 
— — — property  which  had   been  taken  out  of  the  vessel 

mobeuindI  and  sold,  but  praying  further  time  for  that  purpose ; 
and  upon  3rd  September  it  was  admitted  in  acts  of 
Court,  that  the  order  of  the  Court  had  been  complied 
with,  whereupon  R.  T.  was  dismissed,  but  condemned 
in  the  costs  of  the  proceeding. 


UihMay.  THE  REPULSE.     Marquis. 


^^t*to  »u*T  T  ^  *^^  ^^^^^  *^^  Repulse  haying  been  much  damaged 
QTeMeiiDdis-  bv  strcss  of  Weather  on  her  homeward  vovaee 

treM  QDd  166  v      O 

her  Mfe  into  from  India,  the  master,  when  about  85  miles  from 
Sf  £«oofSg3  Algoa  Bay,  entered  into  a  written  agreement  with 
^M*^*."****"   the  commander  of  the  Prince  of  Waterloo  to  stay 

of  the  two  vet-  i.iTfci.*iTi  nn 

aeit,  upheld  by  by  and  assist  the  Repulse  mto  Algoa  Bay.    The  agree- 
pieiTof  the    ment  was  to  the  following  effect : — 

silvon,  that  the 

agieemeot  was  "  Ship  Repulse,  off  Algoa  Bay,  20  June,  1844. 

?j^ed*B5»n"the  "  I  agree  on  the  part  of  the  owner  and  under- 
JhatX'«,JIi^  writers  of  the  ship  Repulse  of  London  with  Captain 
waa  not  to «-     Elder,  commaudcr  of  the  bark  Prince  of  Waterloo 

tend  beyond 

the  following  of  Aberdeen,  that  he  or  his  owners  receive  the  sum 
morning,  otot-   ^^  £500  for  remaining  by  the  ship  Repulse,  seeing 

her  safe,  and  rendering  all  and  every  assistance  into 

port.*' 

On  the  part  of  the  Prince  of  Waterloo  a  counter- 
agreement  was  signed  by  Captain  Elder,  the  master, 
in  these  words : — 

"  Ship  RepulBe,  off  Algoa  Bay,  20  June,  1844. 

".I  agree  to  remain  by  the  ship  Repulse,  see  her 
safe,  and  render  her  every  assistance  into  port,  for 
which  I  have  made  the  arrangements  with  Captain 
Marquis,  commander  of  the  above  ship." 
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Upon  the  return  of  the  Repulse  to  this  country  a       i^^J- 


suit  for  salyage  was  commenced  by  the  owner,  master 
and  crew  of  the  Prince  of  Waterloo.  The  action  r»^ue. 
was  entered  by  the  alleged  salvors  in  the  sum  of 
£4000;  and  in  reference  to  the  agreement  it  was 
pleaded,  that  the  acceptance  by  Captain  Elder  was 
only  a  conditional  acceptance  of  the  terms  specified 
in  the  agreement,  Captain  E.  having  signed  the  same 
upon  the  understanding  that  the  ship  would  get  into 
Algoa  Bay  upon  the  following  morning.  That  after 
the  agreement  had  been  executed.  Captain  E.  said  to 
Captain  M.  "  Now  mind,  if  we  don't  get  into  Algoa 
Bay  in  the  morning,  this  agreement  is  to  be  void, 
and  I  shall  look  for  something  else,"  to  which  Cap- 
tain M.  assented. 

This  statement  was  contradicted  in  the  answer  to 
the  act ;  and  a  tender  of  £500,  the  amount  of  the 
original  agreement,  was  made  in  acts  of  Court. 

JuDOMEKT. — Dr.  Ijushington. 
The  learned  judge  having  adverted  to  the  facts, 
and  to  the  alleged  agreement,  observed, — There  are 
two  ways,  and  two  ways  only,  by  which  contracts  of 
this  description  can  be  annulled.  The  first  is  by 
proving  that  the  contract  was  founded  in  fraud  and 
misrepresentation,  in  which  case  it  would  be  void  ab 
initio ;  the  second,  by  showing  that  it  was  cancelled 
by  mutual  consent.  Neither  of  these  points  are  esta- 
blished in  the  present  instance.  If  this  be  so,  I  have 
only  to  consider  this  agreement  according  to  the  prin- 
ciples of  construction  which  prevail  in  this  and  other 
Courts.  The  very  object  of  all  written  contracts  is 
to  prevent  uncertainty  and  confusion,  and  to  avoid 
that  feilure  of  memory  which  is  incidental  to  all  hu- 
man transactions :  if  the  rules  by  which  these  con- 

VOL.  II.  E  E 
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Repuub. 


tracts  should  be  construed  are  relaxed,  all  the  evil 
consequences  which  they  were  intended  to  prevent 
will  be  produced.  Looking  then  to  the  terms  in 
which  the  agreement  is  drawn  up,  its  obvious  mean- 
ing and  intent  is,  that  Captain  Elder  should  stay  by 
the  Repulse,  and  see  her  safe  into  Algoa  Bay,  for  the 
sum  of  £500.  This  is  stated  clearly  and  without 
limitation.  But  it  is  said  on  the  part  of  the  salvors, 
that  it  was  intended  by  Captain  Elder  as  a  mere  con- 
ditional agreement ;  and  a  conversation  is  stated  to 
have  taken  place,  after  the  contract  was  signed,  in 
which  Captain  Elder  told  Captain  Marquis  if  they 
did  not  get  into  Algoa  Bay  on  the  following  morn- 
ing the  agreement  was  to  be  void.  If  this  was  the 
intention  of  Captain  Elder  that  the  detention  was  to 
be  for  one  night  only,  why  was  not  the  stipulation  in- 
troduced into  the  contract  ?  Was  it  not  within  the 
power  of  Captain  Elder  to  have  said,  "  This  contract 
I  will  not  sign  unless  this  condition  be  expressed  in 
it?"  I  am  of  opinion  that  no  circumstances  are 
alleged  which  are  sufficient  to  vitiate  this  agreement ; 
and  I  am  therefore  bound  to  pronounce  for  the  ten- 
der of  £500,  but  I  do  not  think  it  a  case  in  which  I 
should  give  costs. 


2Ath  June. 

Prifilege  of 
roasters  to  soe 
for  their  wages, 
iiDder8Ut.7&8 
Vict,  coDfined 
to  two  cases. 
1st.  Where 
the  wages  are 
claimed  to  be 
due  from  a  party 
who  was  owner 
of  the  ship  at 
the  time  of  the 
original  eon- 
tract 


THE  REPULSE.  Marquis. 
TN  this  case  an  action  was  entered  against  the  same 
vessel  by  Captain  Marquis,  the  master,  to  recover 
the  sum  of  £1800,  due  to  him  for  his  wages.  The 
action  was  brought  under  the  provisions  of  the  act 
7  &  8  Vict.  c.  112,  the  original  owners  of  the  vessel 
having  become  bankrupts.  The  grounds  upon  which 
the  master's  claim  was  resisted  are  fully  noticed  and 
discussed  by  the  learned  judge  in  delivering  his  judg- 
ment. 
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The  case  was  argued  by  i846. 

2Ath  June. 


Haggard  and  M.  Phillimore  for  the  present  owners,      rb^u^b. 

2nd.  Where 

Addams  for  the  master.  '^X^^^IVL 

solvent  at  the 
_  T^        •»-      1  •  **"*®  whtn  the 

J UDGMENT. —  JJr.  LiUSnington,  claim  IB  pre- 

I  must  first  direct  my  attention  to  the  true  con-  *  Master  of  a 
struction  of  the  act  of  parliament  upon  -which  this  bfrl^°rom* 
suit  is  brought,  an  act  which  has  conferred  a  great  tuiog  under  the 
legal  privilege  upon  the  masters  of  merchant  vessels  grouUrthathe 
by  extending  to  them  the  same  liens  and  remedies  in  mo'iy^^of 
regard  to  the  recovery  of  their  wages  which  hereto-  {[l^t^hJ.P;^*"^ 
fore  belonged  to  the  seamen  and  mariners  alone.  cognizant  of  the 

sale  of  the  vessel 

The  act  in  question  is,  in  some  respects,  necessarily  by  the  other 
retrospective  in  its  efiect,  inasmuch  as  it  applies  to  did^no^dUMn^t 
contracts  made  between  masters  and  owners  antece-  ^^^^  ^^^^  *'*•• 
dent  to  the  passing  of  the  act.  Again,  as  relates  to 
mortgagees  and  bottomry  bondholders  who  might 
have  liens  upon  a  ship  at  the  time  the  statute  was 
passed,  it  puts  the  master  (in  the  case  specified  in 
the  act)  upon  the  same  footing  as  an  ordinary  mari- 
ner, thereby  confering  upon  him  a  priority  of  claim 
for  the  payment  of  his  wages.  It  is  no  part  of  my 
duty  to  examine  whether  or  not  these  consequences 
were  duly  considered  by  the  legislature  at  the  time 
the  statute  was  enacted.  I  must  take  the  act  as  it  is, 
and  put  a  legal  construction  upon  it.  Let  me  then 
first  consider  what  are  the  cases  specified  in  which 
the  master  is  entitled  to  the  privilege.  The  act  pro- 
vides, "  that  all  the  rights,  liens,  privileges  and  re- 
medies (save  such  remedies  as  are  against  a  master 
himself),  which  by  this  act,  or  any  law,  statute,  cus- 
tom, or  usage,  belong  to  any  seaman  or  mariner  in 
respect  to  the  recovery  of  his  wages,  shall,  in  the  case 

££2 
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1846.  of  the  bankruptcy  or  insolvency  of  the  owner  of  the 
— ^.J!!!!L_  ship,  also  belong  and  be  extended  to  masters  of  ships 
RkluuE.  ^^  master  mariners  in  respect  to  the  recovery  of  wages 
due  to  them  from  the  owner  of  any  ship  belonging 
to  any  of  her  majesty's  subjects."  From  these  words 
it  appears  that  the  privilege  of  the  master  is  confined 
to  two  cases, — first,  where  the  wages  are  claimed  to 
be  due  from  a  party  who  was  the  owner  of  the  ship 
at  the  time  of  the  original  contract ;  secondly,  where 
such  owner  is  a  bankrupt  or  insolvent  at  the  time 
when  the  claim  is  preferred.  I  am  aware  that  cases 
may  possibly  arise  upon  the  construction  of  this  act 
which  may  be  attended  with  great  difficulty  and  com- 
plexity ;  as,  for  instance,  in  the  case  of  the  death  of  the 
owner,  or  the  sale  and  transfer  of  the  vessel  during 
the  progress  of  a  voyage.  In  the  latter  case,  it  is 
obvious  that  the  purchaser  could  not  be  considered 
as  a  party  to  the  original  contract ;  and  it  would  be 
difficult  to  determine  whether  the  contract  was  extin- 
guished altogether,  or  whether  an  action  would  only 
lie  for  services  had  and  performed.  The  present  case 
is  attended  with  no  such  difficulties;  and  I  am  clearly 
of  opinion  that  the  insolvency  of  the  former  owners 
of  this  ship  in  the  present  instance,  is  the  insolvency 
contemplated  by  the  act,  and  that  it  gives  to  Captain 
Marquis  prima  feicie  a  remedy  for  his  wages  against 
the  ship,  unless  his  claim  is  defeated  by  any  of  the 
circumstances  stated  in  the  proceedings.  In  the  act 
on  petition  and  in  the  affidavit  of  Captain  Shuttle- 
worth  it  is  averred,  that  by  the  arrangement  between 
Captains  Marquis  and  Shuttleworth  prior  to  the  sail- 
ing of  the  vessel.  Captain  M.  became  in  point  of  fact, 
if  not  in  law,  a  joint  mortgagee  of  the  ship;  it  is  also 
further  stated,  that  upon  the  return  of  the  vessel  to 
England,  Captain  Marquis  was  indebted  to  the  owners 
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upon  the  balance  of  his  accounts.     With  respect  to       i846. 

^  2Ath  June. 


these  averments,  I  am  of  opinion,  that  the  mere  cir- 
cumstance, however  distinctly  proved,  that  Captain  r^"^e. 
M.  was  a  joint  mortgagee  with  Captain  S.,  can  have 
no  legal  effect  in  barring  his  claim  for  wages  in  the 
present  proceedings ;  at  the  same  time,  I  have  yet  to 
learn  that  a  master  will  be  entitled  to  recover  his  en- 
tire wages  in  a  suit  in  this  Court,  if,  upon  a  balance 
of  his  accounts,  he  is  indebted  to  the  owners.  His 
claim  must  stand  upon  the  same  footing  as  the  case 
of  an  ordinary  mariner  or  seaman,  where  the  wages 
are  pronounced  for  subject  to  all  deductions  for  monies 
received,  or  clothes,  or  other  advances  fairly  and  bona 
fide  made.  Whatever  therefore  may  be  my  ultimate 
decision  in  this  case,  it  will  be  competent  for  Captain 
S.  to  appear  in  Court  and  have  any  of  his  claims  in- 
vestigated before  the  registrar  and  merchants,  and 
no  money  will  be  paid  out  of  the  Registry  to  Cap- 
tain Marquis  that  shall  not  be  found  due  upon  a  set- 
tlement of  the  accounts.  It  is  not  for  a  moment  to 
be  supposed  that  this  Court  will  ever  suffer  itself  to 
be  made  the  instrument  to  do  an  act  of  positive  in- 
justice, and  such  injustice  it  would  commit  if  it  were 
to  give  to  Captain  M.  the  whole  of  his  wages,  and 
thereby  enable  him  to  set  the  owners  at  defiance  in 
respect  to  what  is  due  from  him  on  a  settlement  of 
accounts. 

I  now  come  to  another  averment  in  opposition  to 
the  claim  of  Captain  Marquis,  which  is  deserving  of 
very  grave  consideration,  viz.  the  averment  that  the 
ultimate  sale  of  the  vessel  to  Mr.  Beach  was  made 
with  the  privity,  sanction  and  concurrence  of  Cap- 
tain Marquis.  This  part  of  the  case  was  much  argued 
by  the  learned  counsel  at  the  bar ;  and  it  was  strongly 
urged  upon  the  Court,  that  in  so  consenting  to  the 
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1845.        sale  of  the  ship.  Captain  M.  has  waived  his  lien  upon 

"^^^  her,  and  by  his  own  conduct  has  lost  his  privil^e  of 

RbTulo.  s^iiig  against  the  vessel  under  the  provisions  of  the 
recent  statute.  In  support  of  this  argument  two 
cases  were  cited  by  the  learned  counsel ;  and  I  will 
now  proceed  to  dispose  of  these  cases,  neither  of  which 
in  my  judgment  has  any  bearing  upon  the  point  in 
issue.  In  the  case  of  Jacobs  v.  Latour,  reported  in 
5  Bing.  131,  the  principle  laid  down  by  the  Court  of 
Common  Pleas  was  this,  that  where  a  stable-keeper 
has  the  possession  of  a  horse,  he  has  a  lien  upon  that 
horse  for  the  expenses  of  its  keep  so  long  as  he  re- 
tains it;  but  if  he  gives  up  the  possession  of  that 
horse,  his  lien  is  gone.  This  position  is  perfectly  true, 
and  the  same  principle  would  apply  to  a  ship  in  dock : 
so  long  as  the  owner  of  the  dock  retains  possession 
of  the  ship,  he  has  a  lien  upon  her  for  dock  expenses 
incurred ;  but  if  he  permits  the  vessel  to  leave  the 
dock,  his  lien  upon  her  is  gone.  Various  other  cases 
might  be  cited  to  the  same  effect ;  but  the  question 
is,  does  this  principle  apply  to  the  present  case  ?  I 
apprehend  not ;  and  for  this  reason,  that  Captain  M. 
had  no  possession  of  any  lien  upon  this  vessel  in  the 
legal  acceptation  of  the  term.  In  the  case  of  Govett 
V.  Richmond,  reported  in  7  Sim.  R.,  the  principle 
laid  down  was  to  this  effect, — where  a  person,  having 
a  claim  upon  property  which  is  the  subject  of  a  refer- 
ence, knows  that  the  arbitration  is  going  on,  but  does 
not  bring  forward  his  claim,  he  will  be  bound  by  the 
award.  In  the  present  case  there  was  no  legal  pro- 
ceeding to  transfer  the  title  to  this  vessel,  and  it  was 
merely  a  private  transaction  between  Captain  Shut- 
tleworth  and  Mr.  Beach. 

Having  thus  disposed  of  these  cases,  I  will  in  con- 
clusion examine  with  some  particularity  the  circum- 
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stances  under  which  it  is  allesed  that  the  sale  in  1845. 
question  took  place.  The  vessel,  it  appears,  arrived  — ? — !^^!!^ 
in  this  country  in  January  last,  and  at  the  end  of  that  rb^^^b. 
month  the  sale  took  place.  Mr.  Heaviside  swears  in 
his  affidavit,  that  the  question  of  selling  the  ship  was 
discussed  in  a  meeting  at  which  Captain  M.  was  pre- 
sent, and  that  Captain  M.  was  consulted,  and  fully  au- 
thorized the  sale  of  the  ship.  He  further  swears,  and  in 
this  he  is  confirmed  by  Mr.  Turner,  that  immediately 
after  the  meeting  he  made  an  entry  in  his  journal 
to  this  efiect,  "  Captain  M.,  in  the  presence  of  Mr. 
Turner  and  myself,  agreed  that  Captain  S.  was  to  sell 
the  Repulse  for  £6000."  Now,  I  have  no  hesitation 
in  giving  to  these  gentlemen  entire  credit  for  an  inten- 
tion to  speak  the  truth.  I  feel  however  this  difficulty 
with  respect  to  the  reception  of  their  evidence  as  it  is 
thus  given  in  their  affidavit,  viz.  that  it  conveys  only 
the  impressions  of  their  own  opinion  of  the  result  of 
the  conversation,  and  not  the  materials  from  which  this 
opinion  is  drawn.  This  is  one  of  the  difficulties  with 
respect  to  this  part  of  the  case ;  and  I  feel  that,  sit- 
ting as  a  judge  in  a  court  of  justice,  I  am  not  at  li- 
berty to  rely  with  safety  and  satisfaction  upon  such 
evidence.  On  the  other  hand.  Captain  M.  gives  a 
long  and  detailed  account  of  what  took  place  on  the 
occasion  in  question.  He  states  that  Captain  S.  ob- 
served, "I  am  offered  £6000  for  the  ship,  and  I  don't 
think  I  shall  get  more.  Do  you  think  I  ought  to 
take  it  ?"  That  he  Captain  M.  replied,  "  You  are  the 
best  judge ;  you  can  do  as  you  Uke."  Upon  which 
Captain  S.  said,  "  I  think  I  shall  close ;"  and  depo- 
nent said,  "  You  know  best."  That  he.  Captain  M., 
then  left,  and  Captain  S.  subsequently  informed  him 
he  had  sold  the  vessel  for  £100  more.  He  further 
states,  that  he  had  no  reason  to  believe  at  the  time 
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1846.        that  any  opposition  would  be  made  to  the  payment 


of  his  wages ;  and  that  he  acted  under  tlie  impression 
RbTuLb.  *hat  Captain  S.  had  full  power  to  effect  the  sale,  and 
that  his  sanction  and  assent  was  not  necessary  and  was 
not  applied  for.  The  result  of  Captain  M/s  statement, 
then,  is  this,  that  he  was  cognizant  of  the  intended 
sale  of  the  vessel,  and  that  he  did  not  dissent  from  it. 
The  question  arises,  does  this  his  non-dissent,  if  I  may 
use  the  expression — in  other  words,  this  tacit  assent 
or  abstaining  from  dissent  on  his  part,  bar  him  frt>m 
his  right  to  sue  the  present  owners?  I  apprehend 
not ;  and  for  this  simple  reason,  that  he  had  no  legal 
power  of  assent  at  all,  and  that  his  consent  was  in  no 
degree  necessary  to  complete  the  sale.  Upon  the 
whole  view  of  the  case,  therefore,  I  am  of  opinion 
that  Captain  M.  is  legally  entitled  to  proceed  in  this 
suit ;  at  the  same  time  it  must  be  distinctly  under- 
stood, that  he  will  not  recover  from  the  hands  of  the 
Court  one  sixpence  more  than  he  is  entitled  to  upon 
a  fair  settlement  of  accounts. 


I4tk  Novmnher. 


LA  CONSTANCIA. 
Motion. 


Where  a  bond-   TN  this  casc  three  bonds  of  bottomry  were  granted 

bolder  advances  -■-    „^^^  ^.i^^^  «l>;wv 
hit  moiH^  upon  "POn  this  ship. 

IhSIbip^oii  The  first  bond  was  executed  upon  the  27th  of  Fe- 
lt Uoot  com-  bniary,  1845,  and  hypothecated  the  ship  only;  the 
to  extend  that  sccoud  boud,  bearing  the  same  date,  hypothecated 
tb^  «pii2^^°^  the  cargo  only ;  and  the  third  bond,  dated  the  9th 
£'tu)m '  bUnd  ^^  April,  was  upou  the  ship  alone.  The  validity  of 
Tbree  bonds  the  scvcral  bonds  was  not  disputed,  and  the  ship 
granted  upon  having  been  sold  under  a  decree  of  the  Court,  the 
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question  arose  as  to  the  funds  out  of  which  the  several       1645. 

bonds  should  be  paid.  UthNavemUr. 

La 

conitancia. 

Judgment. — Dr.  Lushington.  thewmeveMei; 

The  validity  of  these  bonds  is  not  disputed,  and  gnnted  opon 
the  question  which  I  have  to  determine  is  confined  to  |he  SiSi'bSnd' 
the  consideration  of  the  funds  out  of  which  the  seve-  »pj>n  ^h«  cargo 
ral  bonds  are  to  be  defrayed.     The  vessel,  it  appears,  .  l>  mirshai- 
was  bound  on  a  voyage  from  Lima  to  London  with  a  th?courtX  ' 
cargo  of  silver  and  guano,  and  having  met  with  da-  K^dSi^nlbe 
mage  at  sea  was  compelled  to  put  into  Bahia  to  refit,  '^p  to  be  paid 
The  silver  on  board  was  applied  in  the  first  instance  ceediofthe»hip 
in  payment  of  the  repairs ;  but  not  being  sufficient  bon<uJ^n  the 
to  cover  the  whole  of  the  expenses,  the  master  was  ^^qI^x^^ 
obliged  to  take  up  money  on  bottomry,  for  which  he  2^f  °?  ^ 
executed  a  bond  bearing  date  the  27th  of  February,  first  inttance, 
1845,  and  which  bond  is  upon  the  ship  alone.     Sub-  JSiv*hei?iiabie 
sequent  to  the  departure  of  the  vessel  from  Bahia,  jff  ihc^^fht* 
she  met  with  a  collision,  and  was  compelled  to  return  «*>J?>?  ^  in- 
to that  port  for  further  repairs.     For  the  payment  of 
these  repairs  further  advances  of  money  were  required 
by  the  master,  and  a  second  bond  of  bottomry  was 
executed  by  him  upon  the  cargo  only.    A  third  bond 
was  also  given,  dated  the  9th  of  April,  1845,  and  this 
bond  purports  to  hypothecate  the  ship,  without  any 
reference  to  the  freight  or  the  cargo  on  board. 

Now,  with  respect  to  these  bonds,  I  am  of  opinion, 
that  the  bond  of  the  9th  of  April,  being  the  last  in 
point  of  date,  is  entitled  to  the  priority  of  pa3nnent, 
and  that  the  pa3nnent  thereof  must  be  defrayed  ex- 
clusively out  of  the  proceeds  of  the  ship.  I  conceive 
also  that  the  original  bond  of  the  27th  of  February 
must  likewise  be  defrayed  out  of  the  same  proceeds ; 
and  if  these  proceeds  should  prove  insufficient  to 
cover  the  two  bonds,  the  loss  must  fall  upon  the 
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1846.        bondholders, — ^and  for  this  obvious  reason,  viz.  that 

^'^      they  have  themselves  chosen  to  limit  their  security  to 

C0N8TANCIA.  the  ship  alone;  and  there  is  no  principle  of  law 
which  will  enable  them  to  extend  that  security  beyond 
the  express  terms  in  which  the  instrument  of  hypo- 
thecation is  couched.  With  respect  to  the  remain- 
ing bond,  which  is  upon  the  cargo  only,  although  in 
the  present  instance  its  validity  is  not  contested,  I  can 
only  pronounce  that  it  is  valid  in  point  of  law,  upon 
the  assumption  that  the  hypothecation  of  the  ship, 
freight  and  cargo  were  contemplated  by  the  contract- 
ing parties  when  the  bond  was  executed.  The  ship 
and  freight  undoubtedly  form  the  primary  resources 
for  the  discharge  of  all  bottomry  bonds,  and  the  cargo 
is  only  liable  when  these  resources  are  exhausted. 
This  doctrine  was  laid  down  by  Lord  Stowell,  in  the 
case  of  the  Oratitudine,  and  in  deciding  the  present 
question  I  shall  adhere  to  the  authority  of  that  deci- 
sion. 

If  then  the  proceeds  of  this  ship  should  be  ex- 
hausted in  the  present  instance  in  the  payment  of  the 
two  bonds  of  the  27th  of  February  and  the  9th  of 
April,  the  intermediate  bond,  which  is  upon  the  cargo, 
must  be  satisfied  in  the  first  instance  out  of  the  pro- 
ceeds of  the  freight;  and  when  these  are  expended, 
the  bondholder  will  be  entitled  to  fall  back  upon  the 
cargo.  I  make  this  decision  upon  the  principle,  that, 
where  there  are  several  bonds  upon  different  securities, 
I  am  bound  so  to  deal  with  the  assets  that  one  secu- 
rity should  not  be  exhausted  at  the  expense  of  the 
other,  but  that  the  claims  of  all  the  creditors,  if  pos- 
sible, should  be  satisfied. 
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THE  BATAVIER.  .7.>Z;>.. 

TN  this  case  the  Batavier,  a  steam -vessel  belonging  where  a  vcsmI 
to  the  Netherlands  Steam  Navigation  Company,  J^wn'S  "-'"° 
whilst  on  her  passage  from  London  to  Rotterdam,  other  vewei 

IT   •  •         1  •  •  1       1       m  under  weigh, 

came  mto  collision  m  the  nver  with  the  Topaz,  an-  the  onus  pro- 
other  steamer  belonging  to  the  Gravesend   Steam  the  visiei  doing 
Packet  Company.     The  Batavier  was  in  charge  of  a  IheU 3d ""^ 
duly  licensed  pilot,  and  the  collision  took  place  off  «faor;  **""*  '*>« 

Accident  was 

Gravesend ;  the  Topaz  being  at  the  time  anchored  by  not  occasioned 
a  single  anchor,  about  200  or  300  feet  from  the  North  nJgii^ence'on' 
or  Essex  shore.     Two  questions  were  raised:  first,  ''^xJ"*;^,^ 
as  to  the  general  merits;  and,  secondly,  how  far  the  tionfromUa- 
owners  of  the  Batavier  were  liable  for  the  damage;  PiioiAct^oot* 
the  pilot  being  taken  on  board  by  preference  and  {le^lJw^rJo?™ 
not  compulsorily,  and  having  been  constantly  em-  *g®g^*^*fj,"*^ 
ployed  by  the  owners  of  the  Batavier  in  piloting  their  constant  em- 
vessels  up  and  down  the  river  for  a  period  of  fifteen  Lmrpibi^tJ  * 

^f^Td  pilot  their  vessel 

J  *^*"^'  up  and  down 

the  river  for  a 

Judgment.— Dr.  Lushington.  f^^  '^  ^^'^^" 

Gentlemen,  I  must  first  direct  your  attention  to 
what  is  the  presumption  of  law  when  a  vessel  at 
anchor  is  run  down  by  another  vessel.  I  conceive  it 
to  be  this, — that  the  vessel  under  weigh  is  bound  to 
show,  by  clear  and  indisputable  evidence,  that  the 
accident  did  not  arise  from  any  fault  or  negligence  on 
her  part ;  and  for  this  obvious  reason,  that  a  vessel 
lying  at  anchor  has  no  means  of  shifting  her  position  or 
escaping  the  collision.  It  is,  I  apprehend,  the  bounden 
duty  of  the  vessel  under  weigh,  whether  the  vessel  at 
anchor  be  properly  or  improperly  anchored,  to  avoid 
if  it  be  possible,  with  safety  to  herself,  any  collision 
whatever.  This  is  not  only  the  doctrine  of  the  mari- 
time law,  but  it  is  also  the  doctrine  of  the  common 
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1846.       law  with  respect  to  carriages  on  the  hieh  road.    Sup- 

llthD^imlm.  r  —o  o  _r 


posing  a  carriage  be  standing  still,  and  be  on  the 
Ba^tob.     ^^'^^'ig  side  of  the  road,  it  would  be  no  justification  for 
another  carriage,  which  might  be  on  the  right  side  of 
the  road,  to  run  into  that  carriage  if  the  driver  could 
avoid  it  without  risk  to  himself.     Bearing  this  prin- 
ciple in  mind,  let  us  now  look  to  the  general  features 
of  this  case,  and  then  consider  who  are  the  parties 
to  blame  in  the  present  instance.     It  appears  from 
the  statements  on  both  sides  that  the  Topaz  was 
anchored   near  to  the  north  shore,  and  was  lying 
between  200  and  300  feet  from  the  shore.     If  this  be 
so,  the  question  arises,  whether  the  course  pursued  by 
the  Batavier  in  going  to  the  N.E.  was  a  fit  and  proper 
course  to  be  pursued  ?    This  must  depend  upon  various 
considerations;  in  the  first  place,  whether  in  your 
opinion  there  was  sufficient  width  and  space  to  allow 
the  Batavier  to  have  gone  in  any  other  direction  with 
safety.     Another  consideration  is,  whether  there  was 
sufficient  breadth  and  depth  of  water  to  the  S.W.  to 
have  enabled  her  to  take  that  particular  direction .    The 
case  which  is  set  up  on  behalf  of  the  Batavier  is  this : 
that  in  order  to  pass  the  Topaz  to  the  east  in  the  best 
water,  there  not  being  water  enough  to  permit  the 
Batavier  to  go  either  over  the  Whiting  Shoal  or  to  the 
west  thereof,  the  pilot  called  to  the  man  at  the  wheel 
to  put  the  helm  astarboard.    If  this  statement  be  true, 
and  you  are  of  opinion  that  there  was  sufficient  space 
and  depth  of  water  to  the  west  to  have  enabled  the 
Batavier  to  have  taken  that  course  with  safety,  the 
Batavier,  I  apprehend,  had  the  option  of  an  open 
course,  without  the  necessity  of  running  a  risk  of  any 
collision  whatever. 

Under  these  circumstances,  leaving  you  to  fix  the 
precise  position  of  the  Topaz,' I  shall  request  your 
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opinion  upon  the  following  points.     In  the  first  place,        i84s. 

did  the  Batavier  pursue  a  proper  course  m  going  to  

the  eastward  of  the  Topaz  ?  and,  secondly,  was  the  baJa"er. 
Topaz  anchored  in  a  proper  place  and  in  a  proper 
manner?  In  considering  the  last  point,  you  must 
recollect  that  the  Topaz  had  heen  recently  repaired 
and  was  just  come  out  of  dock,  and  that  she  was  at 
anchor  only  for  the  purpose  of  getting  up  her  steam 
and  of  proceeding  on  her  course.  Was  it  then  neces- 
sary, as  a  matter  of  proper  maritime  precaution,  that 
she  should  have  had  two  anchors  down?  With 
respect  to  the  averment,  that  just  prior  to  the  collision 
the  helm  of  the  Topaz  was  altered,  I  can  find  no 
evidence  to  substantiate  the  feet,  and  it  is  directly 
opposed  and  contradicted  in  the  evidence  of  the  master, 
who  swears  that  the  helm  was  kept  hard  a  port. 

Grentlemen,  there  remains  only  one  farther  point  to 
which  it  is  necessary  that  I  should  direct  your  atten- 
tion ;  and  that  is,  whether  in  your  opinion  there  was 
any  neglect  on  the  part  of  the  master  or  any  of  the 
crew  of  the  Batavier  ?  Such  neglect  could  only  arise, 
in  the  present  instance,  either  from  the  want  of  a 
proper  look-out,  or  from  an  imperfect  execution  of 
the  orders  given  by  the  pilot.  As  regards  the  former, 
it  is  to  be  borne  in  mind  that  both  the  master  and  the 
pilot  were  upon  the  paddle-box  at  the  time,  and,  as 
fer  as  I  can  discover,  there  is  no  evidence  whatever  to 
fix  upon  the  master  or  any  of  the  crew  a  failure  in 
obeying  the  pilot's  directions. 

The  Trinity  Masters,  having  considered  the  points 
submitted  by  the  learned  judge,  were  of  opinion : — 

That  the  Batavier  did  not  pursue  a  proper  course 
in  going  to  the  N.E.  of  the  Topaz,  and  that  no  blame 
whatever  was  attributable  to  the  Topaz,  either  in 
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respect  to  the  place  or  the  maimer  in  which  she  was 
anchored.  They  were  also  of  opinion,  that  there  was 
no  neglect  on  the  part  of  the  crew  of  the  Batayier  in 
not  keeping  a  good  look-out,  or  in  not  executing  the 
orders  of  the  pilot  when  such  orders  were  given. 

The  Court  having  pronounced  for  the  damage,  a 
question  was  raised  respecting  the  liability  of  the 
owners  of  the  Batavier :  and  it  was  submitted  by  the 
counsel  for  the  Topaz,  that  the  provisions  of  the  statute 
did  not  apply  to  exonerate  them  under  the  circum- 
stances of  the  case,  inasmuch  that  the  pilot  on  board 
the  Batavier  had  been  in  the  constant  employment  of 
that  vessel  as  pilot  from  the  year  1830,  and  that  he 
was  taken  on  board,  not  compulsorily  but  voluntarily, 
in  the  present  instance,  and  was  consequently  to  be 
considered  as  the  servant  of  the  owners. 

On  behalf  of  the  owners  of  the  Batavier  it  was 
urged,  that  in  order  to  deprive  the  owners  of  the 
benefit  of  the  statute  it  must  be  shown  that  the  pilot 
was  exclusively  their  servant,  and  that  the  simple  fact 
of  the  pilot  having  always,  with  two  exceptions,  con- 
ducted the  vessel  to  and  from  Gravesend,  created  no 
difierence  in  the  law  of  the  case.  Under  the  Pilot 
Act  the  owners  were  bound  to  take  a  pilot  on  board, 
and  as  this  person  was  well  acquainted  with  the  master 
and  crew  of  the  Batavier,  it  was  natural  that  the 
master  would  prefer  having  him  to  any  other  pilot 
It  was  as  preposterous  to  urge  this  preference  as  a 
bar  to  the  owner's  privilege  under  the  statute,  as  it 
would  be  to  contend  that  a  soldier,  who  had  liberty  to 
choose  which  of  six  drummers  should  flog  him,  in 
making  the  selection  proved  that  the  receiving  of  the 
flogging  was  voluntary. 
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Per  Curiam.  i845. 

The  Trinity  Masters  and  myself  being  of  opinion  ^'^'^^''^^^ 


that  the  collision  was  occasioned  by  the  default  of  the  _  ^hb 
pilot,  I  have  now  to  determine  whether  the  particular 
circumstances  of  this  case  take  away  from  the  owners 
their  exemption  from  responsibility  under  the  pro- 
visions of  the  Pilot  Act.  The  first  ingredient  to 
bring  the  case  within  the  act  is,  that  the  damage 
is  occasioned  exclusively  by  the  fault  of  the  pilot. 
This  is  established  in  the  present  instance.  The  next 
ingredient  to  exonerate  the  owners  is,  that  the  pilot 
received  on  board  should  be  a  duly  licensed  pilot. 
In  the  present  case  this  requisite  of  the  law  also 
is  satisfied,  because  it  is  admitted  that  the  pilot  was 
duly  licensed ;  and  if  he  had  been  accidentally  picked 
up  in  the  port  of  London  and  took  charge  of  the 
vessel  the  owners  would  be  exonerated.  It  is  alleged 
however  that  this  pilot  has  been  constantly  engaged 
and  employed  in  the  service  of  the  vessel  as  pilot, 
from  the  year  1830  up  to  the  present  period ;  and  that 
upon  this  account  he  is  to  be  considered  rather  as  a 
servant  voluntarily  engaged  by  the  owners,  than  as  an 
ordinary  pilot  taken  under  the  compulsory  provisions 
of  the  statute.  I  confess  that  I  am  altogether  unable 
to  accede  to  the  force  and  propriety  of  his  argument. 
The  great  object  of  the  legislature  was  to  ensure  duly 
Ucensed  pilots  being  placed  on  board  all  vessels  of  a 
certain  tonnage  navigating  the  rivers  and  ports  of 
this  country.  There  is  no  restrictive  enactment  to 
prevent  any  individual  duly  qualified  from  accepting 
or  undertaking  a  constant  and  permanent  engagement. 
I  am  well  aware,  that,  when  a  vessel  is  at  sea  and  a 
pilot  puts  off,  there  is  a  compulsion  upon  the  master 
to  receive  such  pilot,  if  he  be  the  first  that  presents 
himself;  but  I  have  yet  to  learn  that  when  vessels  are 
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1646.  ^y^T^g  i^  port  and  about  to  sail,  the  master  and  owners 
\iihD$c«mher,  y^^^^  jjq  right  to  select  their  own  pilot,  provided  he 
BaJa"«r.  ^^  properly  qualified,  to  conduct  the  vessel.  It  would, 
I  conceive,  be  highly  detrimental  to  the  interests  of 
navigation  if  such  a  position  could  be  maintained. 
On  the  contrary,  I  consider  it  highly  advantageous, 
not  only  to  the  owners  of  vessels  but  to  the  public  at 
large,  that  the  same  pilot  should  be  constantly  em- 
ployed on  board  a  vessel,  inasmuch  as  he  becomes 
thereby  well  acquainted  with  the  master  and  crew, 
and  is  consequently  more  likely  to  conduct  the  vessel 
amicably  and  properly.  Under  the  circumstances  of 
the  case  then  I  am  of  opinion,  that  the  owners  of  the 
Batavier  are  clearly  exonerated  in  the  present  instance, 
and  I  must  dismiss  them  accordingly. 

Dr.  Curteis. — ^With  costs  ? 

Per  Curiam. — No.  If  you  had  admitted  the  feicts 
and  rested  your  defence  upon  the  Pilot  Act  I  should 
have  given  you  your  costs ;  but  as  you  have  put  in 
controversy  a  variety  of  facts,  which  have  been  proved 
against  you,  you  are  not  entitled  to  costs. 


m').1L,.  THE  HEBE.    Hampton. 

Advances  made  HPHIS  was  a  qucstiou  as  to  the  validity  of  a  bot- 
of'a  ship,  to  tomry  bond  executed  by  the  master  at  Sydney 

U  fu^Ttr^''^  in  New  South  Wales.     The  various  pleadings  in  the 

previoufi  lo  the  ^ayse  ^erc  discussed  by  the  Court  at  considerable 

be  legally  ID-  leugth  upou  the  admissiou  of  a  rejoinder.      (Vide 

eluded  iaa  s  i"j.i  i>ii^\ 

bond  of  bot-  supra,  VOL  11.  pt.  1,  p.  147.; 

'^  The  genmx       The  case  was  now  argued  upon  its  merits  by 

ralidiiy  of  n 

utitT.^X        Haggard  and  Harding  for  the  bondholder. 
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Addams  and  Robinson  for  the  owner.  i846. 

\Zth  January, 

The  gi'ounds  upon  which  the  validity  of  the  bond    'J^"*^"*- 
was  contested  are  noticed  seriatim  in  the  judgment  of  the  lender  of  the 
the  Court.  :^7^r.'r 

indebted  to  the 
ship  at  the  time 

Judgment. — Dr.  Lushington.  he  Tent  the 

It  appears  that  the  proceedings  in  this  case  were  wm^'invaiu 
commenced  as  far  back  as  the  month  of  August,  1841;  J^j!  p'„VJ°*° 
but  the  delay  which  has  occurred  is  sufficiently  ex-  amount  of  the 

•f  deductions  must 

plained  by  the  fact,  that  the  bond  was  executed  at  be  aiceruined 
Sydney  m  New  South  Wales,  and  all  the  material  tt'iS^JSl" 
evidence  in  the  cause  has  of  necessity  been  supplied  ""^  mer<^*»ant8. 
from  that  distant  country.  From  the  arguments 
which  have  been  addressed. to  the  Court,  I  collect 
that  the  opposition  to  the  validity  of  the  bond  is 
rested  upon  three  grounds.  The  first  objection  is, 
that  all  or  the  greater  part  of  the  advances  for 
which  the  bond  was  given,  were  for  the  liquidation 
of  debts  incurred  previous  to  the  time  when  such  ad- 
vances were  made.  Assuming  the  fact  to  be  so,  the 
question  arises,  is  it  &tal  to  the  validity  of  a  bond  of 
bottomry  that  the  whole  or  a  considerable  part  of  the 
money  advanced  is  to  be  applied  to  the  payment  of 
debts  already  incurred,  that  is  to  say,  provided  such 
debts  be  bona  fide  incurred  for  the  necessary  dis- 
bursements of  the  ship  ?  My  own  experience  in  this 
Court  supplies  me  with  no  principle  or  authority  to 
any  such  effect.  On  the  contrary,  looking  to  the 
practice  of  the  Court  in  former  questions  of  this  de- 
scription, I  apprehend  that  it  is  a  matter  of  every  day 
occurrence  in  this  class  of  cases,  that  money  is  ad- 
vanced on  bottomry  in  part  at  least  for  the  payment 
of  debts  already  incurred.  It  would,  I  conceive,  be 
repugnant  to  sJl  principles  of  justice  and  equity  to 

VOL.  II.  F  F 
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13*!?*^'       prohibit  the  lending  of  money  on  bottomry  for  the 
'-  payment  of  such  debts,  leaving  the  creditor  at  Syd- 
ney or  elsewhere  to  follow  the  master  or  owner  to 
England  for  his  money.     It  would  also,  it  seems  to 
me,  be  most  highly  detrimental  to  the  interest  of  the 
shipowners  themselves  if  any  such  rule  prevailed,  in- 
asmuch that  they  would  be  obliged  to  furnish  credit 
at  every  port  into  which  the  ship  might  enter :  for 
who  would  trust  the  master  alone?     Again,  would 
such  a  rule  tend  to  advance  the  completion  of  voyages 
of  this  very  description  ?     I  think  not ;  and  for  this 
reason,  that,  if  the  ship  could  not  be  arrested,  the  mas- 
ter might  in  all  ordinary  cases,  if  not  in  this  parti- 
cular case,  be  detained, — and  how  is  the  ship  to  pro- 
ceed without  him  ?     As  regards  the  owners  of  the 
vessel,  they  would  surely  have  no  reason  to  complain, 
because  the  debts  to  be  paid  must  be  the  proper  and 
just  debts  of  the  ship  for  which  they  ought  to  have 
provided.     If  they  neglect  to  do  so,  or  the  master 
abuses  his  trust,  who  is  to  suffer  ?     Not  the  innocent 
creditor,  but  the  principal  for  the  acts  of  his  agent. 
In  order  to  satisfy  my  own  mind,  I  have  attentively 
examined  the  various  cases  of  bottomry  to  be  found 
collected  in  the  Reports ;  and  I  feel  that  I  am  sup- 
ported in  this  view  of  the  matter  by  the  decisions 
which  have  been  heretofore  delivered  in  this  Court. 

The  whole  of  the  argument  upon  this  part  of  the 
case  seems  to  have  been  founded  upon  a  misapprehen- 
sion of  the  principle  so  often  adverted  to  in  cases  of 
this  kind,  that  if  a  person  advances  money,  or  under- 
takes repairs,  or  furnishes  necessaries  to  a  vessel  upon 
the  personal  security  of  the  owners,  he  shall  not  be 
at  liberty,  by  taking  a  subsequent  bond  from  the 
master,  to  convert  that  security  into  a  bottomry  secu- 
rity.   To  this  doctrine,  as  a  position  of  law  long 
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blished  and  recognized  in  the  practice  of  this  Court,  i846. 
I  entirely  accede.  At  the  same  time  I  would  obaerve,  *  «"«"««t^- 
that  the  principle  upon  which  this  doctrine  is  founded 
has  no  application  to  the  present  case.  The  principle 
upon  which  such  doctrine  is  founded  is  this,  that  no 
man  shall  be  at  liberty  to  alter  a  contract  into  which 
he  has  already  entered,  without  the  consent  of  the 
other  contracting  party,  and  to  his  prejudice.  He 
has  chosen  his  security,  and  by  that  he  must  abide. 
As  at  common  law  a  creditor  is  precluded  from  alter- 
ing a  simple  contract  debt  into  a  bond  debt  by  his 
own  act  and  deed,  upon  the  same  reason  a  person 
who  advances  money  for  the  service  of  a  ship  upon 
personal  security  in  the  first  instance,  cannot,  ex  mere 
motu,  although  with  the  concurrence  of  the  master, 
convert  the  transaction  into  a  bottomry  transaction. 
Many  other  distinctions  might  be  pointed  out  between 
the  two  cases ;  but  I  do  not  think  it  necessary  to  dwell 
longer  upon  this  part  of  the  case :  the  point  does  not 
properly  arise  in  this  stage  of  the  proceedings;  it 
ought  rather  to  have  been  mooted  as  matter  of  objec- 
tion to  the  report  of  the  Registrar  and  merchants.  I 
have,  however,  thought  it  right  to  deliver  my  opinion 
upon  it  because  it  was  contested  at  the  bar ;  and  I 
have  no  hesitation  in  8a3dng,  that  if  the  fact  was  most 
fiilly  established,  it  would  not  a£Pect  the  general  vali- 
dity of  the  bond  in  issue :  the  utmost  limit,  to  which 
the  objection  could  extend,  would  be  the  possible  dis« 
allowance  of  some  specific  items  in  the  bond. 

I  now  come  to  a  second  objection  against  this  bond, 
which  is  set  forth  in  the  rejoinder  in  these  words, — 
"  Deacon  further  expressly  denies  that  R.  G.  Dunlop 
was  not  in  any  manner  indebted  to  the  brig  or  her 
owners  at  or  for  some  time  prior  to  his  pretended  ad- 
vances on  bottomry  on  account  of  the  brig ;  on  the 
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1846.       contrary,  he  was  at  such  times  indebted  to  the  brig  or 

13a/i  January,    , » 

ner  owners. 

Looking  to  the  terms  in  which  this  averment  is 
worded,  I  must  say  that  I  feel  some  little  difficulty  in 
ascertaining  the  real  purport  and  intention  for  which 
it  is  made.  It  is  abundantly  clear  that  Dunlop  was, 
at  a  time  anterior  to  the  advance  of  the  money,  in- 
debted to  the  ship.  He  was  the  person  who  char- 
tered her  on  her  last  voyage,  and  was  indebted  in  the 
balance  of  the  freight  upon  the  completion  of  that 
voyage.  The  question,  however,  is  not  whether  he 
was  in  debt  anterior  to  the  taking  of  the  bottomry 
bond,  but  whether  he  was  in  debt  at  the  time  when  the 
money  was  advanced.  If  he  were  in  debt  some  short 
time  previously,  and  had  discharged  that  debt  before 
the  advance  on  bottomry  was  made,  the  averment  is 
altogether  immaterial.  If  it  be  meant  that  he  was  in 
debt  to  the  ship  when  he  advanced  the  money,  to  the 
extent  of  the  money  advanced,  the  fact  is  of  great 
importance,  because  no  man  can  advance  money  on 
bottomry  who  is  so  indebted  at  the  time. 

In  order  to  elucidate  this  part  of  the  case,  which  is 
thus  obscurely  alleged,  and  which  ought  to  have  been 
stated  with  the  utmost  precision,  a  large  mass  of  ac- 
counts have  been  brought  in ;  but  I  do  not  think  it 
necessary  to  go  through  these  accounts  in  detail :  it 
is  sufficient  to  say,  that  neither  the  accounts  nor  the 
evidence  satisfy  my  mind  that  Dunlop  was  a  debtor 
to  the  ship  or  her  owners  to  the  amount  of  the  money 
which  has  been  advanced  upon  this  bond.  Whether 
he  was  at  all  indebted,  and  to  what  extent,  it  is  unne- 
cessary for  me  to  decide  upon  the  present  occasion ; 
and  for  this  reason,  that  if  he  was  in  debt  to  the  ship 
at  the  time  of  the  advance,  but  not  to  the  amount 
advanced,  the  consequence  would  be  that  the  bond 
would  be  invalid  pro  tanto  only ;  and  the  proper  tri- 
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bunal  to  investigate  that  question  in  the  present  in-   ,^  ^^J4« 

...  Y  .  1  1  1  1  13i*  Jamiory. 

stance  is  before  the  registrar  and  merchants  by  whom 
the  necessary  deductions  must  be  made.  The  third 
and  last  objection  refers  to  the  conduct  of  Mr.  Dun- 
lop  in  paying  over  certain  freight  money  to  Malcolm, 
the  master,  notwithstanding  the  express  direction  to 
the  contrary  by  Mr.  Turcan,  a  brother  of  one  of  the 
owners. 

In  support  of  this  averment  an  affidavit  has  been 
sworn  by  Mr.  Turcan,  in  which  he  states  that  he  re- 
presented to  Mr.  Dunlop  that  the  owners  were  desi- 
rous the  brig  should  be  sent  home  to  England ;  and 
that  he  cautioned  Messrs.  D.  &  Co.  to  see  that  the 
freight  of  the  brig  was  properly  applied  for  the  be- 
nefit of  the  vessel,  or  remitted  to  the  owners.  As- 
soming  the  fact  to  be  as  stated,  the  question  arises, 
could  Dunlop  on  such  a  warning  have  legally  withheld 
the  money  from  Malcolm,  then  in  command  of  the 
vessel  ?  With  whom  was  the  contract  which  Dunlop 
had  entered  into  ? — ^The  only  existing  contract  was 
between  Dunlop  and  Malcolm.  Who  was  Malcolm? 
Was  he  not  the  master  still  in  command,  and  employed 
in  such  a  course  of  navigation  as  empowered  him  to 
let  the  vessel  on  freight  ?  Can  any  person  doubt  that 
an  action  might  have  been  brought  at  Sydney  at  the 
suit  of  Malcolm  to  recover  from  Dunlop  the  freight 
that  was  due  ?  What  would  be  the  defence  ?  what 
could  Dunlop  plead  ? — Not  that  the  freight  was  not 
due,  but  that  he  had  been  told  by  a  brother  of  one  of 
the  owners  to  withhold  it,  there  being  no  evidence  to 
show  that  Mr.  Turcan  had  any  authority  from  the 
owners  for  the  purpose.  I  cannot  conceive  that  such 
a  defence,  even  if  capable  of  being  put  into  a  legal 
shape,  could  have  availed  in  a  court  of  law ;  and  it  is 
not  my  business  to  inquire  whether  a  court  of  equity 
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>M6.       would  have  interfisied.    Mr.  Dunlop  in  my  opinion 

— was  perfectly  justified  in  not  involving  himself  in  the 

risk  of  any  such  proceeding.  As  regards  the  alleged 
payment  of  the  fireight  money  to  the  master,  therefore, 
I  see  no  ground  whatever  for  sustaining  the  charge  of 
collusion  against  him — a  charge  which  has  been  rather 
insinuated  in  the  argument  than  distinctly  averred  in 
the  pleadings.  Even  assuming  that  the  money  was 
paid  incautiously  and  improperly,  I  do  not  consider 
that  such  a  payment  could  affect  the  validity  of  a 
bottomry  bond  subsequently  tak^i,  unless  the  pay- 
ment was  so  connected  with  the  bond  as  to  make  the 
whole  transaction  a  fraudulent  transaction. 

Before  I  conclude  my  observations  I  will  advert 
very  briefly  to  the  evid^ce  which  has  been  adduced 
on  the  one  side  and  on  the  other,  with  respect  to  the 
necessity  of  the  alleged  advances,  and  the  mode  in 
which  they  are  stated  to  have  been  made.  On  the 
part  of  the  bondholder's  case  there  is,  in  the  first 
place,  the  affidavit  of  Mr.  Dunlop,  in  which  he  swears 
that,  having  observed  an  advertisement  in  the  public 
journals  of  the  17th,  19th  and  21st  of  October,  re- 
quiring  advances  on  bottomry  for  the  service  of  the 
brig  Hebe,  he  wrote  to  Messrs.  Brown  &  Co.,  the  ad- 
vertisers, on  behalf  of  his  firm,  tendering  their  assist- 
ance at  20  per  cent,  premium,  provided  the  brig  would 
proceed  to  Manilla,  or  some  other  port  where  she 
might  procure  a  cargo  for  England.  That  a  reply 
was  received  from  Messrs.  Brown  k  Co.  accepting  the 
offer;  and  that  advances  were  accordingly  made. 
This  transaction,  it  is  to  be  noticed,  is  entiroly  between 
Dunlop  and  the  Messrs.  Brown,  who  were  at  that 
time  the  constituted  agents  of  the  vessel  under  the 
power  of  attorney  from  Mr.  Alexander,  and  there  is 
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not  the  slightest  suggestion  that  as  between  them  and    ^ .  ^f^^' 
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Mr.  Dunlop  any  collusion  whatever  existed. 

The  next  affidavit  is  the  affidavit  of  Thomas  Brown; 
and  if  this  affidavit  be  credible,  and  I  conceive  it  to 
be  so  in  every  respect,  it  not  only  confirms  the  state- 
ment of  Mr.  Dunlop  to  which  I  have  just  adverted, 
but  it  establishes  most  conclusively  a  strong  case  of 
necessity  for  the  advance  of  money  on  bottomry. 
The  last  affidavit  to  which  I  shall  refer  is  the  affidavit 
of  Mr.  Wilson,  the  clerk  of  Messrs,  Dunlop  &  Co. 
This  affidavit  details  at  some  length  the  various  pro- 
ceedings connected  Mrith  the  vessel,  none  of  which 
have  any  bearing  upon  the  question  immediately  in 
issue.  As  regards  the  character  and  conduct  of  Mr. 
Dunlop  it  is,  however,  a  highly  important  affidavit ; 
and,  in  justice  to  that  gentleman,  I  think  it  right  to 
say,  that  in  my  judgment  it  relieves  him  entirely  from 
the  heavy  imputations  which  have  been  levelled 
s^ainst  hhn  in  th&  course  of  these  proceedings. 

What  is  there  on  the  other  side  in  opposition  to  this 
evidence  ?  There  is  an  affidavit  made  by  Hampton, 
the  master, — ^which,  in  my  view  of  it,  in  no  degree 
militates  against  the  validity  of  this  bond,  save  as  to 
the  intended  expenditure.  There  is  also  the  affidavit 
of  Mr.  Alexander,  one  of  the  part-owners,  to  which  I 
must  advert  somewhat  in  detail.  The  first  observation 
I  would  make  upon  it  is,  that  of  the  facts  which  took 
place  at  Sydney,  Mr.  Alexander  did  not,  and  could 
not,  know  any  thing :  and  the  facts  at  Sydney  are 
the  only  important  facts  in  the  case.  Again,  with 
respect  to  the  averment,  that  in  the  month  of  Febru- 
ary, 1840,  a  power  of  attorney  was  sent  out  to  Messrs. 
Brown  &  Co.  authorizing  them  to  receive  all  freights, 
and  to  eject  Malcolm  from  the  command,  it  is  per- 
fectly clear,  both  from  the  correspondence  annexed 
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1846.  and  from  all  the  evidence  in  the  cause,  that  Messrs. 
anuary.  g^.^^^^  g^  Q^  ncvcr  did  apply  to  Mr.  Dunlop  for  the 
payment  of  any  freight  which  might  be  due  from  him ; 
and  if  this  be  so,  as  relates  to  Mr.  Dunlop,  this  letter 
and  the  power  of  attorney  are  destitute  of  all  effect 
in  the  cause. 

It  is,  however,  further  averred  in  this  affidavit,  that 
a  letter  was  also  sent  by  Mr,  Alexander  to  Dunlop 
&  Co.,  informing  them  that  Messrs.  Brown  were  em- 
powered to  receive  all  freights  due  to  the  brig ;  and 
cautioning  Messrs.  Dunlop  &  Co.  against  paying  any 
more  money  to  Malcolm.  This,  undoubtedly,  is  a  most 
important  averment;  and  although  I  am  clearly  of  opi- 
nion that  the  validity  of  the  bond  in  question  would  not 
be  affected  by  the  payment  of  freight  money  to  Mal- 
colm by  Dunlop,  even  after  the  receipt  of  the  caution, 
unless  it  had  been  collusive  for  the  purpose  of  obtain- 
ing a  bond, — it  may  be  satisfactory,  under  the  cir- 
cumstances, to  examine  the  statement  a  little  more 
minutely.  And,  first,  I  would  observe,  that  no  copy 
of  this  alleged  letter  to  Mr.  Dunlop  has  been  pro- 
duced, nor  is  its  non-production  in  any  manner  ac- 
counted for.  Do  Messrs.  Alexander  and  Turcan  so 
conduct  their  business  that  they  do  not  retain  copies 
of  such  important  documents  ?  If  they  do  not  re- 
tain such  copies,  the  &ct  should  have  been  stated  in 
the  affidavit.  Again,  with  respect  to  the  nature  of  the 
letter,  the  Court  has  no  certainty  of  its  contents  be- 
yond a  brief  and  general  abstract  furnished  by  Mr. 
Alexander  himself.  Assuming  that  this  letter  was 
actually  received  by  Messrs.  Dunlop  &  Co.  before  the 
freight  was  paid,  I  should  not,  in  the  absence  of 
more  specification  as  to  the  contents,  be  justified  in 
concluding  that  it  contained  a  direction  to  pay  the 
money  to  Messrs,  Brown,-— more  especially  as  their 
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own  conduct,  and  the  directions  given  to  them  in  the  i846. 
letter  accompanying  the  power  of  attorney,  raise  a 
strong  presumption  to  the  contrary.  I  have  no  legal 
or  satisfactory  evidence  of  the  contents  of  this  letter, 
or  of  its  having  been  received  before  the  alleged  pay- 
ment of  the  freight  money  was  made;  and  it  would  be 
contrary  to  all  moral  presumption  to  convict  Messrs. 
Dunlop  of  fraud  upon  such  a  statement,  for  I  cannot 
dignify  it  with  the  name  of  evidence. 

Upon  the  whole  view  of  the  case,  I  am  of  opinion, 
that  all  the  necessary  ingredients  to  constitute  a  bot- 
tomry transaction  are  clearly  proved  in  the  present 
instance.  The  ship  was  in  debt,  and  was  in  need  of 
necessaries  to  quit  the  port  of  Sydney  and  to  return 
home ;  and  I  am  at  a  loss  to  conceive,  the  agents  for 
the  owners  having  declined  to  make  any  advances  for 
her  assistance,  by  what  means  the  money  was  to  be 
procured,  saving  upon  a  bond  of  bottomry.  I  must 
further  add,  that  it  would  be  well  if  the  owners  of 
vessels  despatched  on  these  voyages,  where  everything 
must  depend  upon  the  integrity  of  the  master,  would 
exercise  a  little  more  caution  in  selecting  masters 
worthy  of  their  confidence,  instead  of  endeavouring 
to  throw  the  blame  of  their  masters'  misconduct  upon 
others,  by  whose  intervention  alone  they  have  re- 
gained possession  of  their  vessel. 

I  pronounce  for  the  bond,  and  with  costs. 


THE  BLENHEIM. 


2  Iff  January, 


n^HIS  was  a  suit  for  damage  by  a  collision  which  wheti  t  ituncb 
occurred  under  somewhat  unusual  circumstances.  piJJ^S  a  nlw. 


DO- 


The  case  of  the  plaintiffs  alleged,  that,  in  the  aftet-  ^^""^^-^^ 
noon  of  the  31st  June  last,  the  steam-vessel  the  tended  laanch 
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1846.       Velocity  left  Newcastle,  with  a  general  cargo  and 

2\^amymj.  paggengcTs,  bound  for  Aberdeen.     That  whilst  she 

Blk^eih     ^'^^  proceeding  down  the  Tyne,  and  keeping  as  near 

ihoaMbe        ^  she  could  with  safety  to  the  north  shore,   the 

raclTnotice       Blenheim  was  observed  on  the  ways  in  the  buildii^ 

ma*^be  ra^    yard  of  the  Middle  Dock  Company,  with  flags  on 

withmpectto'  board,  denoting  that  she  was  to  be  launched  during 

Ib^  h^h'u'to  the  day.    That  when  the  Velocity  was  ajqproaching 

to'^reJwItVtt-   *^^  building-yard  of  the  said  company,  the  pieven- 

aeis  navigiiiog  tivc  stays  wcre  suddenly  cut  away  and  the  launch 

lllikMwii^iy     came  stem  on  into  the  Velocity,  striking  her  with 

K."^"*^    great  violence.     That  although  the  Velocity  was  for 

It  is  further    gome  time  in  siirht  previous  to  the  launch,  no  notice 

Decenary  that  a  "»         r  '  . 

good  look-out  was  given  to  the  persons  on  board,  nor  was  any  flignal 
aodVttt  cm  made,  saving  the  hoisting  of  the  flags  on  board  the 
toS^IeBt'tbir"  Blenheim  of  the  time  when  the  launch  was  to  take 

launch  from         plaCC. 
oomiDS  into         *^ 

coUision  with        The    defence    was    rested    upon    the    following 

any  other  vet-  i 

eel.  grounds : — 

lautcM^fL        ^^^^  T^^  ^^  ^^  hoisted  on  board  the  Blenheim 

a  shipbuilder's   conveved  a  sufficient  indication  to  all  vessels  navi- 

yard  ID  the  .     "^  .       ,         .  m  i      i  i  i  i 

river  Tyoe,  pro  gatmg  m  th^  HVCT  that  the  launch  was  about  to  take 

ccededagaiDSt        , 

for  mnniDg  iDto  p*»«^»  , 

l^^o^  Secondly,  That  it  is  a  well  known  and  Icmg  esta- 

the  rirer  at  the  blishcd  rulc,  that  the  launching  of  vessels  takes  plaoe 

Defence  set  at  the  time  of  slack  water;  and  it  was  notorious  that 

ll^^^r^ght  the  Blenheim  would  be  launched  at  that  time  upon 

^*cd^ifb    ^^  ^*y  ^  question. 

keeping  more  to      Thirdly,  That  the  steam-vessel,  when  about  100 
Defence  aus-  J'ards  above  the  yard,  stopped  to  take  a  pilot  on  board ; 
ni'^aain^    and  the  pilot  on  board  the  Blenheim,  seeing  her  so 
2  «f^     stop,  concluded  that  she  was  about  to  wait  until  the 
launch  had  taken  place,  and  gave  orders  for  the  launch 
to  proceed. 

Lastly,  That  the  steam-vessel  was  herself  in  &ult 
in  not  keeping  more  to  the  north  shore,  there  being 


^ 
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sufficient  depth  of  water  to  enable  her  to  do  so  with   ^^Jf^^ 

lafety,  and  diat  by  so  doing  the  oollisioa  would  have  — z ' 

been  altogether  avoided.  Blwuvm. 

The  case  was  argued  by 

Addams  and  B.  PhilUmare  for  the  Velocity. 


Haggard  and  Deane  for  the  Blenheim. 

The  Court  was  assisted  by  Trinity  Masters. 

JuDOMBNT. — Dr:  Lushingtan. 
Gentlemen, — ^Although  the  present  case  is  in  some 
respects  distinguished  from  an  ordinary  case  of  col- 
lision upon  the  high  seas,  there  is,  I  apprehend,  no 
distinction  as  to  the  principle  by  which  it  is  to  be 
decided.  The  first  rule  in  all  cafies  of  the  kind  is, 
that  reasonable  notice  of  the  intended  launch  should 
be  given  before  the  launch  takes  plaoe.  What  such 
reasonable  notice  is  must  depend  upon  local  consider- 
ations, as,  for  instance,  the  breadth  of  the  river,  the 
number  of  vessels  passing  up  and  down,  and  other 
circumBtances  of  the  like  kind.  It  is  however  per* 
feetly  obvious  that  such  notice  must  not  be  a  mere 
general  notice  that  a  launch  is  about  to  take  place 
upon  a  particular  day ;  it  must  be  sufficiently  specific 
with  respect  to  time  to  prevent  vessels  navigating  in 
the  river  from  incurring  unknowingly  the  risk  of  loss 
or  injury.  Let  us  now  consider  how  far  the  notioe 
which  is  admitted  to  have  been  given  in  this  case  &lls 
within  this  principle.  It  is  admitted  that  flags  were 
hoisted,  and  other  indications  were  made  denoting 
that  a  launch  was  to  take  place  upon  the  day  in 
question;  it  is  also  admitted  that  the  ordinary  and 
usual  time  for  launching  vessels  is  at  a  time  when 
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%\Xary.   ^^^  ^^^  ^  ^^^'     ^^  ^^^^  ^^  ^^^  promoteTs  of  the 
suit  it  is  contended,  that  this  latter  circumstance  would 
Blbubbui.     convey  no  distinct  and  definite  notice  of  the  actual 
time  when   this  launch  was  about  to   take  place, 
because  the  time  of  slack  water  is  variable  and  un- 
certain.   It  is  also  further  contended,  that  vessels  na- 
vigating in  the  river  are  not  bound  to  inconvenience 
themselves  by  awaiting  such  uncertainty,  and  that  an 
actual  notice  and  warning  immediately  preceding  the 
launch  ought  to  have  been  given  under  the  circum- 
stances of  the  case.     Gentlemen,— the  first  question 
which  you  will  have  to  consider  is,  how  far  such  par- 
ticular notice  might  have  been  given  with  facility  in 
this  case.     If  you  should  be  of  opinion  that  there 
would  have  been  no  difficulty  in  so  doing,  a  further 
consideration  will  then  arise,  whether  the  giving  such 
notice  was  strictly  imperative  upon  the  owners  of  the 
Blenheim  as  a  matter  of  precaution,  for  the  law  re- 
quires that  all  legal  precaution  shall  be  taken. 

In  addition  to  the  general  precaution  to  which  I 
have  just  adverted,  the  law  further  requires,  on  the 
part  of  the  parties  about  to  launch  a  vessel,  the 
greatest  care  and  vigilance  to  prevent  the  launch  from 
coming  into  collision  with  any  other  vessel.  For  this 
purpose  it  is  especially  necessary  that  a  good  look-out 
should  be  kept  at  the  time  and  immediately  before 
the  launch  takes  place. 

The  question  then  arises,  whether  the  Velocity 
might  uot  have  been  seen  and  the  launch  delayed 
until  that  vessel  had  passed,  if  such  look-out  had 
been  kept  upon  the  present  occasion.  This  is  a  ques- 
tion of  fact,  upon  which  I  must  now  refer  you  very 
shortly  tg  those  affidavits  which  have  been  brought 
I  mean  the  affidavits  of  M'Leod,  Chambers  the 
pilots  and  Rowell  the  foreman  of  the  Middle  Dock 
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Company.  It  has  been  argued  on  behalf  of  the 
Blenheim,  that  Chambers  the  pilot  was  the  person 
solely  entrusted  with  the  care  of  the  launch,  and  that 
as  he  was  solely  responsible  his  evidence  with  respect 
to  what  he  said  and  did  is  more  especially  deserving 
of  consideration.  That  according  to  his  statement 
he  saw  the  Velocity  long  before  the  launch  took  place, 
and,  seeing  her  bring  up,  he  naturally  entertained  the 
opinion  that  she  was  stopping  to  see  the  launch,  and 
accordingly  gave  orders  for  the  launch  to  proceed. 
This  argument,  it  appears  to  me,  is  not  borne  out  by 
the  affidavits  in  question. 

In  the  first  place,  Chambers  does  not  state  that  he 
gave  any  orders  at  all ;  he  says  he  saw  the  Velocity 
brmg  up,  and  supposing  she  intended  to  stop  until 
after  the  launch  ^*  he  allowed  the  proceedings  to  go 
on."  I  need  scarcely  observe,  that  this  statement  is 
widely  diflPerent  from  the  averment,  that  he  ordered 
the  launch  to  proceed.  Again,  Rowell  in  his  affidavit 
distinctly  states  that  every  thing  was  done  by  the 
orders  of  M*Leod,  and  that  he  ordered  the  preventive 
stay  to  be  cut  without  reference  to  the  pilot.  Lastly, 
M*Leod  himself  merely  says,  "  that  every  thing 
being  clear,  the  preventive  stay  was  sawed,"  without 
stating  by  whose  orders  this  was  done ;  and  he  goes  on 
to  say,  (which  is  an  important  admission,)  that  he 
then  for  the  first  time  perceived  the  steam-vessel. 

Gentlemen, — ^it  will  be  for  your  serious  consider- 
ation, whether  M*Leod,  in  the  situation  in  which  he 
was  placed,  was  not  bound  under  the  circumstances 
to  have  exercised  greater  vigilance  and  circumspection 
before  he  gave  the  order  to  cut  away  the  preventive 
stay.  If  he  had  used  his  eyes  and  looked  about  him, 
it  is  abundantly  clear  that  he  must  have  seen  the 
Velocity. 


1646. 
21f<  January, 

Th« 
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Blshhiiii. 


I  will  now  bring  under  your  notioe  some  of  the 
points  connected  with  the  case  of  the  Velocity,  the 
yeflsel  proceeding  in  the  cause.  It  is  urged  against 
her,  in  the  first  place,  that  she  is  to  blame  in  proceed- 
ing at  all  until  Uie  launch  was  over,  inasmuch  as  the 
pilot  she  took  on  board  was  cognizant  that  a  launch 
was  about  to  take  place.  It  cannot,  I  think,  be  doubted 
that  the  pilot  was  to  a  certain  extent  cognizant  of  the 
probability  or  even  certainty  that  a  launch  would  take 
place*  Was  he  however  sufficiently  cognizant  of  the 
precise  moment  when  the  event  would  occur  ?  This 
will  be  a  point  for  you,  gentlemen,  to  consider  and  de- 
termine. A  second  and  more  important  consideration 
will  be,  whether  the  Velocity,  having  so  proceeded, 
conducted  herself  with  the  prudence  and  caution  she 
ought  to  have  exercised.  On  the  part  of  the  Blen- 
heim it  is  suggested,  that  she  ought  to  have  kept  her 
course  more  to  the  northward :  and  that  if  this  course 
had  been  adopted,  she  would  have  avoided  all  risk  and 
possibility  of  collision.  On  itie  part  of  the  Velocity 
it  is  averred,  on  the  other  hand,  that  her  course  was 
as  iar  to  the  northward  as  could  be  pursued  with 
safety.  Which  of  these  two  contradictory  averments 
is  to  be  received  I  must  leave  entirely  to. your  decision. 
You  are  fiir  better  acquainted  with  the  river  Tyne 
than  myself,  and  are  well  able  to  ascertain  the  depth 
of  water  and  the  draught  of  a  vessel  of  the  size  and 
tozmage  of  the  Velocity :  you  can  therefore  judge  of 
the  practicability  of  her  going  more  to  the  northward 
as  suggested.  If  the  measure  was  practicable,  and  the 
chance  of  collision  would  have  been  obviated  by  such 
a  course,  I  have  no  hesitation  in  saying  that  in  point 
of  law  the  master  of  the  Velocity  was  bound  to  have 
adopted  it,  although  it  might  possibly  be  accompanied 
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by  some  little  inconvemenoe  and  delay  in  the  progress 
of  his  voyage. 

The  Trinity  Masters  were  of  opinion : — 

First,  That  a  sufficient  notice  of  the  intended 
launch  ?ra8  to  be  assumed  under  the  circumstances  of 
the  case. 

Secondly,  That  Chambers,  the  pilot,  was  justified 
in  concluding  that  the  Velocity  was  intentionally 
brought  up  for  the  purpose  of  waiting  until  the 
launch  had  taken  place. 

Thirdly,  That  tiiere  was  ample  depth  of  water  for 
the  Velocity  to  haye  gone  more  to  the  northward,  and 
that  if  she  had  so  done  the  collision  would  have  been 
avoided. 


1846. 
2itiJanuury, 

Tbb 
Blenheim. 


Per  Curiam. 
The  opinion  of  these  gentlemen  being  that  the 
Velocity  is  herself  to  blame  in  not  proceeding  more  to 
the  north,  I  must  dismiss  the  owners  of  the  Blenheim, 
and  I  must  condemn  the  owners  of  the  Velocity  in 
the  costs  of  these  proceedings. 


THE  DANTE.    Stoddart. 

TN  this  case  the  Court  was  moved  to  pronounce  for 
the  validity  of  a  bond  of  bottomry,  and  to  grant 
a  primum  decretum  for  the  sale  of  this  vessel,  under 
the  following  circumstances : — 

The  affidavit  to  lead  the  decree  set  forth,  that  the 
vessel  belonged  to  the  port  of  Boston,  and  was  bound 
on  a  voyage  from  the  port  of  London  to  proceed 
forthwith  to  Shields,  and  there  load  a  cargo  of  coke, 
and  forthwith  to  sail  and  proceed  to  the  port  of  Car- 


^th  January, 

A  bottomry 
bond  granted  in 
the  port  of  Lon- 
don upon  an 
American  ves- 
sel, stipulating 
thst  the  pay- 
ment of  the 
bond  should  be 
made  within 
twenty-four 
hours  after  the 
ship's  arri?al  in 
a  port  of  the 
United  States. 
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iwfi-        thagena  in  Spain,  and  there  to  discharge  the  same; 

and  with  the  first  fidr  wind  after  such  discharge  to 

"  ^^'  proceed  to  some  port  in  the  Mediterranean,  and  there 
sailed  fimn  to  take  on  board  a  cargo  of  merchandize  for  a  port  in 
moargoat  "*  the  United  States.  That  prior  to  the  departure  of 
S^TkTthiric.  *^^  ^^^P  ^™  London  the  master  was  necessitated  to 
*^**p«v»  take  up  the  sum  of  £220,  for  the  purpose  of  fitting 
when  the  was  the  vessel  for  sea,  and  that  the  said  sum  was  advanced 
ptt"wto  pu-  by  T.  W. ;  and  upon  the  2nd  of  October,  1845,  a 
SniiSSi  aT"  ^^^  ^^  executed  by  the  master,  stipulating  for  the 
ui^worthy.  repayment  of  the  money,  together  with  a  maritime 
the  bond  de-  interest  of  15  per  cent.,  within  tw^ity-four  hours 
SSi^^,^  after  the  arrival  of  the  vessel  at  a  port  in  the  United 
Ul^^^^  States.  That  the  vessel  left  the  port  of  London  and 
«2»n^gn>nwi  proceeded  to  Shields,  and  there  took  in  a  cargo  of 
time  rak  bad  coal  and  cokc,  and  proceeded  thence  bound  to  Car* 
^urSdf  M J  thagena ;  but  in  the  progress  of  her  voyage  she  sus- 
by  "ihelSimMS  ^incd  Considerable  damage  at  sea,  and  arrived  at 
oooditioo  of  the  Plymouth  in  a  sinking  state.  That  the  vessel  has 
Smbit,  if  ihn  bccu  examined  by  the  surveyor  appointed  for  Lloyd's 
ISTthe^^it^^f  ^*  *he  port  of  Plymouth,  and  also  by  J.  M.  shipowner 
mjirWme  k!ie.  *^^  survcyor  at  the  same  port,  and  has  been  pro- 
mt would  not  nounced  totally  unfit  to  proceed  to  sea.  That  pay- 
fUiowed,  ment  of  the  money  advanced  had  been  demanded  of 

the  master  of  the  said  ship,  but  without  eflPect,  and 
that  the  said  T.  W.  cannot  recover  the  same  without 
the  aid  of  the  Court. 

Per  Curiam. 
The  affidavit  of  the  bondholder  in  this  case  states,  that 
the  vessel  is  now  lying  unseaworthy  at  Plymouth,  and 
is  unable  to  proceed  to  her  port  of  destination.  The 
first  question  which  arises  is,  can  I  enforce  a  bond 
which  is  made  payable  only  upon  the  arrival  of  the 
vessel  at  a  port  of  the  United  States?     I  am  not 
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aware  of  any  case  in  which  this  point  has  been  directly  ^^6. 
decided ;  but  looking  to  the  general  principles  which 
govern  this  class  of  oases,  I  am  of  opinion  that  I  am 
bound  to  pronounce  in  favour  of  the  bond,  and  for 
this  reason,  that  when  money  has  been  advanced  on 
bottomry,  and  the  completion  of  the  voyage  is  pre- 
vented by  the  act  of  the  master,  or  by  some  impossi- 
bility which  the  bondholder  cannot  control,  it  would 
be  repugnant  to  all  justice  that  his  interest  should  be 
prejudiced  by  converting  his  security  under  a  bond  of 
bottomry  into  a  debt  upon  personal  credit.  Another 
question  arises  with  respect  to  the  maritime  interest 
of  15  per  cent,  which  is  stipulated  to  be  paid  in  this 
bond.  It  is  obvious  that  the  whole  risk  and  hazard  of 
the  voyage  which  was  originally  contemplated  has  not 
been  incurred.  If  no  risk  whatever  had  been  incurred, 
as  in  the  case  of  a  vessel  never  leaving  port,  I  should 
have  felt  no  hesitation  in  holding  that  no  maritime 
interest  was  due.  In  the  present  case,  however,  part 
of  that  risk  has  been  encountered  in  the  voyage  from 
London  to  Shields,  and  from  thence  to  Plymouth. 
Under  the  peculiar  circumstances  of  the  case  there- 
fore, and  considering  that  the  further  risk  has  been 
interrupted  by  the  damaged  condition  of  the  ship,  I 
shall  not  sever  the  interest,  but  shall  pronounce  for 
the  bond  and  make  the  decree  as  prayed. 


THE  OCEAN.    Ward.  ^>,^^. 

'PHIS  was  a  question  as  to  the  validity  of  two  bonds  validity  of  a  , 

of  bottomry  executed  by  the  master  of  this  vessel.  coQU»t^  u^o  I 

The  first  bond  was  executed  at  Sydney  for  the  sum  of  ^^^^hauhll^e  ! 

VOL.  II.  G  G  I 
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1846.  £830,  with  a  inaritime  premmm  of  35  per  cent.  The 
5th  February.  gg^jQj^j  Ijqjj J  ^^g  given  at  Pemambuoo,  for  the  sum 
Th«  Oceam.    ^£  £gg^  upon  the  same  rate  of  premium* 

was  no  neoes-  rmii  -iii  ni 

sity  for  a  bond       The  bouds  Were  opposed  by  the  mortgagee  of  the 

°'^Jiy?^'at  ship  upon  the  following  grounds. 

Iwatcd**  "^r-*         With  respect  to  the  Sydney  bond,  it  was  contended, 

sooaiiezcep-     1st.  That  the  mortgagee  was  ready  and  willing  to 

lender;  defray  all  the  disbursements  necessary  to  enable  the 

som^o^'t^*'**    vessel  to  return  to  this  country.     2ndly.  TImt  the 

b*°d  cSi^rted   l^^d®^  ^f  ^^  money,  who  had  taken  upon  himself  the 

of  iiropie  con-    conccms  of  the  vessel,  might,  if  he  had  used  due  dili- 

bi^ght  up  from  gence,  have  received  on  account  of  the  freight  and 

^re,'at"a'^8.  passs^©  moncy  upon  the  homeward  voyage  sufficient 

6o'"*r°cen^"*   fuuds  to  discharge  the  liabilities  of  the  ship,  without 

Bond  gene-    haviug  rccoursc  to  a  bond  of  bottomry.     A  further 

the^?iar'°  objcctiou  to  this  boud  was  also  taken,  viz.  that  cer- 

to  «^';T*'"''   tein  items  included  in  the  bond  consisted  of  debts 

thereon.  bought  Up  by  the  bondholder  at  60  per  cent,  discount; 

and  that  his  conduct  in  the  whole  transaction  amounted 

to  what  is  in  the  Civil  Law  termed  a  personalis  ex- 

ceptio,  which  debaired  him  from  his  title  to  sue  as 

bondholder  in  the  case. 

The  second  bond,  executed  at  Pemambuco,  was  op- 
posed upon  the  ground,  that  the  bondholder,  who  had 
taken  his  homeward  passage  in  the  vessel,  had  not 
paid  his  passage  money  previous  to  the  departure  of 
the  vessel  from  Sydney,  and  was  a  debtor  to  the  ves- 
sel in  the  amount  of  that  passage  money  when  the 
second  advance  of  money  was  made. 
The  case  was  argued  by 

Addams  and  Robinson  for  the  bondholder. 

Harding^  contrJi. 
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JuDGMEKT.-— ►JJr.  Luahington.  i846. 

The  question  to  be  detennined  in  this  cage  respects  ^**  ^«**'"«'i'- 
the  validity  of  two  bottomry  bonds,  which  are  put  Thi  Ockan. 
in  suit  by  Mr.  Richard  Hall,  and  are  opposed  by  the 
mortgagee  of  the  vessel.  The  first  bond  is  dated  3rd 
February,  1844,  and  is  for  the  sum  of  £830,  with  in- 
terest at  35  per  cent.  This  bond  is  contested  upon 
two  grounds:  1st.  That  there  was  no  necessity,  nor 
indeed  any  agreement,  for  a  bond  of  bottomry. 
2ndly.  That  the  bond  is  vitiated  personali  exceptione, 
as  it  is  termed  in  the  Civil  Law ;  in  other  words,  by 
the  personal  misconduct  of  the  lender.  It  is  not  de- 
nied in  the  defence  that  some  advances  were  required 
to  enable  the  vessel  to  clear  out  from  Sydney  and  re- 
turn to  this  country ;  but  it  is  contended  that  such 
advances  did  not  exceed  the  sum  of  £1000,  and 
might  have  been  procured  without  a  recourse  to  a 
bond  of  bottomry.  The  first  point,  then,  in  the  in- 
quiry is,  from  what  quarter  and  upon  what  security 
were  these  advances  to  be  obtained  ?  Certainly  not 
upon  the  personal  credit  of  the  master ;  for  he  clearly 
bad  none  at  all,  the  master  having  been  sent  to  Syd- 
ney, as  far  as  it  appears,  without  any  consignee  or 
agent,  and  having  been  compelled  to  remain  there,  to 
the  great  detriment  of  all  parties  having  any  interest 
in  the  vessel,  for  a  period  of  fourteen  months.  It  is 
equally  clear  that  it  was  not  upon  the  credit  of  the 
owners,  because  intelligence  of  the  owners'  bank- 
ruptcy liad  reached  Sydney  in  November,  1843. 
Looking  to  the  answer  to  the  act  on  petition,  I  find 
two  sources  of  supply  are  suggested.  In  the  first  place 
it  is  said,  that  the  money  might  have  been  obtained 
upon  the  security  of  the  mortgagee;  in  the  next 
place,  that  the  fiinds  derivable  from  passage  money 
and  freight  paid  at  Sydney  before  the  ship  quitted  the 

gg2 


The  Ocean. 
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1846.  port  would  or  might  have  been  amply  sufficient  for 
i' — *  '^'f  ^  her  necessities.  That  Mr.  Hayley  would  have  been 
willing  to  have  honoured  any  bills  drawn  upon  him 
for  the  necessary  service  of  the  ship,  may  be  taken 
as  an  admitted  &ct,  but  the  mere  averment  of  this 
fact  is  not  sufficient.  The  true  question  is,  was  the 
master  authorized  to  draw  such  bills  ?  and  would  any 
person  at  Sydney  have  cashed  these  bills  or  advanced 
the  money  upon  them  ?  In  order  to  ascertain  this 
point,  I  must  look  at  the  affirmative  evidence  in  the 
first  instance,  and  I  will  begin  with  the  affidavit  of 
the  master.  His  statement  must,  I  conceive,  be  re- 
ceived with  no  small  degree  of  caution ;  and  for  this 
reason,  that  his  evidence  affirming  the  existence  of 
these  alleged  resources  is  utterly  inconsistent  with  his 
own  conduct  in  signing  the  bond,  and  is  equally  at 
variance  with  an  honest  discharge  of  his  duty  towards 
his  employers.  One  of  the  main  averments  in  the 
bond  is  the  total  deficiency  of  personal  credit,  and 
the  absence  of  other  available  resources, — and  to  this 
averment  he  has  affixed  his  seal.  Again,  if  he  had 
the  power  of  procuring  funds  on  personal  credit  with- 
out bottomry,  or  of  realizing  the  fiinds  to  which  I 
have  referred,  viz.  the  passage  money  and  freight,  it 
was  his  duty  to  have  done  so. 

Having  said  thus  much  upon  the  general  credit  of 
this  witness,  I  will  now  proceed  to  examine  his  evi- 
dence in  detail.  He  states  that  in  January,  1844,  he  re- 
ceived from  Rowland,  M*Nab  &  Co.  a  letter  dated  in 
September,  1843.  That  letter  is  written  to  him  not  by 
the  owner,  but  by  Mr.  Hayley;  and  the  important  part 
of  it  is  to  this  effect,—  "  Supposing  that  you  would 
have  spent  all  your  funds  by  this  unlooked-for  circum- 
stance, I  have  written  to  a  house  in  Sydney  to  do  all 
the  needful  for  you,  so  as  to  make  you  comfortable  in 
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your  funds;  but  use  all  dispatch,  diligence  and  eco-  i846. 
nomy,  and  get  the  best  price  you  can  for  the  fittings  '  '  '^""'^^' 
up.'*  "  The  house  in  Sydney"  here  mentioned  ob- 
viously refers  to  the  house  of  Rowland,  M*Nab  &  Co., 
and  the  question  then  arises,  did  the  master  proceed 
to  act  upon  this  letter,  as  it  was  his  bounden  duty  to 
have  done  ?  and  did  Rowland,  M*Nab  &  Co.  inter- 
fere in  the  ship's  concerns?  Upon  the  first  point, 
strange  as  it  may  appear,  the  master  is  wholly  silent; 
and  his  silence  is  the  more  remarkable,  because  in  a 
subsequent  part  of  his  aflSidavit  he  distinctly  swears 
that  Rowland,  M*Nab  &  Co.  were  willing  to  advance 
the  money,  and  that  Mr.  Hall  knew  it :  a  startling 
averment,  which,  if  true,  would  at  once  be  destructive 
of  the  bond  in  question,  for  no  man  can  advance 
money  on  bottomry  when  other  persons  are  willing 
to  advance  it  upon  personal  security.  The  truth  of  a 
fact  like  this,  I  must  say,  requires  a  little  further  ex- 
amination ;  and  the  observation  immediately  occurs, 
if  Rowland,  M*Nab  &  Co.  would  have  advanced  the 
money,  why  did  they  not  do  so  ?  and  why  did  the 
ship  remain  at  Sydney  a  whole  twelvemonth  after 
this  communication  had  been  received  ?  Against  this 
statement,  on  the  other  hand,  is  the  averment,  alleged 
by  Mr.  Hall,  that  Rowland,  M*Nab  &  Co,  would  not 
interfere  at  all,  and  that  they  declined  to  do  so  upon 
the  ground  that  they  were  interested  in  some  portions 
of  the  cargo  which  had  been  sold  at  Rio  Janeiro. 
Under  the  circumstances  I  consider  it  impossible,  upon 
such  evidence  as  this,  to  come  to  the  conclusion,  that 
Rowland,  M*Nab  &  Co.  would  have  advanced  the 
money  on  personal  credit. 

The  master  further  swears  in  his  affidavit,  that  he 
was  informed  by  Mr.  Rostrom,  and  also  by  Mr.  Hall, 
who  was  then  his  clerk,  that  Mr*  Rostrom  had  re- 
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lus.  ceived  a  letter  from  Mr.  Hayley,  stating  that  he  was 
ready  to  discharge  all  necessary  disbursements  on  ac- 
count of  the  ship.  Be  it  so.  How  does  this  advance  the 
defendant's  case  ?  It  only  proves  what  is  apparent 
throughout  the  whole  of  the  case^  that  Mr.  Hayley 
was  willing  to  make  the  necessary  disbursements  for 
the  ship»  and  was  most  anxious  to  hasten  her  return 
home:  it  does  not  tend  to  establish  the  real  point 
in  the  case  to  which  I  have  already  adverted^  viz. 
that  any  person  was  willing  to  make  the  advances  at 
Sydney. 

I  now  come  to  the  affidavit  of  Mr.  Hayley ;  and 
first,  with  respect  to  the  power  of  attorney,  which 
that  gentleman  forwarded  to  Mr.  Eccleston  with  the 
view  of  protecting  the  interests  of  the  ship.  Mr. 
Hayley  himself  adqiits,  that,  as  a  means  of  establish* 
ing  credit,  it  was  altogether  ineffective.  Mr.  Hayley, 
however,  in  his  affidavit  swears,  that  he  believes  De* 
loitte  &  Co.  would  have  made  the  advances  if  the 
ship  had  not  been  taken  out  of  their  hands  by  Mr. 
Hall.  If  this  fact  were  satisfactorily  proved,  it  would 
be  of  great  importance  in  the  cause ;  but  what  is  the 
proof  by  which  it  is  to  be  established  ?  There  is  no 
affidavit  from  Deloitte  &  Co.,  neither  is  there  any  evi- 
dence from  the  master  to  this  effect.  The  averment 
rests  entirely  upon  the  assertion  of  Mr.  Hayley's  be- 
lief that  the  fact  was  so,  Mr.  Hayley  being  resident 
at  Liverpool,  where  he  could  possibly  know  nothing 
about  the  matter.  In  point  of  fact,  the  assertion  of 
Mr.  Hayley  amounts  to  a  mere  inference  drawn  by 
himself  from  the  circumstances  of  the  case, — an  in- 
ference which,  I  need  scarcely  say,  it  is  wholly  im- 
possible that  this  Court  can  receive  as  evidence  in  a 
matter  of  this  description.  With  respect  to  the  first 
objection,  then,  which  has  been  taken  in  exception  to 
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this  bond,  viz.  that  there  were  persons  at  Sydney  ready  ^^  i8*6; 
to  make  the  advances  upon  personal  security,  I  must 
come  to  the  determination  that  the  proofs  in  the 
cause  altogether  fail.  The  probabilities  of  the  case 
are  also  strongly  against  it ;  and  in  considering  these 
probabilities  it  is  not  to  be  forgotten,  that  Mr.  Hay- 
ley  had  himself  dishonoured  a  bill  drawn  upon  him 
by  the  master,  and  that  this  was  known  at  Sydney. 
Although  such  bill  might  have  been  properly  dis- 
honoured, yet  the  mercantile  men  at  Sydney  might 
not  have  been  disposed  minutely  to  consider  the  rea- 
sons. They  would  be  more  inclined  to  act  upon  the 
&ct  itself. 

The  second  averment  upon  this  part  of  the  case  is, 
that  sufficient  funds  would  or  might  have  been  pro- 
cured from  the  passage  and  freight  money  received 
at  Sydney  without  resorting  to  a  bond  of  bottomry; 
but  before  I  proceed  to  express  my  opinion  as  to  the 
mode  in  which  this  averment  should  be  disposed  of, 
I  think  it  expedient  to  consider  the  second  ground 
upon  which  the  bond  is  contested,  viz.  that  the  bond 
is  vitiated  by  the  personal  misconduct  of  the  lender. 
In  the  first  place,  let  me  examine  how  did  Mr.  Hall 
stand  in  relation  to  this  ship  ?  He  had  been  clerk  to 
Mr.  Rostrom,  who  had  been  appointed  by  the  master 
agent  for  the  ship.  From  his  situation,  and  indeed 
from  all  the  fects  and  evidence  in  the  case,  he  must 
be  assumed  to  have  been  fully  cognizant  of  all  the 
circumstances  relating  to  the  ship.  He  must  have 
known  of  all  the  letters  written  by  Mr.  Hay  ley,  so  far 
as  they  came  to  the  knowledge  of  Mr.  Rostrom,  his 
principal ;  he  must  also  have  known  of  Mr.  Hayley's 
readiness  to  make  the  necessary  disbursements  for  the 
vessel.  Conceding  that  all  this  was  known  to  the 
fullest  extent,  would  the  knowledge  of  these  fcicts  de* 
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1846.  bar  Mr.  Hall  from  the  right  to  take  a  bottomry  bond 
5tfc  Fthrwry.  ^^^j^  ^^y  advanccs  made  by  him  for  the  service  of 
the  ship  ?  I  conceive  not ;  and  for  this  reason,  that 
he  was  not  bound  to  advance  his  money  upon  the 
personal  credit  of  Mr.  Hayley :  and  there  is  no  evi- 
dence whatever  to  show  that  any  one  else  would  have 
advanced  the  money  upon  such  security.  But  it  is 
said,  that  upon  the  bankruptcy  of  Mr.  Rostrom,  his 
connection  with  the  ship  ceased,  and  that  Deloitte  & 
Co.  took  charge  of  her,  and,  according  to  the  sworn 
belief  of  Mr.  Hayley,  they  were  ready  to  make  the  ad- 
vances upon  his  personal  credit.  If  this  be  true,  here 
was  a  mercantile  house  in  charge  of  the  vessel  in  the 
month  of  October,  1843,  the  necessary  advances  were 
provided,  and  the  master  willing  and  desirous  to  dis- 
charge his  duty  to  his  employer,  the  chief  part  of  that 
duty  being  to  keep  down  as  much  possible  the  expenses 
of  the  ship;  yet  in  that  same  month,  Mr.  Hall  is  em- 
ployed to  manage  all  the  concerns  of  the  ship,  or,  in 
other  words,  to  do  what  Deloitte  &  Co.  and  the  master 
ought  to  have  done  without  the  interference  of  Mr. 
Hall  or  any  other  person.  I  have  already  observed, 
that  in  support  of  this  averment  there  is  not  a  scin- 
tilla of  evidence  from  Deloitte  &  Co.,  who  might 
have  placed  the  question  beyond  all  doubt.  Looking 
at  all  the  res  gestae  upon  this  part  of  the  transaction, 
I  confess  that  I  am  unable  for  a  single  moment  to  re- 
concile Mr.  Hall's  appointment  with  the  fact  that  the 
vessel  was  really  and  truly  in  charge  of  Messrs.  De- 
loitte &  Co.  It  is  painful  for  the  Court  to  notice  the 
frequent  recurrence  of  cases  in  which  masters  of  most 
valuable  ships  are  sent  upon  these  distant  voyages 
without  even  a  recommendation  to  any  house  of  re- 
sponsibility,— the  consequence  is,  that  the  masters 
detain  the  vessels,  to  the  infinite  injury  of  all  con- 
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oemed;  and  then  come  back  with  bottomry  bonds,  ^^^^^^^ 
upon  which  it  is  impossible  to  obtain  any  correct  in- 
fonnation,  and  which  bonds,  whether  valid  or  not,  in 
the  great  majority  of  instances  show  that  the  mas- 
ters have  betrayed  the  interests  committed  to  their 
charge. 

I  observed,  in  a  recent  case  which  was  before 
me  (a),  and  I  now  repeat  the  observation,  that  it  is 
highly  incumbent  upon  the  owners  of  vessels  to  ex- 
ercise much  greater  caution  in  the  selection  of  mas- 
ters upon  whose  credit  and  good  character  they  can 
rely.  Assuming  that  Mr.  Hall  was  duly  authorized 
by  the  master  to  collect  the  debts  and  to  manage  the 
concerns  of  the  ship,  what  is  the  next  step  in  the  case  ? 
Why,  I  find  Mr.  Hall  buying  up  from  the  creditors 
some  of  their  debts  at  about  50  per  cent,  discount. 
It  is  quite  clear,  that  if  this  bond  should  be  ultimately 
pronounced  for,  these  debts  can  form  no  part  of  the 
sum  recovered  upon  the  bond.  If  these  debts  were 
bona  fide  debts,  they  were  debts  originally  contracted 
upon  personal  credit.  The  creditors  could  only  sell 
them  as  such;  and  Mr.  Hall,  who  stands  in  the  cre- 
ditors' shoes,  can  no  more  convert  them  into  a  lien 
upon  the  ship,  to  be  covered  by  a  bond  of  bottomry, 
than  he  could  if  he  had  originsJly  made  the  advances 
himself  upon  personal  security.  The  law  of  this 
Court,  as  clearly  laid  down  by  Lord  Stowell  in  the 
case  of  the  Augusta,  distinctly  shows  that  such  con- 
version can  not  be  legally  effected.  The  objection  to 
these  claims,  therefore,  appears  to  me  to  be  clearly 
valid;  at  the  same  time,  they  will  not  necessarily 
vitate  the  whole  of  this  bond.  If  part  of  a  bond  be 
deducted  as  invalid,  the  whole  bond  does  not  fail ;  it 
may  be  good  in  part,  and  bad  in  part.  In  following 
(a)  The  Hebe,  supr^,  p.  41^1. 
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1846.  up  the  inquiry  into  this  part  oi  the  case,  I  must  now 
— r?!!!f7i  advert  to  two  or  three  of  the  documents  in  the  cause, 
TnOcxAM.  ^hicii  ^gre  much  commented  upon  in  the  argument, 
and  which,  I  confess,  made  a  very  strong  impression 
upon  the  mind  of  the  Court*  A  letter  dated  "  Syd- 
ney, 1st  December,  1843,"  is  annexed  to  the  affidavit 
of  Mr.  Hayley,  and  this  letter  purports  to  be  from 
Mr.  Rostrom,  and  bears  his  signature,  but  is  admitted 
to  be  in  the  handwriting  of  Mr.  Hall  himself.  The 
contents  of  this  letter  are  to  the  following  effect : — 

"  Dear  Sir, 

"  Your  favour  per  Clara  was  duly  received, 
but  I  beg  most  distinctly  to  deny  that  I  have  been 
the  means  of  the  Ocean  being  detained  here.  The 
facts  are  simply  these:  On  her  arrival  here  she  was 
put  into  my  hands,  and  as  soon  as  possible  I  pro* 
ceeded  to  get  her  ready  for  Batavia.  Messrs.  M*Nab 
&  Co.,  Eccleston  &  Hirst,  and  other  claimants,  (whose 
opinions  were  confirmed  by  the  first  lawyers  here, 
viz.  Carr,  Rogers  and  Owen,)  immediately  took  steps 
to  prevent  her  proceeding  to  sea.  To  sea  therefore  she 
did  not  go,  and  at  the  present  time  she  is  in  the  har- 
bour. By  dint  of  persuasion,  and  in  consequence  of  the 
lawyers  having  changed  their  opinion,  I  have  hopes 
that  she  will  proceed  almost  immediately.  I  need 
not  say  that  many  of  the  hands  were  discharged  a 
long  time  ago,  and  that  the  greatest  economy  has 
been  exercised  during  her  stay  here.  To  whom  to 
write  I  did  not  know.  I  trust,  however,  that  she  will 
make  something  handsome  at  home — ^and  freights  ap- 
pear to  be  generally  good  at  Batavia, — if  I  cannot  get 
her  ready  soon  for  London.  My  next  communication 
will  be  to  inform  you  either  that  she  has  sailed,  or 
that  she  has  been  sold  by  order  of  the  Court  of  Ad- 
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miraity.      It  will  depend  upon  what  terms  can  be       i846. 
made  for  a  bottomry  bond;  26  per  cent,  has  been  -^ —  — — 
charged  in  good  times,  but  as  things  are  now  so  bad 
I  can  scarcely  say  what  it  will  be  done  at :  perhaps 
35  or  40  per  cent.     I  will,  however,  do  my  best  to 
promote  your  interests;  and  remain  very  respectAiUy 

"  Jno.  Rostrom." 

Considering  that  the  gentleman  who  thus  proffers 
his  services  had  been  a  bankrupt  two  months  before, 
and  that  the  vessel,  according  to  the  evidence,  had 
been  taken  out  of  his  hands,  and  intrusted  to  the 
charge  of  other  people,  I  must  say  that  the  contents 
of  this  letter  are  somewhat  startling.  It  predicts  in 
December  the  bottomry  bond  of  the  3rd  of  February 
and  the  35  per  cent,  premium,  with  a  power  of  anti- 
cipation I  could  hardly  suppose  him  to  have  possessed 
if  he  had  nothing  to  do  with  it,  and  the  ship  was  out 
of  his  hands. 

Another  letter,  equally  unintelligible  to  me,  is  a 
letter  dated  26th  June,  and  addressed  to  Mr.  Hay- 
ley  at  Liverpool.     It  is  in  these  words : — 

"Sir, 

"  The  Ocean  having  arrived,  may  I  request  to 
see  you  in  town  at  your  earliest  convenience  ?  Cap- 
tain Ward  will  give  you  my  address,  should  you  de- 
cide upon  coming,  but  if  not,  please  to  address  me  to 
the  care  of  C.  J.  Metcalfe,  Esq.,  Military  Department, 
India  House ;  and  let  me  know  what  you  wish  done. 
I  was  in  the  office  of  Mr.  Rostrom  at  Sydney,  and 
write  this  as  one  of  his  clerks.     Yqurs  respectfiilly 

"J.Hall." 

From  this  letter  it  appears,  that  it  was  not  written 
by  Mr.  Hall  in  the  character  of  bondholder,  but  in 
the  capacity  of  clerk  to  Mr.  Rostrom ;  and  for  what 
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1846.  purpose  this  was  added  it  is  utterly  impossible  for  me 
—  —  -  to  devise.  Uouphng  it  with  the  other  letters,  it  tends 
to  show  that  the  correspondence  has  not  been  con- 
ducted in  the  most  direct  and  intelligible  manner. 
There  is  also  another  document  said  to  be  in  Mr.  Hall's 
handwriting,  namely,  the  draft  of  a  letter,  as  I  under* 
stand,  signed  by  the  master,  and  sent  to  Mr.  Hayley, 
in  which  he  speaks  of  advertizing  for  a  bond  of  bot- 
tomry ;  but  there  is  no  evidence  of  any  advertisement 
whatever.  Upon  the  whole  view  of  this  case  I  must 
say,  that  the  entire  transaction  is  surrounded  with  cir- 
cumstances of  great  suspicion.  At  the  same  time  I 
am  not  disposed  to  hold  that  these  circumstances, 
suspicious  as  they  are,  are  sufficient  to  induce  me  at 
once  to  dismiss  this  suit.  I  shall  refer  the  case  to  the 
Registrar  and  merchants  for  the  purpose  of  consider- 
ing generally  the  whole  of  these  accounts,  and  of  re- 
porting specifically  what  balance  was  due  to  Mr.  Hall 
upon  which  a  bond  of  bottomry  could  be  legally 
taken.  This  reference  will  at  once  dispose  of  the 
point  I  reserved  for  consideration,  viz.  whether  Mr. 
Hall  received  from  the  freight  and  passage  money  be- 
fore the  ship  left  Sydney,  sufficient  funds  to  meet  the 
necessities  of  the  ship  without  resorting  to  a  bottomry 
bond. 

The  other  bond,  which  was  executed  by  the  master 
at  Pemambuco,  I  shall  in  like  manner  refer  to  the 
Registrar  and  merchants;  and  I  shall  reserve  my 
final  decision  until  the  Registrar  and  merchants  have 
made  their  report  to  the  Court. 
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THE  NEW  EAGLE. 

Motion.  MFtbruary. 

TN  this  case  the  vessel  was  found  derelict  off  Flam-  a  timpie  oon- 
borough  Head,  and  was  taken  by  the  salvors  into  not  permitted 
Bridlington,  where  she  was  arrested  in  a  cause  of  M,crtod  debt 
sal  vase  and  was  sold  under  a  decree  of  the  Court.  i»Woutofihe 

mi  inii  ii«  1       proceed*  ot  a 

The  proceeds  of  the  sale  were  brought  into  the  ibip  which  had 
registry,  and  the  Court  decreed  a  moiety  of  the  net  relict!  ^d  ha^d 
proceeds  to  the  salvors.    An  application  was  now  S?  de«w*o/*' 
made  on  behalf  of  the  mortgagees  of  the  vessel,  that  the  court,  the 
the  remaining  moiety  of  the  proceeds  should  be  paid  bS^g^reaiated 
out  to  them.     This  application  was  opposed  on  behalf  gag^soMbe 
of  an  asserted  creditor,  who  alleged  that  he  had  ad-  ^S^l;^^^^ 
vanced  £66  for  the  service  of  the  vessel  in  the  pay-  proceedajn 
ment  of  seamen's  wages,  board,  &c.  MtUfacUoo  or 

their  mortoa^. 

Deane  for  the  mortgagees.  iwted  to  i^ 


Phillimore  for  the  creditor. 

Per  Curiam. 
When  I  first  read  the  affidavits  on  which  this  motion 
was  to  be  founded,  I  felt  a  strong  inclination  to  sup- 
port the  claim  which  has  been  made  by  Mr.  Brambles, 
the  alleged  creditor,  so  far  as  the  law  would  allow  me. 
I  regret  to  find  that  the  principles  of  law  which  are 
applied  in  these  Courts  prevent  me  from  affording  him 
any  assistance.  I  must  be  guided  by  the  decision  of 
the  Privy  Council  in  the  case  of  the  Neptune,  reported 
in  3  Knapp,  p.  94 ;  and  after  that  decision  it  is  im- 
possible to  make  a  distinction  between  the  proceeds 
and  the  ship  itself.  I  must,  therefore,  reject  the  claim 
of  Mr.  Brambles,  and  direct  the  remaining  moiety  of 
the  proceeds  to  be  paid  to  the  mortgagees  upon  the 
production  of  their  deed  of  mortgage. 


paid  oat  to  the 
mortgagees. 
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Athm^h.  THE  EDEN.     Parsons. 

Construction  of  TN  this  case  an  action  was  brought  by  the  owners  of 
L^ur'i^totAct,  the  Welcome   Return  against  this  vessel,    for 

I  33°'*'  ^'^^'  damage  by  collision  in  Cork  harbour;  both  vessels  at 

Smbie,  the  the  time  beating  out  of  the  harbour,  and  both  being 
Act,  6  Geo.  4,  upou  the  starlxMird  tack.  The  case  was  argued  upon 
fi'n^toE^"'  *^e  merits  before  Trinity  Masters,  and  they  pro- 
i?l'  *°?  T^    nounced  that  the  Eden  .was  to  blame.     When  the 

never  intended 

to  appw  to  Court  delivered  its  judgment  a  question  was  reserved 
Ownwiof  i  for  further  argument,  how  far  the  owners  of  the  Eden 
rawtSg^fntr^  were  exempt  from  responsibility,  upon  the  ground 
lo^r°^c^  that  a  duly  licensed  pilot  was  on  board  and  in  charge 
Harbour  con-  of  the  Eden  at  the  time  of  the  collision,  and  that  such 
damjge/the  *  pi^^*  ^^  taken  on  board  under  the  provisions  of  an 
^'^lA  ^<^^  ^^  parUament,  1  Geo.  IV.  c,  52,  s.  33. 
by  coinpuiwou.       In  support  of  the  owners*  exemption  from  liability 

Addams  and  Rohinson  contended,  that  the  words 
of  the  33rd  section,  "  no  person  shall  oflfer  himself  as 
a  pilot,  or  take  charge  of  any  vessel  arriving  or  sailing 
from  the  harbour  of  Cork,  saving  such  persons  as 
shall  be  appointed  for  the  purpose  by  the  commission- 
ers under  the  statute,"  amounted  to  a  positive  injunc- 
tion upon  all  masters  entering  and  quitting  the  har- 
bour to  put  their  vessels  in  charge  of  a  pilot,  and 
that  the  penalty  of  £10,  specified  in  the  act,  extended 
to  them  if  they  presumed  to  navigate  their  own 
vessels.  That  aJthough  there  was  no  proviso  m  the 
act  itself  expressly  exempting  from  liability  the  owners 
of  vessels  having  such  pilot  on  board,  the  penalty  of 
£10  would  make  the  taking  the  pilot  an  act  of  com- 
pulsion on  the  part  of  the  master,  and  the  owner 
would  consequently  be  relieved  from  responsibility, 
under  the  principles  laid  down  in  the  courts  of  com- 
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mon  law  in  the  oases  of  Milligan  v.  Wedge,  Lucey  v.       i^^- 

Ingram,  and  that  of  Carruthers  v.  Sydebottom.    That —- 

if  the  local  act  1  Geo.  IV.  c.  52,  was  insufficient  t-.Ed.m. 
per  se  to  protect  the  owners  of  the  Eden,  the  Cork* 
Harbour  Act  was  to  be  taken  in  conjunction  with  the 
General  Pilot  Act;  and  under  the  decision  in  Car- 
ruthers V.  Sydebottom  the  owners'  responsibility  was 
taken  away. 

PhUUmore  and  Bayfwd^  oontrk. — ^That  the  words 
of  the  33rd  section,  which  had  been  referred  to,  were 
not  intended  to  apply  to  the  masters  of  vessels  navi-> 
gating  their  own  vessels  as  suggested,  but  were  exclu* 
sively  confined  to  persons  volunteering  their  services 
as  pilots,  without  being  duly  licensed  by  the  harbour 
commissioners.  The  £10  penalty  was  confined  to 
these  parties  alone ;  and  that  even  in  case  the  master 
of  a  vessel  entering  or  quitting  the  harbour  should 
think  fit  to  employ  such  unlicensed  person,  the  master 
himself  would  not  be  affected  by  the  penalty;  a  fortiori, 
no  such  result  would  ensue  if  he  choose  to  navigate 
his  own  ship.  That  the  act  of  taking  a  pilot  being 
voluntary,  the  principles  in  the  common  law  cases 
which  had  be^  cited  did  not  apply.  That  the 
attempt  to  connect  the  Cork  Harbour  Act  with  the 
Genend  Pilot  Act  could  not  be  sustained,  because  the 
provisions  of  the  General  Pilot  Act  did  not  extend  to 
Ireland,  but  was  confined  to  England  alone.  Lastly, 
that  the  true  principle  upon  which  the  point  in  issue 
depended  had  been  laid  down  in  a  court  of  common 
law  in  the  case  of  Martin  r.  Temperley,  reported  in 
4  Adolphus  &  Ellis.  That  there  was  a  strong  analogy 
between  the  circumstances  of  that  case  and  the  present 
case,  and  that  the  decision  delivered  by  the  Court  of 
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The  Emm. 


JM^  Queen's  Bench  in  that  case  was  an  authority  of  the 
highest  weight,  and  was  conclusive  of  the  question 
involved  in  this  discussion. 

Judgment. — Dr.  Lughmgtan. 
When  the  Court  pronounced  its  judgment  in  this 
case,  that  the  Eden  was  to  blame,  and  that  no  miscon* 
duct  was  imputable  to  the  Welcome  Return,  a  ques* 
tion  was  reserved  for  further  consideration, — how  iar 
the  owners  of  the  Eden  were  relieved  from  responsi- 
bility under  the  provisions  of  the  Pilot  Act,  the  col- 
lision having  occurred  in  the  harbour  of  Cork,  and 
the  Eden  being  at  the  time  in  charge  of  a  pilot  duly 
licensed  to  act  as  pilot  in  that  locality.  This  question 
I  have  now  to  determine ;  and  looking  to  the  diffi- 
culties which  have  heretofore  been  experienced,  and 
to  the  conflicting  decisions  which  have  been  delivered 
in  other  Courts,  I  am  glad  that  I  have  taken  time  to 
deliberate  upon  the  subject,  although  perhaps  my  own 
original  impression  has  not  been  changed  by  the 
arguments  which  have  been  urged  in  the  present 
instance.  It  is  not  unimportant  to  the  consideration 
in  question  to  bear  in  mind  the  view  which  Lord 
Stowell  entertained  in  the  case  of  the  Neptune  the 
Second,  a  case  which  is  reported  in  the  first  volume 
of  Dodson's  Reports,  page  467.  The  decision  in  that 
case  was  wholly  independent  of  any  reference  to  l^is- 
lative  enactments.  From  my  own  recollection  of  that 
case  I  am  satisfied  that  no  allusion  was  made  to  any 
act  of  parliament,  and  in  delivering  his  judgment 
Lord  Stowell  declared  in  most  explicit  terms,  that  the 
owners  of  vessels  were  responsible  to  the  injured 
parties  for  the  misconduct  of  pilots  taken  on  board. 
It  may  be  asked  who  were  the  pilots  of  whom  Lord 


THE  HIGH  COURT  OF  ADMIRALTY.  445 

Stowell  was  speaking?    Clearly  not  the  persons  of       i846. 

Ath  March. 


whom  in  earlier  times  the  class  of  pilots  consisted : 
viz.  a  body  of  persons  not  appropriated  to  the  local  "^"^  ^'^^^' 
navigation  of  vessels  by  any  competent  authority,  but 
persons  promiscuously  plying  about  in  the  neighbour- 
hood of  ports  and  channels  and  taken  on  board  by  the 
masters  at  their  own  option,  for  the  purpose  of  con- 
ducting their  vessels  where  a  local  knowledge  and 
experience  was  required.  Long  previous  to  the  time 
when  Lord  Stowell  delivered  his  judgment  in  the 
Neptune  the  Second  pilots  had  been  incorporated  by 
charter,  and  their  duties  and  privileges  regulated  by 
acts  of  parliament.  As  early  as  the  reign  of  George 
the  First  there  were  statutes  for  the  regulation  of 
pilots,  relating  more  especially  to  those  who  navigate 
on  the  River  Thames.  These  acts  of  parliament,  it 
must  be  assumed,  were  not  unknown  to  the  very  learn- 
ed judge  who  decided  the  case  of  the  Neptune  the 
Second ;  and  in  his  decision  in  that  case  Lord  Stowell 
must  be  understood  to  assert,  that  by  the  common 
law  of  the  Court  of  Admiralty,  independent  of  all 
statutory  enactments,  the  having  on  board  a  pilot  duly 
licensed  and  authorized  to  act  as  pilot,  did  not  exempt 
the  owners  fix>m  a  responsibility  for  the  acts  of  that 
pilot. 

The  opinion  thus  expressed  by  that  very  eminent 
judge  ^  not  o«ly  Jo^  indLdud  o2>i.„  but 
was  obviously  the  received  opinion  of  this  Court  from 
the  earliest  periods ;  for  surely  it  is  not  assuming  too 
much  to  say,  that,  if  the  £stct  h^d  been  otherwise,  cases 
would  have  occurred  and  decisions  would  have  been 
found  where  the  contrary  doctrine  had  been  establish- 
ed, viz.  that  the  owners  were  exempt  from  responsi- 
bility upon  the  mere  fact  that  a  licensed  pilot  was  on 
board.     Without  referring  to  other  authorities  in  this 
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184^.  Court  upon  the  point  I  may  here  observey  that  the 
^^^  °  '  -  same  opinion  has  been  entertained  at  least  once  in 
•nil  fiDBN.  ^i^g  courts  of  oommon  law,  in  the  case  of  the  Attorney- 
General  V.  Case,  where  the  Court  of  Exchequer  hdd 
that  the  owners  of  the  vessel  were  liable,  although  the 
vessel  was  in  charge  of  a  duly  lioensed  pilot.  The 
judgment  in  that  case  was  rested  upon  the  asBumpti<m, 
that  the  pilot  was  taken  on  board  not  by  oompulgi<m 
but  voluntarily,  and,  as  &r  as  I  am  informed,  the 
same  principle  has  been  adopted  in  all  cases  where 
the  taking  the  pilot  was  not  compulsory,  or  where 
the  liability  was  not  taken  away  by  act  of  parliament, 
as  in  the  case  of  Lucy  v.  Ingram.  How  fer  then 
does  this  principle  apply  to  the  present  case  ?  If  I 
am  to  hold  that  the  Cork  Local  Act  comprises  the 
whole  statutory  law  which  is  applicable  to  die  case,  I 
can  entertain  no  doubt  that  there  was  no  compulsion 
upon  the  owners  of  this  vessel  to  take  a  pilot,  and 
that  there  is  no  legislative  enactment  which  takes 
from  such  owners  the  responsibility  for  the  ccmae- 
quences  of  this  collision.  The  two  sections  of  this 
act,  which  it  is  admitted  are  the  only  sections  which 
have  any  reference  upon  the  point  in  issue,  are  the 
32nd  and  33rd  sections.  The  32nd  section,  after  re* 
citing  that  divers  accidents  had  happened  from  the 
incompetency  of  persons  taking  chai^  of  vessels  as 
pilots,  gives  power  to  the  commissioners  of  the  har* 
bour  to  license  a  certain  number  of  persons  during 
their  will  and  pleasure  to  act  as  pilots.  The  33id 
section  enacts,  that  after  a  certain  pmod  subsequait 
to  the  passing  of  the  act,  no  person  should  offer  him* 
self  and  take  charge  of  a  vessel  as  pilot,  unless  he  be 
so  licensed,  under  a  penalty  of  £10.  There  is  also  a 
frirther  proviso,  that  if  the  person  not  duly  licensed 
who  should  take  charge  of  any  vessel  arriving  at  the 
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harbooir  or  port  of  Cork  should,  upon  the  arrival  of  4^^5Jf;^ 
the  vessel  within  the  headlands  of  the  harbour,  or  as 
soon  after  as  any  person  nominated  and  appointed  by 
the  conuBissionen  should  offer  himself,  deliver  up  the 
eharge  of  the  vessel  to  the  pilot  so  offering  himself, 
then  in  such  case  such  unlicensed  person  should  not 
be  liable  to  imy  penalty.  Referring  to  these  two 
secfeic^s  it  is  obvious,  diat  this  statute  leaves  the 
mastars  of  vessehi  at  foil  liberty  to  navigate  their  own 
vessels  without  taking  any  pilot  at  all ;  nay,  forther, 
it  imposes  no  penalty  upon  them  if  they  take  an  un* 
lioenaed  pilot  The  penalty  or  compulsion,  if  I  may 
use  the  expressiw,  is  upon  other  persons :  vis.  the 
persons  who  should  aet  as  pilots  without  being  duly 
licensed.  Thus  fiir  there  is  no  difficulty  in  the  con- 
ddemtion  of  the  present  question ;  but  another  view 
of  the  case  has  been  suggested  by  the  counsel  in  their 
argument)  from  which  it  is  my  duty  not  to  shrink, 
vis.  that  under  the  authority  of  the  decision  in  the 
ease  of  Carruthers  ti.  Sydebottom  the  Cork  Local  Act 
must  be  taken  in  conjunction  with  the  General  Pilot 
Act,  and  that  by  virtue  of  that  decision  the  responsi- 
bility of  the  owners  of  the  Bd^i  is  taken  away. 
Against  this  view  of  the  question  there  are,  in  my 
opinion,  three  very  strong  objections.  First,  that  the 
decision  of  the  Court  of  King's  Bench,  in  the  case  of 
Carruthers  v.  Sydebottom,  is  not  reconcilable  with 
the  opinion  of  the  Court  of  Exchequer  in  the  case  of 
the  Attorney-General  v.  Case,  and  it  has  been  so 
stated  by  hard  Tenterden  in  his  book  on  Shipping. 
Secondly,  that  both  these  decioons  apply  to  the  pre- 
ceding Pilot  Act,  69  Geo.  III.  c.  39,  and  not  to  the 
6  Geo.  IV.  c.  125,  although  it  must  be  admitted  that 
the  two  acts  very  closely  resemble  each  othar.  Thirdly, 
(and  this  perhaps  is  the  most  hnportant  distinction  of 
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1846.       all,)  the  question  at  issue  in  this  case  does  not  relate 

ith  March.  ^  ^ 


to  a  pilot  taken  on  board  on  the  coast  of  England, 
HB  Edbn.  j^^^  j^  ^  harbour  of  Ireland.  The  only  section  in  the 
act,  6  Geo.  IV.,  which  was  cited  by  the  counsel  for 
the  Eden  was  the  72nd  section,  and  it  is  evident  that 
this  section  alone  could  never  help  me  to  a  right  con- 
clusion upon  the  point  in  issue.  It  was  necessary 
that  I  should  look  through  the  whole  statute,  and  I 
have  done  so,  in  order  to  see  whether  it  was  the  in- 
tention of  the  legislature  to  render  the  act  applicable 
to  every  pilot  throughout  the  whole  kingdom  of 
Great  Britain  and  Ireland.  The  whole  of  the  statute, 
it  appears  to  me,  negatives  the  proposition  that  it  was 
ever  intended  to  apply  to  Ireland  at  all.  When  I 
look  at  the  statute  what  do  I  find  in  the  5th  section  ? 
I  find  this  provision, — "  Be  it  further  enacted,  that  it 
shall  be  lawful  for  the  Corporation  of  Trinity  House, 
Deptford  Strond,  and  they  are  hereby  required,  to 
appoint  from  time  to  time,  as  ofiien  and  for  such 
period  as  they  in  their  discretion  shall  think  fit,  proper 
and  competent  persons  at  such  port  or  places  in  Eng- 
land as  they  shall  think  requisite,  except  where  there 
are  local  acts  with  which  they  are  not  to  interfere." 
The  very  outset  of  the  act  therefore  shows  that  it 
could  contemplate  England,  and  England  alone.  If 
it  were  necessary  I  might  refer  to  other  passives  in 
the  act  which  have  all  the  same  bearing;  as,  for 
instance,  all  the  bye-laws  are  to  be  sanctioned  by  the 
Chief  Justice  of  the  Edng's  Bench  in  England,  and 
in  many  cases  applications  are  to  be  made  to  the 
quarter  sessions.  There  are  no  words  which  refer  to 
any  Irish  court  under  any  circumstances  whatever, 
and  all  these  provisions  would  be  a  mass  of  absurdity 
if  this  act  were  meant  to  extend  to  Ireland. 

Under  the  circumstances  of  the  case,  therefore, 
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having  considered  the  act  of  parliament  to  the  best  i846. 
of  my  ability,  I  come  to  the  conclusion  that  the 
General  Pilot  Act  does  not  apply  in  the  present 
instance.  If  this  be  so,  the  owners  of  the  Eden  must 
be  responsible,  unless  the  whole  of  the  law  heretofore 
sanctioned  by  high  authority  is  to  be  overruled.  This 
I  am  asked  to  do  upon  the  single  authority  of  the 
case  of  Milligan  v.  Wedge,  in  which  case  it  is  said 
the  general  principle  has  been  laid  down  which 
must  rule  in  all  other  cases.  On  the  other  hand, 
the  authority  of  the  decision  in  Martin  v.  Temperley 
was  strongly  urged  upon  me.  I  do  not  think  it 
necessary  to  enter  upon  a  minute  discussion  of  these 
two  cases.  I  dare  not  be  the  first  to  break  down  the 
old  and  well  recognized  principle,  that  the  owners  of 
vessels  are  liable  whenever  they  take  a  pilot  without 
compulsion,  or  are  not  relieved  from  responsibility  by 
act  of  parliament ;  to  this  rule  I  am  bound  to  adhere, 
and  I  think  that  I  have  no  discretion  to  depart  from 
it,  however  strong  the  analogy  may  be  to  other  cases 
and  other  matters  decided  in  the  courts  of  common 
law.  I  wish  it  to  be  distinctly  understood,  that  I  do 
not  presume  to  give  any  opinion  upon  these  cases, 
and  if  the  principles  which  have  governed  them  be 
applicable  to  cases  like  the  present,  they  must  be 
applied  by  a  higher  authority  than  mine.  I  am  of 
opinion  that  the  pilot  in  this  case  having  been  taken 
on  board  not  by  compulsion,  the  owners  of  the  Eden 
are  responsible  for  the  damage  in  question,  and  I  do 
not  see  that  they  are  relieved  from^that  responsibility 
by  any  act  of  parliament.  With  respect  to  the  costs, 
the  owners  of  the  Eden  must  pay  the  costs  of  the 
original  hearing,  and,  with  respect  to  the  point  of  law 
which  has  been  now  raised,  each  party  must  pay  their 
own  oosts« 
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THE  CHIEFTAIN. 

MMmrtk.  MOTION. 


Salvage  aerviee  TN  this  case  the  vessel  was  stranded  upon  the  cc 
SriShdbi^by  of  Africa,  where  she  was  fallen  in  with  by 


coast 
her 
SIS-?!  !?""*■  majesty's  steam -vessel  the  Thunderer.  With  the  as- 
onthaooaatof  sistauce  01  the  cTcw  of  the  Thunderer  the  vessel  was 
BUi  for  £400  uuladeu  and  repaired ;  and  prior  to  her  departure  on 
maSJraSn?"  her  homeward  voyage,  the  master  of  the  Chieftain 
J^T^^^J^  **»•,.    drew  a  bill  upon  the  owners  in  £lngland  (or  £400  as 

mattar  upon  the  *  ,  i         /*»  \  i»   t 

owDeniD  Eog.  a  Salvage  remuneration  to  the  officers  and  crew  of  the 
oftheaaiVora!  Thuuderer  for  their  s^vices.  tn  the  tourse  of  her 
of  ^e  h!>mt!"*  "^yag®  home  the  Chieftain  foundered  off  St.  George's 
J^  fou^tS*  Island,  and  the  bill  upon  presentation  to  the  ovniers 
and  the  bill    '  was  reftised  payment 

upon  preteDta.  " 

tion  ia  refined 

pajDeotbythe      ^h^  Queen' s  Advocate  now  moved  the  Court  to 
Monition      decree  a  monition  against  the  owners  of  the  Chief- 

against  the  ^'^ 

ownera  lefoMd  tain,  to  show  causc  why  the  £400  should  not  be  paid 
^   *    ^     to  the  officers  and  crew  of  the  Thunderer. 

Per  Curiam. 
My  difficulty  in  acceding  to  this  motion  arises  from 
the  fact  that  the  property  to  which  the  alleged  ser- 
vices were  rendered  is  actually  lost  and  gone,  t  am 
not  aware  of  any  case  in  which  a  monition  to  show 
cause  has  issued  against  the  owners  of  property  which 
has  been  lost;  and  I  feel  that  ill  graiiting  sucn  moni- 
tion in  the  present  instance  I  should  convert  the  juris- 
diction of  this  Court  from  a  proceeding  in  rem  to  a 
proceeding  in  personam,  t  must,  under  the  ileculiar 
circumstances  of  the  case,  refuse  the  momtion  as 
prayed. 
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TN  this  case  a  suit  was  promoted  against  this  vessel  owDen  of  a 

by  the  owners  of  the  brig  Diligent,  and  by  the  ^^pSf;;^^ 
own^i9  of  part  of  the  cargo  on  board,  for  damage  JJ[f(J; J^^**  ^^ 
by  collision,  whereby  the  briff  and  the  entire  care^o  on  decree  of  the 

L      ^^  T_        J  1     ^  Court inacauie 

tx)ara  were  sunk  ana  lost.  of  damage,  en- 

A  separate  action  was  at  the  same  time  entered  on  [b^^r^^Vof 
behalf  of  the  owners  of  the  remaining  portion  of  the  ^^  damaging 

*  ,  .  .  i.       ?  1     vesiel  paid  out 

cargO)  but  this  action  was  not  further  prosecuted,  of  the  ReGrifttry 
Upon  the  6th  of  May,  1845,  the  original  action  came  l^ount^of  their 
on  for  hearing,  and  the  Court,  assisted  by  Trinity  ^3^  Ae""" 
Masters,  pronounced  for  the  damag^e  in  question  with  owner*  of  the 

'  *     .  ,      2L       .  1  remaining  por- 

costs,  refemng  the  amount  to  the  Registrar  and  mer-  tion  of  the 
chants.     Upon  the  same  day  when  the  sentence  was  S^urought 
pronounced,  and  subsequent  to  the  hearing  of  the  IfnuufteMhe 
original  cause,  a  second  action  was  entered  by  the  decree  of  the 
owners  of  the  remaimng  portion  of  the  cargo  m  the  heen  pro- 
sum  of  £2500,  and  the  action  proceeded  in  the  usual  '^'^Pr^^  of  the 
form  by  defeult.  ^JJ^tlfi^i  't 

J  remainmg  por- 

The  vessel  having  been  sold  under  a  decree  of  the  tion  of  the 
Court,  the  proceeds  of  the  sale,  amounting  to  the  proceeds  might 
sum  of  £1037: 15«.  6rf.,  were  brought  in  upon  the  J^uKs^^ 
the  24th  of  June;  and  upon  the  4th  of  November  J^?^;;;^*^^^'^' 
the  proctor  for  the  original  promoters  prayed  these 
proceeds  to  be  paid  out  of  the  Registry  to  his  parties. 
This  prayer  was  opposed  by  the  proctor  for  the  owners 
of  the  remaining  portion  of  the  cargo,  who  prayed 
to  be  heard  upon  his  act  on  petition. 

An  act  on  petition  was  accordingly  brought  in,  set- 
ting forth  in  substance,  that  the  non-prosecution  of 
the  original  suit  by  the  owners  of  the  remaining  por- 
tion of  the  cargo  was  occasioned  by  a  private  under- 
standing with  the  proctor  for  the  original  promoters 
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1846.        of  the  suit — ^that  their  interests  were  identical,  and 

2^h  March, 


that  the  results  of  the  original  proceeding  would  be 
Sa J"c"eh.  equally  beneficial  to  both  parties.  That  subsequent 
to  the  decision  a  proposal  was  made  to  the  proctor  of 
the  original  promoters,  that  the  proceeds  of  the  sale 
of  the  vessel  should  be  paid  out  to  him  for  an  equit- 
able division  amongst  the  owners  of  the  brig  and  the 
owners  of  the  cargo  in  proportion  to  their  respective 
losses;  and  that  this  proposal  was  acceded  to,  and 
was  in  the  progress  of  being  carried  into  efiPect. 

This  statement  was  expressly  contradicted  in  the 
reply ;  and  upon  the  26di  of  January  the  question 
was  argued,  when  the  Court  took  time  to  consider  its 
judgment. 

Judgment. — Dr.  ImsMngtan. 

The  learned  judge,  having  faUy  adverted  to  the 
proceedings  in  the  case  as  detailed  above,  proceeded 
to  observe  to  the  following  effect : — 

The  question  which  I  have  to  determine  is,  whetiier 
a  suitor  in  this  Court,  having  obtained  a  decree  in  a 
cause  of  this  description,  is  to  be  curtailed  of  the  bene- 
fit of  that  decree  by  a  distribution  of  the  proceeds  in 
favour  of  claimants  who  have  not  proceeded  to  en- 
force their  claims  until  the  decree  was  made,  or  who 
have  commenced  their  proceedings  upon  the  very 
same  day.  Let  me  consider  how  the  question  would 
stand  in  analogy  to  the  principles  and  practice  of  otiier 
courts.  The  dass  of  actions  which  approximate  most 
nearly  to  the  present  case  are  the  cases  of  creditors 
proceeding  to  recover  their  claims  from  the  executors 
of  a  deceased  testator.  Although  such  actions  are 
personal  in  point  of  form,  in  substance  they  may 
be  considered  as  proceedings  in  rem ;  for  if  the  cre- 
ditor succeeds  in  his  suit,  he  is  to  be  paid  out  of  the 
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assets  of  the  testator,  and  not,  in  ordinary  cases  at 
least,  out  of  the  property  belonging  to  the  executors 
themselves.  The  law  upon  this  point,  so  far  as  it  is 
necessary  to  examine  it  for  the  elucidation  of  this 
case,  is  to  be  found  in  Williams'  Treatise  on  Executors. 
It  is  not  my  mtention  to  go  through  the  whole  law 
as  it  is  there  laid  down;  it  is  sufficient  to  observe  that 
the  law  as  stated  in  the  5th  section  clearly  favours 
those  who  are  most  active  in  seeking  its  aid  and 
assistance.  After  enumerating  a  variety  of  claims 
which  are  entitled  to  priority  of  payment,  the  learned 
author  distinctly  lays  it  down,  that  amongst  creditors 
of  equal  degree  the  creditor  who  first  obtains  judg- 
ment must  be  paid  in  preference  to  all  others  of  the 
same  degree ;  that  in  order  to  insure  an  equal  dis- 
tribution of  the  estate,  a  bill  must  be  filed  on  be- 
half of  all  the  creditors;  and  unless  this  be  done, 
not  only  may  an  individual  creditor  obtain  a  prefer- 
ence by  his  greater  diligence,  but  even  a  court  of 
equity  will  not  interfere  to  prevent  a  preference  by  an 
executor  confessing  a  judgment. 

I  will  now  examine  whether  there  be  any  distinc- 
tion in  principle  between  the  present  case  and  the 
cases  to  which  I  have  referred.  The  vessel  has  been 
sold  under  a  decree  of  this  Court,  and  the  party  who 
has  obtained  the  judgment  will,  as  I  understand,  be 
required  to  give  what  may  be  termed  nominal  bail  to 
answer  ^'  all  latent  demands''  before  the  money  will 
be  paid  to  him  from  the  Registry  of  the  Court.  I 
have  considered  with  much  care  the  form  of  the  bond 
by  which  the  sureties  bind  themselves  upon  this  occa- 
sion.— ^It  is  to  this  efiect :  "  That  they  are  responsi- 
ble to  our  lady  the  Queen  to  restore  a  sum  of  money 
pronounced  to  be  due  by  the  Court  to  the  suitor  in 
the  cause,  in  case  any  person  shall  come  in  for  his  in- 
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terest  iti  the  flidd  sum  ;'*  the  BUieiies  ako  fltrther  biad 
themsdyes,  ihdr  hein^  executon  and  admiTiinfratogg^ 
**to  bring  into  the  RegiMry  of  die  Court  a  eotaitt 
sum  whensoever  the  Court  shall  order,  and  to  save 
harmless  the  Judge,  R^isti^ar,  Marshal,  and  all  offi- 
cers of  the  said  Court/'  These  concluding  words  ate 
inserted  exclusively  for  the  prdtection  of  this  Court  and 
its  officers ;  and  when  I  recollect  what  in  former  times 
was  the  legal  condition  of  the  officers  of  this  Court, 
vie.  that  they  might  be  held  responsible  for  «rror  if 
they  departed  in  the  slightest  degree  from  the  strict 
bounds  of  their  jurisdiction^  I  am  not  surprised  lliat 
these  words  should  be  inserted,  ex  abundanti  cautelA, 
foi^  their  pi*otection.  From  my  own  experience  in  this 
Court  I  am  not  aware  that  any  judicial  interpretatiim 
has  ever  been  put  upon  an  instrument  of  this  kind ; 
and  I  certainly  feel  it  is  no  easy  duty  to  attempt  the 
interpretation  in  the  present  instance.  In  order  to 
assist  the  case  of  Mr.  Bowdler's  parties,  the  instmuni^t 
in  question  must  be  construed  to  mean,  thAt  the  owneAi 
of  the  remaining  portion  of  the  cargo  on  board  this 
vessel  are  at  liber^  to  come  in  at  any  time  they  may 
think  fit,  and  having  established  their  ckdm  ate  entitli^ 
to  share  pro  toiJk  in  these  proceeds.  I  d6  not,  I  confess, 
so  read  the  instrument,  and  I  cannot  find  in  it  imy 
Wo]*ds  which  can  by  possibility  sustain  any  such  con- 
sti^Ction.  I  am  even  inclined  to  doubt  if  the  inidtru- 
ment  itself  has  any  application  at  all  to  a  claim  o( 
this  description.  Looking  to  the  whole  tenor  of  itj  I 
am  rather  disposed  to  believe  that  the  expression  re^ 
lerred  to  applies  exclusively  to  oridnal  interests  in 
the  subject-matter,  as  in  cases  of  title,  where  the  pro- 
ceedings had  been  in  poenam  and  the  ship  had  been 
condemned  without  an  appearance.  It  is  net  neces- 
sary, however,  that  I  should  decide  this  p<»nt  in  the 
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|nr3dmt  indtbuce;  it  ift  sufllcii^t  ibr  me  to  stat^^  that 
upMi  a  cafeAll  eotisideratioli  of  thid  ilidtruineiit,  I  can 
not  find  any  elpredridns  which,  by  the  tneat  extended 
condtraction,  can  be  interpreted  to  mean  that  a  siiitm- 
ptiof  petens,  who  has  obtained  Iiis  money,  shall  bring 
it  back  ht  the  purpose  of  sharing  it  With  a  subse- 
qitent  suitor  who  has  no  preferential  claim  r—t  say 
bring  it  back,  because,  as  fhr  as  this  ease  is  concerned, 
I  tee  no  distinction  in  principle  between  bringing 
back  the  money  and  being  prevented  from  receiving 
the  Whole  Without  paying  pin  over  to  another  person. 
If  I  am  Mtrect  in  the  view  which  I  have  thus  taken 
of  the  instrument  under  consideration,  it  is  dear  that 
as  fer  as  its  contents  ai^  concerned  it  can  furnish  no 
foundation  for  the  claim  which  is  now  set  up.  It 
may  be  said,  that  by  the  terms  of  the  instrument  I 
am  empowered  to  order  the  money  to  be  brought 
back.  It  may  be  that  I  am  possessed  of  such  an 
authority,  but  I  cannot  rediiitribute  the  money  so 
brought  back  by  the  force  of  any  directions  which 
are  to  be  found  in  the  instrument ;  neitlier  can  I  dis- 
CDV^  anv  principle  of  equity  as  administered  in  other 
courts  wnich  would  justify  me  in  taking  such  a  step. 
No  court  of  equity  I  am  satisfied  would  interpose  its 
authority  to  any  such  ektfent  in  favour  of  a  creditor 
who  should  come  in  and  invoke  its  interference  after 
a  decree  had  been  obtained  by  another  creditor  of  the 
same  degree ;  and  it  would  ill  become  this  Court,  ex- 
ercising as  it  does  an  equitable  as  well  as  a  legal  ju- 
risdiction, to  do  that  which  a  court  of  equity  would 
decline. 

It  has  been  suggested  that  the  ancient  practice  of 
the  Court,  as  it  has  long  been  understood,  is  in  fitvout 
of  the  application,  and  bears  out  the  daim  which  is 
set  up.    If  thib  be  so,  and  the  proof  of  such  practice 
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be  satis&ctorily  established,  it  would  undoubtedly  be 
my  duty  to  conform  to  that  practice,  however  opposed 
to  my  own  views  and  reasoning  upon  the  matter. 
But  I  must  first  be  satisfied  that  such  a  practice  really 
exists.  If  the  practice  has  a  legal  existence,  in  the 
long  series  of  years  during  which  this  Court  has  exer- 
cised its  jurisdiction,  cases  must  surely  have  occurred 
in  which  the  asserted  practice  has  been  applied.  I 
myself  know  of  no  such  cases,  and  none  have  been 
mentioned ;  and  in  the  absence  of  such  cases  I  do  not 
feel  disposed,  upon  the  mere  understanding  that  such  a 
practice  has  prevailed  in  this  Court,  to  depart  from  a 
principle  which  has  been  distinctly  recognized  and 
adopted  in  other  courts.  In  the  course  of  the  argument 
I  have  been  referred  to  the  statute  53  Geo.  III.  c.  159, 
and  it  has  been  urged  by  one  of  the  learned  counsel, 
I  believe  Dr.  Harding,  that  I  might  give  the  relief 
prayed  for  under  the  provisions  of  this  statute,  by 
calling  in  aid  the  15th  section.  The  15th  section  is 
in  these  words :  "  Be  it  fiirther  enacted,  that  if  any 
suit  for  any  such  loss  or  damage  as  aforesaid  shall  be 
instituted  or  depending  in  any  court  competent  to 
act  as  a  court  of  equity  for  the  purposes  of  this  act, 
such  court  shall  and  is  hereby  authorized  and  em- 
powered to  proceed  in  such  suit  for  such  purposes,  in 
the  same  manner  and  under  the  same  regulations  and 
with  the  same  powers  as  are  herein  given  to  courts  of 
equity,  so  far  as  the  same  are  applicable  to  the  nature 
of  such  court  and  the  forms  of  proceedings  therein, 
and  such  court  shall  use  all  such  means  as  a  court  of 
equity  is  by  this  act  empowered  to  use  for  the  pur- 
poses of  this  act."  Assuming  for  the  purposes  of  this 
discussion  that  the  Court  of  Admiralty  is  included 
under  the  provisions  of  this  section,  the  following 
difficulty  arises :  viz.  that  the  right  of  filing  the  bill 
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in  eqiiity  is  exclusively  given  by  the  act  to  the  owners       l^itrd^ 
for  tiieir  protection,  and  not  to  the  claimants  for  their 


advantage.  This  is  a  difficulty  which  I  am  unable  to  sarTciw. 
overcome,  and  however  desirous  I  should  have  been 
to  have  assisted  the  claimants  if  their  application  had 
been  made  in  due  time,  that  is,  before  my  decree  was 
pronounced,  I  am  clearly  of  opinion  that  I  cannot 
now  extend  in  their  behalf  the  provisions  of  this 
statute  beyond  the  limits  which  the  legislature  in* 
tended.  The  power  conferred  by  the  statute  is  a 
power  created  by  act  of  parliament,  and  must  be 
limited  by  the  terms  of  the  act  itself. 

In  concluding  my  remarks  upon  this  part  of  the 
case  I  may  hero  observe,  that  if  bail  had  been  given 
in  the  present  instance,  such  bail  I  apprehend  would 
have  been  responsible  only  to  the  plaintiffs  in  the 
action  which  they  had  bailed.  It  could  not,  I  con* 
cdve,  for  a  moment  be  contended,  that  the  claimants 
bringing  the  subsequent  actions  would  have  any  title 
to  recover  against  such  bail  or  to  participate  in  any 
fund  which  they  might  bring  into  the  Registry  of 
this  Court  in  discharge  of  their  liabilities  as  bail. 
The  whole  question  which  has  formed  the  subject  of 
this  discussion  will  roceive  a  more  satis&ctory  solution 
by  a  short  referonce  to  first  principles.  How  stood 
th^  ancient  law  with  respect  to  cases  of  damage? 
By  the  ancient  law,  owners  of  damaging  vessels  were 
responsible  to  the  full  extent  of  the  damage  which 
they  had  occasioned,  and  the  parties  complaining  of 
the  loss  or  dams^e  might  proceed  at  their  election 
either  in  this  Court  or  the  courts  of  common  law. 
If  the  owners  of  the  damaging  vessel  bailed  an  action 
brought  against  them  by  one  set  of  claimants  in  this 
Court,  other  parties  whose  property  had  been  injured 
might  arrest  tiie  vessel  in  a  second  and  separate  action. 
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3M  iM.    '^^  '  ooBceivB  might  have  beea  doae  totileB  quoties ; 

and  where  all  paitiea  were  equally  active  i»  briugiBg 

SAKAonr.  their  suits  before  any  inal  decree  was  pronouiioed, 
the  prooeediugs  of  the  Court  were  so  regulated  as  to 
seeure  a  rateable  distribution  of  the  fond  between  the 
various  claimants  having  similar  claims ;  a  preference 
however  was  at  all  times  given  to  the  party  who  by 
his  vigilance  availed  himself  first  of  the  remedy  of 
the  law  in  obtaining  a  judgment.  Having  once  ob- 
tained such  judgment  be  could  not  be  compelled  to 
surrender  the  ben^t  of  the  Court's  decree,  by  sharing 
it  with  other  claimants  who  might  have  heem  less 
active.  How  do  these  principles  apply  to  the  preeent 
case?  It  is  said  that  the  ship  is  a  foreign  ship,  and 
that  in  consequence  of  the  ownem  being  reaidient 
abroad  the  right  of  action  which  remains  to  the  injured 
parties  is  altogether  nugat(»ry.  Be  it  sp  i  will  that 
circumstance  entitle  a  person  who  has  not  exercised 
his  right  of  proceeding  with  proper  diUgenoe  to  share 
with  him  who  has  ?  I  am  of  opinion  that  it  would 
not.  I  will  put  the  following  osse: — a  creditor 
brings  an  action  against  an  aemtov  in  a  court  of 
equity,  the  creditor  recovers  a  judgmmit,  and  the 
executor  afterwards  quits  the  country  and  escapes  out 
of  the  jurisdiction  of  the  court ;  could  another  cre- 
ditor who  had  neglected  to  stse  whilst  the  executor 
was  in  this  country,  demand  from  the  court  that  the 
money  received  under  the  judgment  by  the  first  ere* 
ditor  should  be  distributed  pro  rata  in  liquidation  of 
thdr  respective  claims?  Clearly  not.  The  same 
principle,  it  appears  to  me,  is  directly  applicable  to 
proceedings  in  this  Court  in  a  case  of  this  desorip- 
tion;  and  I  do  not  oonsider  that  I  should  be  justified 
in  maldng  any  distinction  in  the  present  instance  upon 
the  grounds  of  the  suggested  difficulties  arising  fimn 
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the  drcmnstanoeB  that  the  vessel  is  a  foreigii  veatel    oJl^l^;^^ 

and  the  ownere  are  feddent  alm)ad.  

I  must  now  advert,  in  oondusion,  to  another  ground  sabagsv. 
which  hafl  been  urged  in  support  of  this  application ; 
yiz.  the  alleged  agreonent  between  the  proctors  of  the 
respective  parties  in  the  cause*  It  is  aTarred  in  the 
act  on  petition,  first,  that  Mr.  B.,  the  proctor  for  the 
parties  making  this  apjdieation,  delayed  commencing 
his  action  with  the  consent  of  the  proctor  f(M»  the 
promoters  of  the  original  suit.  Secondly,  that  thare 
was  a  mutual  agreement  between  the  proctors  that  all 
parties  should  shape  mteably  in  the  proceeds  of  the 
yessel.  These  averments  would  be  important  if  duly 
established;  but  how  are  they  met  in  the  present 
instance?  Why  they  are  met  by  a  distinct  and  total 
denial  on  the  oilier  side.  *^  M.  expressly  denied  that 
he  ever  at  any  time  recognized  the  claims  of  B.'s 
parties  to  participate  rateably  with  his  parties  in  the 
j»ocaeds  of  the  sale  of  the  Saracen,  or  that  any  pro- 
posal for  the  division  of  the  proceeds  amongst  all  the 
owners  of  the  Diligent  and  her  cargo,  in  proportion 
to  the  damage  sustained  by  them  respectively,  were 
ever  made  to  him  at  any  time  prior  to  the  month  of 
June  last."  The  act  on  petition,  I  am  aware,  is  sup- 
ported  by  the  affidavit  of  Messrs.  B.  and  B.,  and  no 
affidavit  has  been  made  in  support  of  this  averment 
which  is  set  forth  in  the  answer  to  the  act.  With 
respect  to  the  affidavit  of  Messrs.  B.  and  B.,  I  enter- 
tain not  a  shadow  of  a  doubt  but  that  such  affidavit 
contains  their  real  apprehension  of  all  the  facts;  at 
the  same  time  I  cannot  suppose  that  the  proctor  on 
the  other  side,  in  setting  fortii  the  statement  contained 
in  his  answer,  has  made  averments  as  to  his  own  per- 
sonal acts  in  these  proceedings  which  are  not  true  in 
his  belief.    It  is  no  part  of  my  present  duty  to  recon- 
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cile  these  contradictory  statements,  neither  is  it  my 
intention  to  enter  more  in  detail  into  the  agreement 
itself,  because  I  am  of  opinion  that  the  asserted  agree- 
ment, even  if  established,  could  not  be  carried  out  by 
the  authority  of  this  Court.  If  it  be  a  valid  agreement, 
its  enforcement  belongs  to  the  jurisdiction  of  other 
courts,  and  to  those  courts  the  parties  must  resort 
for  any  assistance  they  may  require.  Then  how 
stands  the  real  question  whidi  I  have  to  determine? 
I  am  asked  to  alter  a  decree  made  by  the  Court  in 
&your  of  parties  who  have  been  vigilant  in  support- 
ing their  own  claims,  and  to  deprive  them  of  a 
great  part  of  the  benefit  of  such  decree,  by  making 
them  ^are  it  with  others  who  have  been  less  diligent 
and  less  careful  of  their  own  interests.  I  am  of 
opinion  that  I  am  not  authorized  so  to  do,  either  by 
law  or  by  the  practice  of  the  Court.  I  must,  there- 
fore, pronounce  against  this  application  for  a  pro  rat& 
distribution  of  the  proceeds,  and  direct  the  proceeds 
to  be  paid  out  to  Mr.  Middleton's  parties.  Looking 
to  the  difficulties  of  the  case,  and  considering  that  the 
question  which  I  have  had  to  decide  has,  I  believe, 
come  before  the  Court  in  its  present  shape  as  a  ques- 
tion prim®  impressionis,  I  do  not  think  I  am  called 
upon  to  make  any  order  as  to  costs. 


25t&  March. 

Where  a  bond 
of  bottomry  ii 
given  upon  tbe 
■hip  alone,  and 
another  bond  is 
likewise  given 
upon  the 
only,  ■ 


LA  CONSTANCIA. 

TN  this  case  (reported  suprk,  p.  404)  the  Court 
decided  that  die  two  bonds  upon  tlie  ship  only 
should  be  paid  out  of  the  proceeds  of  the  ship  exclu- 
sively, and  that  the  bond  upon  the  cargo  alone  should 
be  paid  first  out  of  the  proceeds  of  the  freight,  and 
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if  these  should  be  insufficient  that  the  balance  should       1846. 

be  made  good  out  of  the  cargo.     The  consignees  of ^^^-^ 

the  cargo  brought  into  the  Registry  the  sum  of  conrincu. 
£1550,  part  of  the  value  of  the  cargo,  being  the  fofp>Jo«^. 
iull  amount  of  the  bond  upon  the  cargo.     They  were  men's  waget 
also  about  to  bring  in  the  amount  of  the  freight,  but,  fij?^pro  rat?oat 
at  the  instance  of  the  bondholders,  they  paid  out  of  it  of  {hJ  SS^ 
the  simi  of  £554 :  Is.  Irf.  to  answer  demands  for  pilot-  thefreighu 
age,  towage,  and  seamen's  wages.    The  question  was  tioDohCSbood- 
'  argued  on  the  3rd  of  February,  whether  these  claims  thf^Jnl^**'' 

■-  for  wages,  pilotage,  and  towage,  should  fisdl  upon  the  ^V^^^^j^^ 

-^  freight  alone,  or  should  be  paid  pro  rata  out  of  the  ©nt  of  the  pro- 

proceeds  of  the  ship  and  freight.     The  Court  having  freight  in  the 
^  taken  time  to  consider  its  judgment,  the  case  now  SljecS?™*' 

"-  came  on  for  decision. 

-  In  arguing  the  case  it  was  submitted  by — 

:.*'  Addams  for  the  consignees  of  the  cargo. — That  it 

r  was  the  settled  law  of  the  Court,  where  a  bond  was 

t*         given  upon  the  cargo,  that  the  ship  and  freight  must 

L«^         be  first  applied  in  satisfection  of  the  bond,  and  that 

;:;         there  was  no  claim  against  the  owners  of  the  cargo 

•X.         until  these  funds  were  exhausted.     This  doctrine  had 

j:  been  laid  down  by  Lord  Stowell  in  the  case  of  the 

^i         Prince  Regent,  and  had  been  specially  referred  to  and 

upheld  by  the  Court  in  delivering  its  judgment  when 

the  case  was  last  before  the  Court.     That  by  its  last 

decision  the  Court  had  already  decided,  that  the  two 

bonds  upon  the  ship  must  look  for  payment  to  the 

proceeds  of  the  ship  only,  and  that  the  freight  was  to 

constitute  the  primary  fund  for  the  payment  of  the 

^  bond  upon  the  cai^o.     How  far  would  that  decision 

be  afiected  by  granting  the  application  now  made  on 

u.;         behalf  of  the  bondholder  upon  the  ship  ?     The  eflfect 

*  -         would  be,  that  the  former  decision  of  the  Court  would 

^  VOL.  II.  I  I 
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1 846.  in  a  great  degree  be  rendered  nugatory,  because  instead 
— — ^*^^-  of  the  whole  freight,  minus  its  quota  of  these  paymenta, 
CoNi^ANcu.  g^i^g  *^  *^^  reUef  of  the  cargo  by  a  strict  appropria- 
tion of  the  proceeds  to  the  bond  upon  the  caigo,  a  great 
portion  would  be  exhausted  in  favour  of  the  bonds 
upon  the  ship.  The  practical  result,  therefore,  would 
be  a  partial  reversal  of  the  former  sentence  of  the  Court. 
Relief  would  be  given  to  the  bondholder  upon  the 
ship  instead  of  the  owner  of  the  cargo,  and  this,  too, 
at  the  expense  and  out  of  the  pocket  of  the  owner 
of  the  cai'go.  That  such  an  appropriation  of  the  pro- 
ceeds would  be  contrary  to  all  principles  of  law  or 
equity.  By  the  law  of  the  Court  the  ship  and  freight 
were  rateably  liable  for  the  debts  and  expenses  which 
had  been  incurred  in  the  present  instance.  This  had 
been  laid  down  and  acted  upon  by  the  Court  in  the 
case  of  the  Dowthorpe,  (2  Rob.  jun.  p.  75,)  and  there 
was  nothing  in  the  circumstances  under  which  the 
application  was  made  that  could  take  the  case  out  of 
the  principle  laid  down  by  the  Court  in  the  case  of 
the  Dowthorpe. 

Haggard  for  the  holders  of  the  bonds  upon  the 
ship. — The  wages  of  the  mariners  constitute  the  larger 
portion  of  the  demands  which  have  been  paid  out  of 
the  freight  in  the  present  instance,  and  the  law  of 
this  Court  looks  to  the  freight  as  the  primary  frmd 
for  the  payment  of  such  wages.  In  the  case  of  the 
Juliana,  2  Dodson,  p.  510,  the  doctrine  is  laid  down 
by  Lord  Stowell  in  these  words : — "  The  mariner  goes 
to  sea  upon  the  single  security  of  the  freight;  his 
labours  and  perils  have  nothing  else  to  trust  to;  if 
that  goes,  every  thing  goes ;  he  has  no  step-father,  if 
I  may  so  say,  in  the  character  of  .insurer,  to  supply 
the  loss."     If  this  be  the  doctrine  of  the  Court  upon 
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the  high  authority  of  Lord  Stowell,  it  is  clear  that  i846. 
the  demands  in  this  case  have  prim^  fade  been  satis-  ^<*  ^^^^ 
fied  out  of  the  fiinds  which  could  be  most  appropri-  ^  ^ 
ately  employed  for  the  purpose.  Is  there  anythmg 
in  the  circumstances  of  the  case  to  induce  the  Court 
to  interfere  with  the  arrangement  by  which  these 
demands  have  been  satisfied  ?  I  subn[ut  there  is  not 
On  the  contrary,  a  strong  reason  may  be  drawn  in 
&vour  of  the  arrangement  as  it  now  stands,  from  the 
consequences  which  must  fall  upon  the  bondholders 
upon  the  ship  if  the  Court  should  accede  to  the  doc- 
trine laid  down  upon  the  other  side.  What  would  be 
the  effect  ?  Why,  that  the  holders  of  the  first  bond 
upon  the  ship  must  inevitably  loose  the  whole  of  the 
money  they  have  advanced.  The  Court  exercises  an 
equitable  as  well  as  a  legal  jurisdiction  in  these  mat- 
ters, and  it  would  surely  be  contrary  to  all  equity  that 
this  loss  should  be  entailed  upon  the  bondholder, 
when,  by  a  proper  marshalling  of  the  assets,  such  a 
result  might  be  avoided. 

Judgment. — Dr.  JLushington. 
The  learned  judge  having  adverted  to  the  circum- 
stances of  the  case,  and  having  restated  the  law  with 
respect  to  the  bond  upon  the  cargo  only,  to  the  effect 
laid  down  in  his  former  judgment,  (vide  supra,  page 
405,)  proceeded  to  observe : — In  the  existing  state  of 
things  I  have  been  compelled  to  go  through  these 
details  in  order  that  I  might  show  the  true  principle 
of  applying  the  proceeds,  otherwise  I  could  not  say 
in  what  way  the  charges  on  the  fiinds  should  be  de- 
frayed. I  now  come  to  the  real  question,  viz.  out  of 
what  frind  are  the  wages,  pilotage,  and  towage  to  be 
paid  ?  I  am  asked  to  decree  that  these  charges  should 
be  defrayed  out  of  the  freight  solely.     Why  ?     For 

ii2 


464  CASES  DETERMINED  IN 

1846.        what  reason  should  I  hold  the  ship  exempted  ?     The 

25th  March,  ^  ^ 


ship  prima  facie  is  as  much  benefited  by  the  services 
CoN»TANciA.    ^^  ^h^  P^l^*  ^^^  seamen  as  the  freight.     But  I  am 
desired  so  to  exempt  the  ship,  and  to  charge  the 
freight  exclusively,  that  I  may  rescue  the  holder  of 
the  first  bond  upon  the  ship  from  a  total  loss  of  the 
money  which  he  has  advanced ;  and  the  holder  of  the 
second  bond  from  a  partial  loss  of  his  advances.     I 
should  be  very  desirous  that  this  might  be  done,  if  it 
could  be  done^  with  justice  to  other  parties ;  but  what 
will  be  the  consequence  if  I  accede  to  the  prayer  of 
these  bondholders?     Why  the  owner  of  the  cargo 
must  be  the  suflTerer.     I  cannot  relieve  the  former 
without  taking  from  the  latter.     The  owner  of  the 
cargo  can  never  be  affected  by  any  bond  of  bottomry 
until  the  ship  and  freight  are  exhausted,  and  he  ought 
never  to  be  made  liable  for  wages,  pilotage,  and  towage 
directly.     This  I  am  called  upon  to  do  indirectly  in 
the  present  instance,  by  making  the  decree  as  prayed 
for.     I  know  of  no  principle  of  equity  that  would 
justify  me  in  making  such  a  decree.     If  the  interests 
of  the  bondholders  were  alone  concerned,  and  the 
ship,  freight  and  cargo  belonged  to  one  individual, 
some  such  principle  might  possibly  be  found,  and  I 
might  make  him  who  had  a  treble  security  upon  ship, 
freight,  and  cargo,  resort  to  the  cargo,  in  order  that 
others  who  had  a  security  upon  one,  viz.  the  ship  only, 
might  be  paid.     That  is  not  the  state  of  the  case  here. 
The  intermediate  bond  is  on  the  cargo  alone.     The 
peculiar  interest  of  the  owner  of  the  cargo  intervenes, 
and  that  interest  I  am  bound  to  protect.     His  interest 
is,  that  the  proceeds  of  the  ship  and  freight  should  be 
rateably  applied  to  the  discharge  of  liens  which  legally 
fall  upon  them  in  the  first  instance :  next,  that  the 
two  bonds  upon  the  ship  should  be  paid  out  of  the 
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remaining  proceeds  of  the  ship,  and  then  all  other       1846. 
demands  which  may  stand  in  pari  conditions     The  —  -"— -*- 
result  then  is,  that  £554 :  Is.  Irf.,  the  amount  of  the    conbJ^kcu. 
wages,  pilotage,  and  towage,  must  first  be  paid  rate- 
ably  out  of  the  gross  freight  (£794 :  2s.)  and  the  pro- 
ceeds of  the  ship  (£499 :  25.  4rf.) ;  the  effect  will  be 
that  £285 :  U.  2d.  will  be  left  to  pay  the  bond  of  the 
9th  of  April,  and  £453 :  3^.  \0d.^  the  balance  of  the 
freight,  to  pay  the  bond  on  the  cargo  before  the  cargo 
is  resorted  to. 

Before  this  judgment  was  delivered  an  application 
was  made  by  Dr.  Jenner^  on  behalf  of  the  owners  or 
consignees  of  the  silver  which  had  been  sold  at  Bahia, 
claiming  to  be  repaid  in  preference  to  the  bondholders 
or  any  other  creditors  the  amount  of  the  silver  which 
had  been  sold.  The  learned  judge,  after  intimating 
an  opinion  that  the  claim  in  question  was  more  pro- 
perly a  question  of  average,  directed  the  matter  to 
stand  over  for  further  argument,  stating  that  he  would 
not  order  the  proceeds  to  be  paid  out  of  the  Registry 
until  the  prayer  had  been  argued  and  considered. 


THE  OCEAN.    Ward.  ^siamov. 


TN  this  case,  reported  suprk,  page  429,  two  bonds  objectioiitothe 

of  bottomry  were  referred  generally  to  the  Re-  R^ui^r  ai 
gistrar  and  merchants  to  report  thereon.  Hw^of  *bot. 

Upon  the  11th  of  March  the  Registrar  and  mer-  tomr^^^mpart 
chants  reported,  that  upon  the  two  bonds  in  question     Where  the 
there  was  due  to  Mr.  Hall,  the  bondholder,  the  sum  bought  u^the 
of  £629:13«.  7d.,  together  with   mterest  at  4  per  ^•^^f,^^*^^;^^ 
cent,  from  the  26th  of  July,  1844,  when  the  bonds  ^*!«  »**'?•"  *,^ 

-  ,  ._  •' '  ATI*  discount  of  £60 

became  due,  until  payment  thereof.     In  this  report  petceou^the 
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1846. 
2Stk  May, 

Tns  Ocean. 

boDdholder  not 
at  liberty  to 
convert  tben 
into  a  lien  upon 
the  ship,  by  re- 
paying himself 
out  of  monies 
advanced  by 
him  upon  hot- 
tomiy. 

Allowance  of 
the  Registrar 
and  merchanta, 
that  mch  d^ts 
should  be  in- 
cluded in  the 
bond  and  the 
amount  of  the 
sums  actually 
paid  for  them, 
overruled,  and 
the  claim  di- 
rected to  be 
struck  out. 


the  Registrar  and  merchants  allowed  Mr.  Hall  the 
debts  which  he  had  purchased  of  the  ship's  creditors 
at  Sydney,  to  the  amount  of  the  sums  which  he  had 
actually  paid ;  they  also  allowed  the  maritime  inte- 
rest at  35  per  cent.,  together  with  the  10  per  cent, 
commission  charged  upon  the  receipts  and  disburse* 
ments  of  the  vessel  on  the  homeward  voyage. 

This  report  was  objected  to  on  behalf  of  the  mort- 
gagee, and  the  objections  were  argued  by 

Harding  for  the  mortgagee. 

Addams  and  Mobinsonj  contrk. 

Judgment. — Dr.  Lushingtan. 
When  this  case  was  last  before  the  CJourt  I  ex- 
pressed my  opinion  that  the  entire  case  was  surrounded 
with  circumstances  of  very  great  suspicion.  I  there- 
fore adopted  the  course  of  referring  to  the  Registrar 
and  merchants  the  whole  of  the  accounts,  in  order 
that  they  might  investigate  and  ascertain  what  were 
the  real  sums  advanced  by  Mr.  Hall,  what  the  pay- 
ments he  had  made,  and  what  balance  was  due  to 
Mr.  Hall,  upon  which  a  bond  of  bottomry  could 
legally  be  taken.  It  is  obvious  that  in  all  questions 
of  this  kind  this  mode  of  referring  the  accounts  for 
investigation  is  of  great  importance  in  informing  the 
ultimate  judgment  of  the  Court,  more  especially  as 
regards  the  question  of  costs.  Suppose,  for  instance, 
a  very  considerable  sum  is  claimed  under  the  bond  in 
issue,  and  that  claim  is,  after  a  long  litigation,  cut 
down  and  reduced  to  a  very  small  amount.  In  such 
a  case  the  bondholder,  I  apprehend,  would  have  no 
right  to  demand  at  the  hands  of  the  Court  the  costs 
of  that  litigation,  which  was  occasioned  by  the  great- 


TbbOcban. 
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nesB  of  his  overcharge.    Again,  the  inyestigation  is       i846. 
of  importance  in  another  point  of  view,  viz.  that  the  *^' 

Registrar  and  merchants,  by  their  experience  in  mer- 
cantile matters,  might  elicit  and  detect  a  multitude  of 
errors,  and,  in  some  cases,  even  a  falsification  in  the 
charges,  proving  that  a  system  of  fraud  has  been  pur* 
sued  by  the  asserted  bondholder  in  his  dealings  with 
the  vessel ;  in  which  case  the  Court  would  not  pro- 
nounce for  a  single  sixpence.  In  the  present  instance 
the  Registrar  and  merchants  have  made  their  report 
in  the  usual  form,  and  their  report  having  been  ob- 
jected to  by  the  mortgagee  of  tiie  vessel,  I  have  now 
to  consider  the  efiect  of  the  objections  which  have 
been  raised.  The  first  and  most  important  question 
is,  whether  Mr.  Hall,  having  purchased,  at  less  than 
their  real  amount,  certain  debts  contracted  for  the  ser- 
vice of  the  ship,  is  entitled  to  recover  under  the  bond 
executed  at  Sydney  the  sums  of  money  which  he  ac- 
tually did  pay  to  the  creditors  on  account  of  such 
debts.  It  has  not  been  contended  upon  the  present 
occasion,  that  Mr.  Hall  is  entitled  to  the  whole  nomi- 
nal amount  of  these  debts :  his  claim  is  now  limited 
to  the  sums  actually  paid  by  him  to  the  creditors  in 
consideration  of  the  transfer  of  their  debts.  The 
question  then  arises  whether,  in  point  of  law,  the 
transfer  of  such  debts  by  the  original  creditors  con- 
veyed to  Mr.  Hall  any  power  to  convert  them  into  a 
lien  upon  the  ship  itself,  by  repaying  himself  the 
amount  out  of  monies  advanced  by  him  upon  a 
bond  of  bottomry.  I  well  recollect  the  observations 
which  I  made  upon  this  point  when  the  case  was  last 
before  me ;  and  in  making  those  observations  I  had 
in  view  the  case  of  the  Augusta,  decided  by  Lord 
Stowell,  and  reported  in  the  4th  volume  of  Dodson's 
Reports,  p.  283.     Looking  to  the  principle  laid  down 
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1846.       by  the  very  eminent  judge  who  decided  that  case,  I 

^^^—  have  no  hesitation  in  saying,  that  Mr.  Hall  was  not 

ThiOcbak.  ^^  liberty  to  make  any  such  conversion.  It  has  been 
said  in  die  course  of  the  argument,  if  a  person  may 
advance  money  upon  bottomry  for  the  payment  of 
debts  due  to  other  creditors,  why  may  he  not  do  so 
with  r^ard  to  his  own  claims  against  the  vessel? 
The  reason  is  obvious,  viz.  that  it  would  lead  to  a 
course  of  dealing  with  the  vessel  which  would  open 
a  door  to  every  description  of  fraud,  and  would,  more- 
over, be  subversive  of  the  foundation  upon  which  the 
law  of  bottomry  is  based.  Another  observation  was 
also  thrown  out  in  the  ailment, — ^that  in  preventing 
Mr.  Hall  fix)m  including  the  debts  of  the  original 
creditors  amongst  the  allowed  items  in  the  bond,  the 
Court  was  straining  against  him  the  principle  laid 
down  in  the  Augusta  to  an  extent  that  is  contrary  to 
the  course  of  justice  sfnd  equity :  I  cannot  admit  the 
truth  or  propriety  of  such  an  argument.  In  pur- 
chasing the  debts  Mr.  Hall  put  himself  into  the  place 
of  the  original  creditors;  and  his  right  to  recover 
those  debts  must  be  the  same  as  was  possessed  by  the 
creditors  themselves,  viz.  by  a  proceeding  against  the 
owners  or  the  person  who  contracted  the  debts  on 
personal  credit  originally.  I  am  clearly  of  opinion 
that  I  must  refer  back  the  report  to  the  Registrar 
and  merchants  to  have  these  items  struck  out  alto- 
gether. The  next  objection  which  has  been  taken  is, 
that  the  Registrar's  report  is  not  sufficiently  specific 
as  to  the  reasonableness  of  the  10  per  cent,  charged 
for  commission  upon  the  receipts  and  disbursements 
of  the  vessel  on  her  homeward  voyage.  This  objec- 
tion may,  I  think,  be  very  shortly  disposed  of  by  the 
simple  answer,  that  the  report  is  made  in  the  usual 
form,  and  that  it  is  not  the  general  course  for  the  Re- 
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gistrar  and  merchants  to  specify  that  such  a  claim  is       i846. 
reasonable  or  just :  they  allow  the  claim  generally,     ^thMay. 
thereby  expressing  by  implication  that  they  have  de- 
Uberated  upon  the  claim,  and  have  satisfied  them- 
selves that  it  is  not  unreasonable.     The  objection 
upon  this  part  of  the  report  must  be  overruled. 

I  have  now  to  consider,  in  conclusion,  the  general 
validity  of  the  bonds  in  question.  With  respect  to 
the  larger  and  primary  bond  executed  at  Sydney,  I 
think  that  I  am  bound  to  pronounce  for  its  validity ; 
at  the  same  time  I  cannot  express  my  opinion  in  too 
strong  terms  as  to  the  difficulties  that  Mr.  Hall  has 
thrown  in  the  way  of  his  own  case.  When  I  look  at 
the  letters  written  by  Mr.  Hall  in  Mr.  Rostrom's 
name  after  the  bankruptcy  of  Mr.  Rostrom,  and  when 
I  consider  the  species  of  veil  that  has  been  thrown 
over  the  whole  transaction,  I  am  satisfied  in  my  own 
mind,  that  the  opposition  which  has  been  offered  in 
these  proceedings  has  been  fully  justified ;  and  that 
those  interested  in  the  ship  did  perfectly  right  in  re- 
quiring that  the  justice  and  truth  of  the  bonds  in 
issue  should  be  thoroughly  sifted  in  this  Court.  With 
respect  to  the  bond  executed  at  Pemambuco,  I  con- 
fess that  I  at  first  felt  much  more  difficulty;  and 
the  difficulty  which  pressed  upon  me  was  this,  not 
that  Mr.  Hall  was  indebted  to  the  ship  to  the  amount 
of  £45,  his  passage  money  from  Sydney,  but  that 
whilst  the  vessel  was  at  Pemambuco  he  had  in  his 
possession  on  account  of  the  ship  bills  for  £240,  said 
by  the  Registrar  to  be  good  bills,  drawn  upon  parties 
in  London.  These  bills,  I  naturally  conceived,  might 
have  been  negotiable  at  Pemambuco  to  the  full  ex- 
tent of  the  ship's  necessities ;  and  if  so,  it  is  clear  that 
I  should  not  have  been  at  liberty  to  pronounce  for 
the  validity  of  this  bond.     I  am  now  informed  that 
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i84«.  these  bills,  not  having  been  accepted,  were  not  nego- 
— ' — -?^  tiable  at  Pemambuco :  this  feet  of  course  alters  my 
view  of  the  case,  and  removes  the  difficulty.  I  do 
not  think  the  doubtful  circumstance,  as  to  whether 
Mr.  Hall  ought  to  have  paid  his  passage  money  prior 
to  the  sailing  of  the  vessel  from  Sydney,  is  suffident 
to  operate  against  this  bond. 

I  therefore  pronounce  for  both  the  bonds,  subject 
to  the  deductions  to  which  I  have  referred.  With 
respect  to  the  costs,  after  much  deliberation  upon  the 
subject,  I  have  come  to  the  conclusion  that  it  is  my 
duty  to  give  costs  on  neither  side :  I  make  no  order 
as  to  costs. 


\Oth  Jun: 


THE  DUKE  OF  MANCHESTER.     Murray. 


A  claim  of  sal-  rnjug  ^yas  a  cause  of  salvage,  promoted  by  the 
a  steam  tug  dia-  owuers,  master  and  crew  of  the  steam  tug  the 

Sl^'Swre'  Copeland,  for  alleged  services  rendered  to  this  vessel 


thrtSTu^fihe  ^  g6**i^g  ^^r  off  the  Goodwin  Sand,  and  towing 
proceedings,  her  up  to  Loudou  upou  the  17th  December  last. 
x^ihyxh^^  Two  Other  actions  were  also  entered  for  salvage 
they  haTra^"*^'  scrviccs  arising  out  of  the  same  transaction ;  the  one 
d^ffilST^and^  ^^  entered  on  behalf  of  the  owners,  masters  and 
daoger,  by  crcws  of  the  lugger  Vampire  and  the  galley  Triumph 
ag!^uDdu|poD  of  Deal;  the  other  on  behalf  of  the  owners,  masterB 
uie  Sandwich  ^j  ^^^^  ^f  ^^le  luggcrs  United  Friends-and  Friends 
Goodwill  of  Ramsgate. 

The  acts  on  petition  of  the  several  salvors,  in 
substance  pleaded,  *^  that  the  vessel  was  discovered 
about  4  o'clock  p.m.  of  the  13th  December  aground 
upon  the  Goodwin  Sand;  whereupon  the  Triumph 
and  the  Vampire,  having  put  off  to  her  assistance, 
their  services  were  accepted,  and  the  Triumph  was 


lOth  Jum, 
Tbs  Dukb  of 

MAlfCHBSTKB. 


THE  HIGH  COURT  OF  ADMIRALTY.  471 

despatched  by  the  master  to  Ramsgate  to  procure  the  2f^' 
aid  of  a  steamer.  That  the  Copeland,  then  lying  at  < 
anchor  in  Ramsgate  Hole;  immediately  went  off,  and 
at  half  past  9  p.m.  came  up  with  the  Duke  of  Man- 
chester, and  found  her  at  such  time  stranded  mid  way 
between  the  Gull  Light  Vessel  and  the  North  Sand 
Head,  with  her  best  bower  anchor  and  chain  cable 
out,  and  thumping  and  striking  heavily  upon  the 
sand.  That  with  great  difficulty  and  exertion,  and  at 
the  imminent  risk  of  life  and  property,  the  master  of 
the  steamer  succeeded  in  gradually  dragging  the 
vessel  off  the  sand,  and  sheering  her  head  round  into 
deep  water,  when  he  took  her  in  tow,  and  was  pro- 
ceeding to  tow  her  into  the  Downs;  but  in  conse- 
quence of  the  damaged  condition  of  the  rudder  the 
Duke  of  Manchester  would  not  answer  her  helm,  and 
in  her  progress  to  the  Downs  steered  on  towards  the 
shore,  and  again  took  the  ground  upon  the  Sandwich 
Flats,  where  she  continued  fixed  until  about  12  a.m. 
of  the  15th  of  December.  That  during  the  interval 
every  exertion  was  made  by  the  several  salvors  for  the 
safety  and  preservation  of  the  vessel,  and  about  noon 
of  the  15th  the  ship,  having  been  lightened  of  a  large 
portion  of  her  cargo  by  the  crews  of  the  several  boats, 
she  was  hauled  off  the  sand  by  the  Copeland,  and 
towed  in  safety  into  the  Downs.  That  on  the  follow- 
ing day  she  was  towed  to  Southend,  where  she 
anchored  for  the  night,  and  upon  the  17th  she  was 
brought  into  the  West  India  Docks,  where  she  arrived 
at  about  half  past  2  p.m." 

The  answer  given  in  on  behalf  of  the  owners  of  the 
Duke  of  Manchester  in  substance  alleged : — That  the 
services  of  the  smaller  boats  were  confined  to  the 
mere  lightening  of  the  ship,  and  conveying  on  shore 
the  portions  of  the  cargo  taken  out  of  the  vessel,  and 
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1846.  that  at  the  time  theu*  services  were  engaged  the  boat- 
loi/i  Jttw.  ^gjj  ^^^  expressly  told  that  they  were  not  to  be 
employed  as  salvors,  but  were  to  be  paid  pro  opere  et 
labore.  That  the  Duke  of  Manchester  was  extricated 
from  the  Goodwin  Sand,  not  by  the  exertion  of  the 
steamer,  but  by  the  influence  of  the  tide.  That  the 
vessel  whilst  upon  the  sand  was  in  no  danger  of  being 
lost,  and  that  no  risk  of  loss  of  life  or  property  was 
incurred  by  the  master  and  crew  of  the  Copeland. 
That  when  she  got  off  the  Goodwin  Sand  the  Duke 
of  Manchester  had  sustained  no  damage,  and  that  her 
subsequent  injuries  were  occasioned  by  the  gross  neg- 
ligence and  misconduct  of  the  steamer  in  towing  her 
out  of  her  proper  course  to  the  Downs,  and  running 
her  aground  on  the  Sandwich  Flats.  That  by  reason 
of  the  premises  the  owners  were  entitled  to  be  dis- 
missed from  further  observance  of  justice  in  the  suit 
The  case  was  argued  by 

Addams  and  Bayford  for  the  Copeland. 

Phillimore  and  Jenner  for  the  Triumph. 

Haggard  and  Robinson  for  the  United  Friends  and 
Friends  Goodwill. 

Queen's  Advocate  and  Harding  for  the  owners. 

The  Court  was  assisted  by  Trinity  Masters. 

Judgment. — Dr.  Lushington. 

Gentlemen, — The  part  of  this  case  upon  which  I 

shall  have  to  request  the  benefit  of  your  opinion  is 

confined  to  the  claim  which  is  set  up  by  the  owners 

and  crew  of  the  Copeland.     With  respect  to  the 
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smaller  vessels,  their  claims  involve  no  question  of       i846. 
nautical  skill,  risk,  or  danger  beyond  such  as  the 


Court  is  in  the  daily  habit  of  deciding  by  its  own  un-  \u^unL 
assisted  judgment.  You  will  therefore  dismiss  the 
smaller  vessels  entirely  from  your  consideration.  The 
case  of  the  Copeland  embraces  two  distinct  questions : 
1st,  What  were  the  services  she  performed  whilst  the 
Duke  of  Manchester  was  upon  the  Goodwin  Sand, 
and  how  far  those  services  were  essential  to  the  getting 
her  off?  2ndly,  What  was  done  by  her  at  a  subse- 
quent period  in  attempting  to  conduct  her  into  the 
Downs  ?  The  statement  on  behalf  of  the  Copeland 
is,  that  the  Duke  of  Manchester,  having  got  upon  the 
Goodwin  Sand  duriiig  the  afternoon  of  the  13th  De- 
cember, the  master  despatched  a  small  vessel  to  crave 
the  assistance  of  a  steamer,  and  the  Copeland  in  con- 
sequence of  that  summons  went  to  her  assistance. 
Let  us  consider,  in  the  first  instance,  what  was  the 
degree  of  danger  in  which  the  Duke  of  Manchester 
was  placed,  what  were  the  measures  pursued  by  the 
Copeland,  and  whether  those  measures  were  successful 
in  getting  the  vessel  off  the  sand,  or  whether  she  ulti- 
mately came  off  by  the  flowing  of  the  tide.  I  will 
here  refer  you  to  the  affidavit  of  Richard  Sheresby, 
the  master  of  the  Copeland,  so  far  as  it  relates  to  this 
division  of  the  subject.  He  states,  "  that  he  directed 
the  steam  tug  to  be  steered  in  different  directions  to 
endeavour  to  find  the  said  vessel  (the  tug's  crew 
feeling  the  way  with  the  lead),  when,  about  half  past 
9  p.m.,  a  light  was  descried  at  a  short  distance  from 
the  tug ;  whereupon  the  Copeland  was  steered  towards 
it,  and,  on  approaching  near  thereto,  it  was  found  to 
proceed  from  some  lighted  coals  hanging  over  the 
side  of  the  Duke  of  Manchester,  and  it  was  then 
ascertained  that  the  said  vessel  had  gone  on  the  sand 
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iwa.       midway  between  the  Gull  Light  Vessel  and  the  North 

— '—  Sand  Head,  and  was  at  such  time  there  stranded,  with 

ivuwHMTM.  her  best  bower  anchor  and  chain  cable  out,  and  which 
had  been  let  go  on  the  edge  of  the  sand  on  her  first 
striking  thereon,  and  that  the  said  vessel  was  more- 
over striking  and  thumping  heavily  on  the  sand  by 
reason  of  the  heavy  sea  then  running."  He  then 
goes  on  to  say,  "  that  in  the  course  of  about  half  an 
hour,  and  afber  great  difficulty  and  many  inefiectual 
attempts,  the  Copeland  was  placed  in  such  a  position 
to  windward  of  the  Duke  of  Manchester  that  a  line 
was  hove  on  board,  whereby  two  hawsers,  one  six 
inch  and  the  other  seven  inch,  were  passed  from  the 
Duke  of  Manchester  to  the  Copeland ;  that  the  said 
hawsers  were  made  fast  to  the  towing  hooks  on  board 
the  Copeland ;  and  (I  now  come  to  an  averment  to 
which  I  must  invite  your  very  particular  attention) 
that  during  this  operation  the  steam  tug  pitched  in 
such  a  frightful  manner  that  the  lives  of  all  on  board 
her  were  exposed  to  the  most  imminent  danger. 

Now,  gentlemen,  I  do  not  mean  to  detain  you  by 
reciting  from  this  affidavit  all  the  details  which  follow 
this  averment,  as  to  the  repeated  breaking  of  the 
hawsers,  or  the  various  attempts  that  were  made  to 
drag  the  vessel  off  the  sand.  I  must,  however,  again 
direct  your  particular  attention  to  another  averment, 
with  which  the  affidavit  of  this  witness  concludes ;  it 
is  in  these  words: — ^^  he  lastly  made  oath,  that,  had  it 
not  have  been  for  the  services  of  the  Copeland,  the 
Duke  of  Manchester,  with  her  cargo,  must  have  been 
inevitably  lost ;  and  that  the  steamer  herself,  as  also 
the  lives  of  the  deponent  and  the  rest  of  the  crew  on 
board  thereof,  were  exposed  to  the  greatest  and  most 
imminent  danger  in  rendering  the  services  aforesaid, 
inasmuch  as  if  the  steam  tug  Copeland  had  touched 
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the  sand  she  must  have  gone  to  pieces  by  reason  of       i846. 
the  great  weight  of  her  machinery,  and  probably     ^^'^'^""^' 
eyery  soul  on  board  would  have  perished."  Mrw^Mm. 

I  need  not  point  out  to  you,  gentlemen,  that  the  two 
main  ingredients  in  all  salvage  services  are,  1st,  the 
danger  to  which  the  property  is  exposed ;  2ndly,  the 
danger  encountered  by  the  salvors  in  the  rescue  of 
that  property.  Upon  these  two  particulars  depends 
the  measure  of  the  compensation  to  be  awarded.  If 
then,  in  answer  to  certain  questions  which  I  am  about 
to  put,  you  shall  be  of  opinion  that  the  Duke  of 
Manchester,  whilst  upon  the  sand,  was,  according  to 
the  statement  of  the  witness,  in  imminent  danger  of 
being  lost,  the  first  ingredient  will  be  established.  The 
second  ingredient  will  depend  upon  your  further  judg- 
ment, whether  the  services  of  the  Copeland  were  such 
as  are  described,  and  whether  they  were  attended  by 
that  degree  of  risk  and  peril  which  is  most  explicitly 
averred  in  this  affidavit.  You  have  all  the  evidence 
before  you,  and  you  have  not  only  carefully  read  that 
evidence  yourselves,  but  have  heard  it  very  elaborately 
discussed  by  the  learned  counsel  who  have  argued  the 
case.  You  are  consequently  well  aware  of  the  con- 
tradictions which  exist  in  the  respective  statements  on 
the  one  side  and  on  the  other.  I  shall  therefore 
leave  this  part  of  the  case  to  your  decision,  by  pro- 
posing to  you  the  following  questions: — First,  was 
the  Duke  of  Manchester,  whilst  she  remained  upon 
the  Goodwin  Sand,  in  imminent  danger  of  being 
lost  ?  Secondly,  were  the  measures  pursued  by  the 
Copeland  to  get  her  off  the  sand  the  proper  measures 
to  be  adopted  ?  Thirdly,  was  the  vessel  actually  got 
off  the  sand  by  means  of  these  measures  ?  Fourthly, 
was  the  service  performed  by  the  Copeland  attended 
with  any  great  degree  of  danger  to  that  vessel  and 
her  crew  ? 
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1846.  I  haye  framed  these  questions  with  the  view  of  em- 

^^^^  bracing  all  the  points  which  can  be  properly  sub- 

^AJamm.  i^itted  to  you  upon  this  part  of  the  case.  I  have 
framed  them  after  much  consideration  upon  the  sub- 
ject ;  and  although  I  shall  not  put  it  to  you  to  con- 
sider what  is  the  amount  of  the  remuneration  to  be 
aUotted,  I  need  scarcely  say,  that  in  fixing  that  remu- 
neration my  final  awsjrd  will  be  most  materially  in- 
fluenced by  the  result  of  the  answers  which  you  shall 
return  upon  these  several  points.  I  should,  I  confess, 
feel  very  considerably  relieved  if  the  case  terminated 
here ;  but  I  regret  to  say  there  remains  another  ques- 
tion to  be  consider^,  involving  much  greater  diffi- 
culty and  much  graver  consequences  to  the  parties 
who  are  interested  in  this  case,  viz.  what  was  done  at 
a  subsequent  period  in  attempting  to  conduct  this 
vessel  into  the  Downs  ?  It  appears  that  after  the  ves- 
sel was  got  off  the  Goodwin  Sand,  whether  she  was 
got  off  by  the  aid  of  the  steamer  or  whether  she 
floated  off  with  the  tide  it  remains  to  be  shown,  the 
steamer  was  directed  to  take  her  in  tow  towards  the 
Downs ;  that  she  proceeded  to  tow  her  in  accordance 
with  this  direction,  and  that  the  Duke  of  Manchester 
was  again  run  aground  upon  the  Sandwich  Flats. 
Now  it  strikes  me,  subject  to  your  better  judgment, 
that  the  course  to  the  Downs  must  have  been  so  well 
known  to  all  the  persons  on  board  the  Duke  of  Man- 
chester, and  to  the  persons  on  board  the  steamer  and 
the  smaller  vessels  which  attended  her,  that  it  is  almost 
impossible  to  suppose  the  vessel  would  have  taken  a 
directly  different  course  and  gone  upon  the  Sandwich 
Flats,  unless  from  the  extraordinary  state  of  the  wea- 
ther, or  firom  the  damaged  condition  of  the  vessel,  or 
fit>m  the  fault  of  the  steamer  or  of  the  pilot  on  board 
the  Duke  of  Manchester:  I  mean  to  say  that  it  could 
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not  have  been  purely  accidental.     It  will  be  for  you       1846. 
to  determine  hereafter  to  which  of  these  causes  the     ^^  '^""^' 
second  grounding  of  the  Duke  of  Manchester  upon   m"  h?b»teb. 
the  Sandwich  Flats  is  to  be  attributed ;  but  before  I 
propose  to  you  the  questions  which  I  intend  to  put,  I 
must  first  state  very  briefly  two  propositions  of  law 
which,  it  appears  to  me,  are  immediately  connected 
with  the  consideration  of  this  part  of  the  case. 

In  the  first  place  it  is,  I  apprehend,  an  undoubted 
proposition,  that  salvors  may  be  curtailed  or  even 
deprived  altogether  of  their  salvage  remuneration 
through  error,  misconduct,  or  want  of  skill  and  capa- 
city in  the  performance  of  a  salvage  service.  Even 
where  essential  services  have  been  rendered  to  a  vessel, 
the  subsequent  misconduct  of  the  salvor  may  not  only 
diminish  the  amount  of  his  reward,  but  his  entire 
claim  may  be  forfeited.  This  doctrine  was  distinctly 
laid  down  by  Lord  Stowell  in  the  case  of  the  Medina, 
which  was  cited  by  the  Queen's  Advocate;  and  in  the 
case  of  the  Neptune  (a),  which  came  before  me,  and 
in  which  I  was  assisted  by  two  gentlemen  of  the  Tri- 
nity Board,  I  myself  acted  upon  this  doctrine,  and 
declined  to  give  any  salvage  at  all,  the  Trinity  Mas- 
ters having  pronounced  that  the  asserted  salvors  had 
been  guilty  of  gross  negligence,  if  not  of  wilful  care- 
lessness, in  allowing  the  anchor  to  be  let  go,  and  in 
keeping  the  course  of  the  ship  to  the  north  when  they 
should  have  gone  to  the  south. 

I  will  now  state  another  proposition  of  law  which 
has  a  most  important  bearing  upon  the  present  con- 
sideration, and  I  will  state  it  clearly,  that  if  I  am 
wrong  my  statement  may  be  examined  elsewhere  and 
corrected, — ^that  proposition  is,  that  where  a  steamer, 
as  in  the  present  instance,  is  towing  a  vessel  with  a 

(a)  1  Rob.  jun.  Z97. 
VOL;  11.  K  K 
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1846.       licensed  pilot  on  board,  the  steamer  is  not  relieved 
""*•     from  the  responsibility  of  watching  the  course  which 


IuncL^i^m  the  licensed  pilot  pursues.  If  she  finds  to  a  certainty 
that  the  course  pursued  by  the  pilot  will  lead  the  ves- 
sel into  danger  and  destruction,  it  is  the  duty  of  the 
steamer  to  make  the  circumstance  known  to  the  noas- 
ter  of  the  vessel,  that  he  may  take  such  measures  as 
may  be  necessary  under  the  circumstances  of  the  case; 
it  is  not  for  the  steamer  to  maintain  a  sulky  silence 
and  make  herself  instrumental  in  the  destruction  of 
life  and  property.  It  is  the  more  necessary  that  this 
proposition  should  be  clearly  defined  and  distinctly 
understood  in  the  present  instance,  because  it  has 
been  contended  in  the  argument,  that  the  Duke  of 
Manchester  being  in  charge  of  a  licensed  pilot,  the 
only  duty  of  the  steamer  was  to  follow  up  the  course 
which  the  pilot  directed ;  that  she  had  nothing  to  do 
with  that  course,  whether  it  was  right  or  wrong*  and 
was  not  bound  to  interfere  to  prevent  the  consequence 
of  steering  in  a  wrong  direction. 

In  support  of  this  argument  the  case  of  the  Duke 
of  Sussex  was  dted ;  and  I  must  now  refer  to  that 
case  in  order  to  point  out  not  only  to  you,  but  to  the 
learned  counsel  and  the  practitioners  in  this  Court, 
what  were  the  principles  laid  down  by  me  in  that  case^ 
and  how  &r  they  are  applicable  in  the  present  instance. 
The  action  in  that  case  was  brought  on  behalf  of  hef 
Majesty,  in  her  office  of  Admiralty,  against  a  steami^ 
vessel  which  had  a  merchant  vessel  in  tow,  that  ves- 
sel being  at  the  time  in  charge  of  a  licensed  pilot 
In  rounding  Cookham  Point  in  the  river  Medway, 
the  merchant  vessel  came  into  collision  with  the  Tha- 
lia, which  was  lying  at  anchor,  and  the  Crown  pro* 
ceeded  against  the  steamer  as  the  party  to  blame. 
The  defence  of  the  steamer  was  two-fold : — 1st.  That 
the  collision  was  accidental ;   2ndly.  That  a  licensed 
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pilot  was  on  board  the  merchant  vessel,  and  that  the       ia40. 

conduct  of  the  steamer  was  under  his  immediate  di ^ — ^— 

section  and  control.  In  dehvering  my  judgment  I  m"  wmteb. 
expressed  my  opinion  in  these  words : — ^^  In  point  of 
law,  I  am  of  opinion,  that  the  responsibility  for  the 
due  navigation  of  the  Chieftain  did  not  rest  with  the 
steamer  proceeded  against,  but  with  the  pilot  who 
was  in  charge  of  the  Chieftain."  After  stating  my 
reasons  for  this  opinion,  which  it  is  unnecessary  for 
me  here  to  repeat  in  detail,  in  conclusion  of  my  judg- 
ment I  expressed  myself  in  these  words ; — "  If  it 
should  appear  that  there  has  been  na  error  or  negli- 
petiice  on  board  the  steamer,  and  that  the  orders  of  the 
pilot  were  properfy  executed,  I  must  hold  the  owncsrs 
exonerated  from  the  consequences  of  the  accident," 
The  two  gentlemen  from  the  Trinity  House,  by  whom 
I  was  assisted,  pronounced  that  there  was  no  default 
osk  the  part  of  the  steamer:  I  consequently  decided 
in  favour  of  the  steamer,  and  dismissed  the  case.  But 
what  was  the  main  and  real  ingredient  in  that  deci- 
sion ?  Why,  that  there  was  no  error  or  neglect  on 
the  part  of  the  steamer.  I  never  laid  down  the  doc- 
trine, that  under  all  circumstances  it  was  the  duty 
of  the  steamer  not  to  interfere,  and  that  the  pilot 
was  the  only  person  upon  whom  the  responsibility 
rested* 

In  the  case  of  the  Diana  (in  which  case  my  judg- 
ment was  confirmed  by  the  Judicial  Committee)  I 
distinctly  laid  down  the  contrary  principle.  In  that 
case  the  pilot  on  board  had  been  grossly  negligent  of 
his  duty,  and  the  master  and  mate  of  the  vessel  had 
given  up  the  entire  management  of  the  vessel  to  the 
pilot,  and  were  diverting  themselves  in  the  cabin  below 
when  the  collision  occurred.  I  held  in  that  case,  that 
the  collision  was  occasioned  by  the  joint  misconduct  of 

kk2 
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loif  j!w  *^^  P^^^*»  *^®  master  and  the  mate  of  the  Diana,  and 
^^^jj  ^ —  that  the  owners  were  responsible  for  such  misconduct. 
Makciirster.  It  is,  I  conceive,  the  duty  of  the  master  to  observe 
the  conduct  of  the  pilot,  and  in  the  case  of  palpable 
incompetency,  whether  arising  firom  intoxication  or 
ignorance  or  any  other  cause,  to  interpose  his  autho- 
rity for  the  preservation  of  the  property  of  his  em- 
ployers. In  such  a  case  the  ve^  and  lives  of  the 
crew  are  not  to  be  risked  because  there  is  a  law  which, 
under  ordinary  circumstances,  imposes  the  responsi- 
bility upon  the  pilot.  So  in  the  case  of  a  steamer 
which  has  a  vessel  in  tow  with  a  licensed  pilot  on 
board,  if  the  master  of  that  steamer  sees  that  the 
pilot  is  incompetent  to  direct  the  course  of  the  vessel, 
is  he  blindly  to  follow  his  orders  and  allow  a  valua- 
ble property,  and  still  more  valuable  lives,  to  be  im- 
perilled ?  I  never  laid  down  such  a  proposition.  I 
now  come  to  the  questions  which  I  have  to  propose  for 
your  consideration  upon  the  latter  part  of  this  case. 
They  are  as  follow : — First,  Was  the  grounding  upon 
the  Sandwich  Flats  occasioned  by  the  state  of  the 
weather,  or  the  disabled  condition  of  the  Duke  of 
Manchester?  Secondly,  Could  this  stranding  have 
been  prevented  by  ordinary  skill  and  vigilance? 
Thirdly,  Was  there  on  the  part  of  the  Copeland  gross 
negligence  and  want  of  skill  ?  And,  lastly.  Did  she 
knowingly  allow  the  ship  to  run  into  danger  ?  The 
law  will  rest  with  me,  but  my  decision  will  depend 
upon  the  answers  which  I  receive  from  you.  I  think, 
therefore,  it  will  be  expedient  that  we  should  adjourn 
for  the  purpose  of  considering  these  points. 

The  learned  judge  having  consulted  with  the  Tri- 
nity Masters  in  the  Inner  Hall,  upon  resuming  his 
seat  proceeded  to  observe, — 

The  answers  of  the  Trinity  Masters  upon  the  ques- 
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tions  I  proposed  to  them  in  this  cause  are  to  this        i846. 


effect:—  .  ^^±'^1'^ 

Ist.  We  do  not  think  the  Duke  of  Manchester  m"^^,',^ 
whilst  upon  the  Goodwin  Sands  was  in  the  perilous 
situation  described  by  the  owners  of  the  Copeland. 
She  grounded  during  the  last  quarter  ebb,  and  never 
had  less  than  ten  feet  of  water  alongside ;  provided 
therefore  she  remained  staunch  and  tight  there  was 
every  reasonable  prospect  that  the  next  tide  setting  to 
the  N.N.E-,  from  half-flood  to  half-ebb,  would  have 
carried  her  into  deep  water. 

The  second  and  third  questions  are  thus  answered 
together: — We  do  not  think  that  the  attempted 
operation  of  jerking  the  ship  off  the  sand  was  cal- 
culated to  effect  any  other  result  than  that  which 
occurred,  viz.  the  repeated  breaking  of  the  hawsers ; 
and  to  this  cause  must  be  ascribed  the  parting  of  the 
Duke  of  Manchester's  bower  chain.  Further,  it  does 
not  appear  to  us  that  the  Copeland  had  hold  of  the 
Duke  of  Manchester  at  the  time  she  came  off  the 
sand,  but  that  she  subsequently  took  her  in  tow. 
Fourthly,  we  do  not  consider  that  the  Copeland  du- 
ring the  operations  in  question  was  exposed  to  the 
danger  alleged  in  these  proceedings.  Upon  the 
second  division  of  the  Copeland's  case,  the  questions 
which  I  proposed  are  answered  in  these  words : — We 
think  that  the  getting  on  the  Sandwich  Flats  was  not 
occasioned  by  the  state  of  the  weather  or  the  disabled 
condition  of  the  ship.  We  are  decidedly  of  opinion, 
that  the  stranding  of  the  vessel  might  have  been  pre- 
vented by  ordinary  care  and  skill;  and  that  there  was 
on  the  part  of  the  Copeland  great  and  culpable  neg- 
ligence and  disregard  of  duty. 

In  the  opinions  thus  expressed  by  the  gentlemen 
of  the  Trinity  Board  I  entirely  concur;  and  I  further 
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1846.       think,  that,  in  addition  to  a  nefflect  of  her  own  duty, 

lOth  June.         ,        /N         ,        ,  .,  /.  T  1         J.      11 

the  Copeland  was  guilty  of  a  great  breach  of  all 

mYhcbbtmu  moral  obligation  in  persisting  in  the  course  which  she 
took,  without  giving  warning  to  the  persons  on  board 
the  Duke  of  Manchester.  In  my  judgment  that  cul- 
pability is  not  in  the  slightest  degree  diminished  by 
any  error  which  might  have  been  committed  by  the 
pilot  on  board  the  Duke  of  Manchester,  because  it  is 
impossible,  as  I  conceive,  that  the  steamer  could  have 
been  misled  by  any  directions  given  by  him,  or  could 
have  believed  that  the  course  was  the  proper  or  due 
course.  Under  these  circumstances,  I  feel  it  my  duty 
to  pronounce  against  the  claim,  and  with  costs. 

The  remainder  of  the  case  may  be  very  shortly 
disposed  of.  With  respect  to  the  Triumph  and  the 
Vampire,  I  shall  give  the  following  sums, — £5  to  each 
of  the  vessels,  £10  to  Baker,  and  £5  to  each  of  the 
men.  With  respect  to  the  luggers,  the  United 
Friends  and  Friends  Goodwill,  I  shall  award  the  sum 
of  £6jO  to  both  vessels,  and  the  costs. 


28t^  July, 


Note. — ^This  decision  was  appealed  to  the  Judicial 
Committee,  and  the  sentence  of  this  Court  was 
aflSrmed,  with  costs. 


THE  SWITZERLAND-    Knight. 


A  Twaei  T^HIS  was  a  cause  of  collision  promoted  by  the 
dark°mght'°^th  owner  of  the  Juno,  a  Swedish  brig,  against  this 
^S\''uA     vessel,  her  tackle,  &c. 

not  porting  her       The  coUisiou  took  pkcc  betwecu  Start  Point  and 
condemned  in     Portland  Bill,  during:  the  niffht  of  the  26th  June 
last,   the  Juno  at  the  time  beating  down  channel 


the  damages. 
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dose  hauled  on  the  larboard  tack,  and  the  Switzer-        U46. 
land  coming  up  channel  with  the  wind  fire  points     ^^'^'^*^' 
free,  and  her  studding  sails  set.  SwiJe"  and. 

On  the  part  of  the  Juno  it  was  alleged,  that  it  wad 
the  duty  of  the  Switzerland  to  give  way,  but  she 
continued  her  course;  and  when  the  two  vessds  were 
cloBe  together,  and  a  collision  was  inevitable,  the 
Juno,  with  a  view  of  lessening  the  damage,  put  her 
hehn  aport. 

The  answer  on  the  part  of  the  Switzerland  averred, 
that  in  coi^equence  of  the  extreme  darkness  of  the 
night,  it  was  impossible  for  the  crew  of  the  Switzer- 
land to  see  the  Juno  until  she  was  close  ahead  on  the 
starboard  bow.  That  she  made  every  endeavour  to 
get  out  of  the  way;  and  that  the  collision  was 
occasioned  by  the  Juno  porting  her  helm  instead  of 
keeping  her  course  as  she  was  bound  to  have  done. 

Th^  case  was  argued  before  Trinity  Masters  by 

Queen^s  Advocate  and  Bayford  for  the  Juno. 

Addams  emd  Twiss  for  the  Switzerland. 

Judgment. — Z>r.  Lushington. 
Qentlemen, — The  question  in  this  case  arises  between 
two  foreign  vessels,  the  one  being  a  Swedish  brig  of 
131  tons  burthen,  bound  on  a  voyage  from  Stock- 
holm to  Viana  in  Portugal;  the  other,  the  vessel 
proceeded  against,  being  an  American  ship  of  567 
tons,  and  bound  from  New  York  to  London.  The 
collision  is  admitted  to  have  taken  place  shortly 
after  midnight  on  the  26th  June  last,  somewhere 
between  Portland  Bill  and  Start  Point ;  and  it  is  also 
further  admitted  that  the  Switzerland  was  proceeding 
at  the  time  up  channel  with  the  wind  five  points  free^ 
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1846.  This,  gentlemen,  you  will  observe,  is  her  own  state- 
— ? — '*-^  ment;  it  is  therefore,  I  apprehend,  altogether  un- 
SwiTMRLAKD.  ^ecessaTy  for  us  to  take  into  the  consideration  what 
has  been  made  a  matter  of  dispute  in  the  case,  viz. 
whether  the  wind  was  W.S.W.  as  alleged  by  the 
Juno,  or  whether  it  was  S.W.  by  S.  to  S.W.  as  stated 
by  the  Switzerland,  There  is  also  a  farther  ad- 
mission with  respect  to  the  state  of  the  weather, 
that  the  night  was  overcast  with  drizzling  rain, 
although  the  degree  of  the  darkness  is  somewhat  con- 
troverted. The  Juno,  it  appears,  was  sailing  on  the 
larboard  tack,  close  hauled,  and,  according  to  the 
statement,  she  had  a  light  in  the  foreshrouds.  This 
averment  is,  I  think,  fiilly  substantiated  by  the  evi- 
dence in  the  cause ;  it  is  further  alleged  that  the  Juno 
observed  the  Switzerland  two  points  on  her  weather 
bow,  and  hailed  her  to  keep  her  luff;  and  that  at 
such  time  the  Switzerland  had  her  studding  sails  set. 
I  know  not,  gentlemen,  how  far  this  feet  may  or 
may  not  be  of  importance  in  the  consideration  of 
this  case.  If  it  is  a  feet  important  to  the  issue  in  the 
cause,  it  is  my  duty  to  direct  you  to  form  your 
opinion  upon  the  assumption  that  the  studding  sails 
s  were  set  as  stated.  It  is  distinctly  alleged  by  the 
Juno  in  the  act  on  petition,  and  I  find  no  denial  in 
the  answer  on  the  part  of  the  Switzerland.  The 
persons  on  board  the  latter  vessel  must  have  known 
what  sails  they  were  carrying;  and  if  this  were  a 
matter  of  importance,  it  was  their  duty  to  have  met 
the  averment  set  forth  in  the  act  on  petition.  In  the 
practice  of  this  Court  a  fact  which  is  so  stated  in  plea 
and  is  not  denied  must  be  taken  as  an  admitted  feet 
in  the  case.  The  Juno  further  goes  on  to  state,  that 
after  having  hailed  the  ship  to  keep  her  luff,  the  ship 
not  altering  her  course,   and  a  collision  being  in- 


THE  HIGH  COURT  OP  ADMIRALTY.  485 

evitable,  the  brig's  helm  was  put  to  port,  for  the       1846. 
purpose   of  lessening  the  force  of  the  blow,  and  — - — -^ *— 
almost  immediately  afterwards  the  ship,  with  her  switmrlano. 
starboard  bow,   struck    the  brig  on   her   larboard 
bow. 

What  on  the  other  hand  is  the  statement  set  forth 
by  the  owners  of  the  Switzerland.  They  allege,  in  the 
first  place,  that  no  ship  or  vessel  of  any  description 
carrying  a  light  was  visible  at  the  period  in  question ; 
at  the  same  time  they  admit  that  a  ship  close  hauled  on 
the  larboard  tack  was  descried,  and  that  one  of  the 
mariners  called  out  "Sail  on  the  starboard  bow." 
That  owing  to  the  intense  darkness  of  the  night  the 
discovery  of  the  vessel  in  question  was  not  made 
until  so  late  a  period,  that  no  other  measure  could 
be  adopted  than  that  of  putting  the  helm  astarboard, 
which  was  done  accordingly,  the  crew  of  the  Switzer- 
land at  the  same  time  hailing  the  brig  to  keep  her 
course.  That  instead  of  keeping  her  course  as 
directed,  the  brig  immediately  put  her  helm  aport, 
and  the  stem  of  the  brig  struck  the  starboard  side  of 
the  ship.  The  answer  to  the  act  then  concludes  with 
the  averment,  that  had  the  Juno  kept  her  course  the 
Switzerland  would  have  gone  clear  under  the  brig ; 
and  that  the  collision  was  entirely  occasioned  by  the 
want  of  a  good  look  out,  and  of  proper  skill  and 
management  on  the  part  of  the  persons  on  board  the 
Juno.  Such,  gentlemen,  is  the  blame  which  is  attri- 
buted by  the  Switzerland  to  the  Juno;  and  how  far  this 
blame  is  rightly  imputed  must,  I  apprehend,  depend 
Upon  the  degree  of  necessity  which  existed  to  compel 
the  brig  to  put  her  helm  aport.  It  was  not,  I  conceive, 
her  duty  to  have  adopted  this  measure,  unless 
compelled  by  necessity ;  but  I  also  conceive,  that  if 
in  your  opinion  a  necessity  did  exist,  and  that  it  was 
the  only  measure  which  could  be  adopted  to  diminish 


486  CASES  DETERMINED  IN 

1846.       the  force  of  the  collision,   in  that  case  the  Juno 

^^^  will  be  legally  absolved  from  blame.    With  respect 

swmuTuND.  ^  *W8  part  of  the  case  therefore,  gentlemen,  you 
will  have  the  goodness  to  feivour  me  with  your 
opinion,  whether  the  Juno,  in  putting  her  helm  aport, 
did  so  under  the  circumstances  to  which  I  have 
adverted,  or  whether  she  did  so  unnecessarily  and 
rashly,  and  in  violation  of  the  rules  of  navigation* 
With  regard  to  the  Switzerland,  you  will  likewise 
favour  me  with  your  opinion,  whether,  looking  to 
the  darkness  of  the  night,  she  was  justified  in  sailing 
with  her  studding  sails  set ;  and  whether,  und^  the 
circumstances  of  the  case,  she  could  have  put  her 
helm  aport  at  an  earlier  period,  and  could  thereby 
have  avoided  the  collision  ?  With  these  observadoiis, 
I  will  now  leave  the  question  to  your  consideration. 

Trinity  Masters. 
We  are  of  opinion  that  the  Juno  acted  perfisctly 
right,  that  the  collision  occurred  from  the  Switzerland 
not  giving  way  in  time  and  passing  under  the  stem  of 
the  Juno,  as  she  was  bound  to  have  done.  The  brig 
put  her  helm  aport  merely  to  diminish  the  force  of  the 
collision,  and  at  the  moment  there  was  no  altematiTe 
but  to  put  it  up.  Had  the  Switzerland  struck  her 
amidships,  in  all  probability  the  damages  in  the 
present  instance  would  have  been  aggravated  by  the 
addition  of  the  loss  of  life. 

Per  Curiam. 

In  this  opinion  I  ftilly  and  entirely  concur,  and 

must  accordingly  pronounce  for  the  damage ;  and  I 

cannot  dismiss  the  case  without  expressing  my  great 

satisfiatction  at  the  expedition  with  which  the  pro* 
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ceedings  in  the  cause  have  been  conducted  through-     J^. 
out.  "^' 


The  collision  took  place  upon  the  26th  of  June>  swirmtiKD. 
the  suit  was  commenced  upon  the  13th  of  July,  and 
upon  the  28th  of  July  the  decision  of  the  Court  has 
been  pronounced.  It  is  a  matter  very  advantageous 
to  all  parties,  and  especially  to  foreigners^  as  in  this 
case^  when  suits  of  this  description  can  be  so  speedily 
arranged. 


LA  CONSTANCIA.    Monro. 

2Sth  July, 


"yC^HEN  this  case  was  last  before  the  Court  (vide  where  portions 
supra,  p.  460)  an  a|^lication  was  made  on  b^rdarfS^w 
behalf  of  the  consignees  of  some  silver,  which  formed  J^i^te/auring 
pert  of  the  carffo,  and  which  had  been  sold  by  the  *^«  ▼oy^  ^^/ 

-Tfc.      T  .       /i         1  .  it   .1         1  .       the  repairs  of 

master  at  Rio  Janeno,  for  the  repairs  of  the  ship,  the  ship,  the 
claiming  to  be  repaid  the  amounts  of  the  silver  so  ^"r^eTo^ 
sold,  In  preference  to  the  bondholders  or  any  other  ibf^'M^M* 
claimants)    upon    the    proceeds   of  the   ship    and  penona  standi 

cargo.  ownen  in  the 

The  Court  directed  the  application  to  stand  over  AdSrinTity. 
for  argument,  and  the  question  was  now  argued  by     J^'^i'^f 

t?  *  ^^  *'         oo  sacruiCvO  is  lo 

•  be  considered 

Jenner  and  Bayf&rd  for  the  consignees  of  the  subjJrtiJf^' 
silver.  S^S^wWcTC' 

Court  of 
Admiraltj  has 

Addamn  and  Haggnrd  for  the  bondholders.  no  jurisdiction. 

The  argument  in  support  of  the  application  was 
rested  upon  the  grounds — that  the  various  transac- 
tions respecting  the  bottomry  bonds,  and  the  forced 
sale  of  the  silver,  were  to  be  regarded  as  French 
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1846-       transactions,  and  were  to  be  decided  by  the  applica- 

'-^-  tion  of  the  law  of  France.     That  by  the  maritime 

CoN»TANciA.  law  of  France  the  consignees  or  owners  of  property, 
sold  under  the  circumstances  of  the  case,  possessed  a 
lien  upon  the  ship  in  preference  to  bondholders  or 
any  other  class  of  creditors ;  and  this  lien  attached 
to  the  consignees  of  the  silver  in  the  present 
instance.  That,  even  by  the  law  of  this  country, 
the  owners  of  property  so  sold  would  have  an  equit- 
able lien  upon  the  ship  towards  whose  preserva- 
tion the  property  had  been  exclusively  applied,  and 
such  lien  would  entitle  them,  at  all  events,  to 
come  in  pari  passu  with  the  bondholders,  and  share 
in  the  distribution  of  the  proceeds  of  the  ship  and 
cargo.  That  this  principle  was  acknowleged  in  the 
maritime  courts  of  the  United  States,  and  had  been 
acted  upon  by  Mr.  Justice  Story  in  the  case  of  the 
Packet,  3  Mason,  255.  That  unless  the  consignees  of 
the  silver  were  so  allowed  to  come  upon  the  proceeds 
in  the  Registry,  they  would,  under  the  peculiar  cir- 
cumstances of  the  case,  be  left  altogether  without  a 
remedy,  inasmuch  that  the  only  other  alternative 
would  be  to  proceed  against  the  owners  individually; 
and  such  owners,  in  the  present  instance,  were 
foreigners  and  residing  abroad. 

On  the  part  of  the  bondholders, — The  application 
of  the  French  law  was  denied,  and  it  was  contended, 
that  the  question  in  point  of  fact  and  in  law  resolved 
itself  entirely  and  exclusively  into  a  question  of 
average,  which  the  Court  had  no  jurisdiction  to 
entertain  under  the  circumstances  of  the  case. 

Judgment. — Dr.  Lashington, 
The  question  in  this  case  relates  to  a  claim  which 
is  preferred  by  the  owners  or  consignees  of  some 
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silver  sold  at  Rio  de  Janeiro,  in  order  to  repair  1646. 
certain  damages  sustained  by  the  vessel  whilst  on  -^^^.^^^!t^ 
her  voyage  from  Lima  to  this  country.  This  claim  conbtIncia. 
is  preferred,  not  against  the  proceeds  of  the  ship  or 
the  freight  only,  but  also  against  a  certain  sum  of 
money  which  has  been  paid  into  the  Registry  to 
meet  a  bond  of  bottomry  upon  the  cargo.  The 
claim  is  contested  by  the  holders  of  three  several 
bottomry  bonds ;  and  it  has,  I  must  say,  been 
brought  forward  at  a  very  late  period  in  the  suit. 
I  do  not,  however,  consider  that  the  delay  is  alone 
sufficient  to  debar  the  claimant  from  their  right  of 
resorting  to  this  Court ;  because  I  apprehend  that, 
until  a  final  decree  is  actually  made,  the  Court  is 
bound  to  consider  every  claim  against  any  fiind  in 
Court,  however  those  funds  may  have  been  brought 
in.  As  far  as  my  own  experience  extends,  no  claim 
of  a  similar  description  is  to  be  found  in  the  annals 
of  this  Court,  a  circumstance  which  naturally  in- 
duces me  to  consider  with  some  carefulness,  whether 
the  novelty  of  the  claim  be  specious  or  real;  in  other 
words,  whether,  although  novel  in  appearance,  it 
does  not  rest  upon  some  recognized  principles  by 
which  other  claims  have  been  decided.  What  then 
is  the  true  character  of  the  claim  in  question  ?  It  is 
a  claim  on  behalf  of  the  owners  of  certain  property 
shipped  on  board  the  vessel,  and  applied  to  relieve 
the  ship's  necessities,  and  to  enable  her  to  complete 
her  voyage.  In  the  case  of  the  Gratitudine  Lord 
Stowell  has  held,  that  property  so  sacrificed  is  to  be 
considered  as  the  proper  subject  of  general  average ; 
and  Lord  Tenterden,  in  his  book  on  shipping,  lays 
down  the  same  doctrine  in  the  following  words: 
"  It  is  the  same  thing  to  the  merchant  whose  goods 
are  taken  from  his  control,  whether  they  are  sold 
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1846.  ^  thrown  into  the  sea;  in  either  case  it  is  a  gacrifioe 
nikjm^  submitted  to  by  him  for  the  benefit  of  all,  and  which 
L4  ou§^t  therefore  to  be  made  good  by  general  contribu- 
CoNtTAMaA.  ^QQ^»»  tij^  ]^  \^j  general  ayerage.  If  this  be  so,  and  if 
upon  the  authority  of  my  Lord  Stowell,  thus  con- 
firmed by  my  Lord  Tenteiden,  I  am  to  consider  tins 
claim  as  a  subject  of  general  average,  two  con- 
sidemtions  immediately  suggest  ihemselYes, — ^first, 
whether  I  haye  any  jurisdiction  at  all  over  questions 
of  general  average  ?  and,  secondly,  whether  I  could 
satisfectorily  exercise  such  a  jurisdiction  under  the 
circumstances  of  th^  case?  The  absence  of  auy 
preoedent  where  the  Court  has  exercised  the  juris- 
diction is  of  itself  a  strong  prima  &cie  proof  that  I 
have  no  authority  to  ^tertain  the  question  at  all, 
and  I  am  the  more  stroi^ly  inclined  to  this  opinion 
by  the  further  consideratian,  that  in  all  cases  of 
average  it  is  essential  that  the  tribunal  which  is  to 
adjust  it,  should  have  the  power  to  compel  all  parties 
interested  to  come  in  and  pay  their  quota,  I  possess 
no  »uoh  power;  and  if  I  oould  not  bHng  all  partiee 
interested  before  the  Court,  I  could  not  adjust  a 
general  average,  which  is  a  proportionate  contri* 
butiou  by  all«  The  authority  of  Mr,  Justice  Story, 
in  the  case  which  was  cited  in  the  argument,  de* 
servedly  high  as  it  is,  cannot  affect  my  decision  in 
the  present  instance,  and  for  this  reason,  that  the 
Courts  of  Admiralty  in  the  United  States  and  in  our 
American  provinces  have  been  allowed  to  exercise  a 
jurisdiction  which  this  Court,  after  the  decisions  in 
the  courts  of  common  law,  would  not  venture  to 
entertain.  Again,  the  case  which  was  before  Mr. 
Justice  Story  was  widely  different  in  its  circum- 
stances irom  the  present  case.  In  that  case  the 
whole  proceeds  of  the  ship,  cargo  and  freight  were  in 
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the  Registry  of  the  Admiralty  Court  at  the  time.       i846. 
In   this   case  the   Court  has  in  its  possession  the    ^^^^' 
proceeds  of  the  shif)  and  the  balance  of  the  freight,         ^ 
after  payment  of  wages  and  divers  demands,  and  a 
sum   of  £1,550,  part  of  the  value  of  the  cargo, 
specially  brought  in  to  answer  the  demand  of  one 
bondholder  against  the  cargo:  his  bond  being  the  only 
bond  that  does  attach  upon  the  cargo*    What  the 
amount  of  the  remainder  of  the  cargo  may  be  I 
know  not ;  but  this  I  do  know,  that  it  is  not  in  the 
hands  of  the  Court,  and  it  has  not  been  even  sug- 
gested in  the  argument,  that  the  Court  is  possessed 
of  any  power  or  authority  to  compel  it  to  be  brought 
in,  in  order  to  render  it  amenable  to  general  contri- 
bution, that  is,  to  a  general  average.     Under  such  a 
state  of  circumstances  to  decree  this  demand  to  be 
paid  out  of  the  funds  in  Court  would  not  be  general 
average,  or  any  thing  like  it    General  average,  as 
I  have  already  observed,  is  a  proportionate  contri- 
bution by  all,  and  that  could  not  be  accomplished  on 
the  present  occasion.     I  have  considered  the  question 
thus  far  upon  the  principle,  that  in  acceding  to  the 
prayer  made  on  behalf  of  the  owners  of  this  silver, 
I  should  not  be  causing  justice  to  be  done  in  the  way 
of  general  average.    I  must  now  refer  to  another 
consideration,  upon  which  it  is  contended  that  a 
decree  in  conformity  with  the  prayer  may  be  sup- 
ported, viz.  that  the  owners  of  the  silver  have  a  lien 
upon  the  property  prior  to  all  the  bottomry  bonds, 
and  indeed  to  all  other  demands  whatever.    Accord* 
ing  to  the  law  of  this  Court,  I  conceive  that  such  a 
proposition  cannot  be  sustained  for  one  single  mo- 
ment.     By  that  law  wages  only,  and  some  few 
demands  of  equal  urgency,  can  take  precedence  of 
bonds  of  bottomry.     But  it  is  said  that  this  lien  is 
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1846.       ffiven  to  them  by  the  law  of  France,  and  that  the 

— =—  application  of  the  silver  and  the  bottomry  oontracts 

CmJ^nriA.  ^^  ^  ^  Considered  as  French  transactions,  and  are 
to  be  governed  by  the  law  of  France.  Now,  in- 
dependently of  all  other  considerations,  as  for  in- 
stance, whether  it  would  or  would  not  be  a  very 
mischievous  principle  to  introduce,  can  I  administer 
any  other  law  than  the  law  of  this  Court?  I  appre- 
hend not.  The  principle  which  obtains,  not  only 
in  this  country,  but  in  all  other  countries  where 
principle  is  understood,  is,  that  whoever  sues  in  a 
court  of  law,  be  he  foreigner  or  native,  can  only 
claim  that  remedy  which  the  court  in  which  he  sues 
is  in  the  habit  of  giving  to  all  suitors  according  to 
the  law  it  usually  administers.  If  he  proves  his  case 
to  that  remedy  he  is  entitled.  It  is  very  important 
to  bear  in  mind  the  difference  between  construing  a 
contract  according  to  foreign  law,  and  administering 
a  remedy  by  foreign  law.  But  how  stand  the  facts 
of  the  present  case  in  reference  to  the  proposition  in 
question  ?  The  vessel  is  a  Peruvian  vessel,  and  all 
the  transactions  took  place  at  Rio  de  Janeiro.  Rio, 
therefore,  is  the  locus  contractus,  if  locality  has  any 
bearing  upon  the  question.  Again,  with  respect  to 
the  parties  interested ;  some  of  the  parties,  it  is  true, 
are  French,  but  other  parties  to  the  bonds,  and  some 
of  the  owners  of  the  cargo,  are  not  French.  It 
would,  I  conceive,  be  difficult  to  hold,  that  those 
persons  were  bound  by  this  law  at  all.  Still  more 
difficult  would  it  be  to  maintain  that  I  could  dispose 
of  a  sum  of  money  paid  into  the  Registry  of  this 
Ck>urt  for  a  specific  purpose,  and  divert  it  to  a  totally 
difierent  appropriation,  without  the  consent  of  the 
persons  who  paid  it  in.  These  difficulties,  I  confess 
are  to  my  judgment  wholly  incapable  of  solution^ 
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For  the  reasons  to  which  I  have  adverted,  I  can-  i846. 
not  assent  to  the  proposition,  that  because  these  — ^ — -^ 
bonds  are  drawn  up  in  the  French  form  and  by  conbtancia. 
the  French  consul,  and  some  of  the  parties  advancing 
the  money  are  Frenchmen,  the  French  law  should 
govern,  not  the  bonds  only,  but  all  the  other  trans- 
actions connected  with  the  ship.  Such  a  principle,  if 
admitted,  would  furnish  a  dangerous  precedent  in  all 
future  questions  of  bottomry;  and  would  involve 
the  Court  in  the  greatest  difficulties,  because  in 
every  case  where  a  bond  of  bottomry  was  given 
abroad,  I  should  have  to  examine,  in  the  first  in- 
stance, into  the  form  of  the  contract,  and  determine, 
according  to  such  form,  by  what  law  the  trans- 
actions ought  to  be  regulated.  Bonds  in  the  English 
form,  it  is  well  known,  are  sent  out  from  England 
to  all  parts  of  the  world ;  and  these  bonds  are  copied 
from  the  form  appended  to  Lord  Tenterden's  treatise 
on  shipping,  or  from  some  other  work  of  the  same  de- 
scription. Was  it  ever  known  to  be  contended,  that 
such  bonds  were  to  be  construed  by  the  law  of 
England,  according  to  whose  form  they  were  drawn, 
and  not  by  the  law  of  the  country  in  which  they 
were  to  be  enforced?  It  is  unnecessary  for  me  to 
pursue  the  inquiry,  how  far  the  law  of  France,  as 
stated  by  the  owners  of  the  cargo,  is  correctly  stated 
in  the  present  instance.  However  clearly  that  law 
might  be  demonstrated,  it  could  not  be  applied  to 
the  circumstances  of  this  case.  I  am  perfectly 
satisfied,  looking  to  the  whole  of  the  proceedings,  that 
as  regards  these  several  bottomry  transactions,  the 
contracts  were  entered  into,  not  with  a  view  to  the 
law  of  Rio,  which  is  the  lex  loci  contractus,  nor  with 
a  view  to  the  law  of  France,  which  governs  the 
form  of  the  bond,  but  with  a  view  to  the  law  of 
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oJi?j^       England,  where  the  contracts  were  to  be  carried  into 

CoNiTAKciA,  Before  I  leave  this  case,  I  must  add  one  further 
observation  upon  the  practical  effect  of  the  principle 
which  the  owners  of  the  silver  have  sought  to  in- 
troduce, and  which  they  have  stated  is  a  principle 
recognized  and  adopted  in  the  kw  of  France.  If  such 
a  principle  were  generally  admitted  into  the  maritime 
law  of  Europe,  it  would,  I  conceive,  be  attended 
with  consequences  very  little  for  the  advantage  of 
the  shipping  interest  of  this  or  any  other  country  in 
the  world.  If  such  were  to  be  the  law,  however 
urgent  the  necessity,  however  pressing  the  demand, 
merchants  when  applied  to  for  advances  would  say. 
We  will  not  advance  money  at  all,  because  the 
property  upon  which  it  is  lent  may  be  taken  for 
claims  we  know  nothing  about ;  or  if  they  did  run 
the  risk,  they  would  require  a  much  larger  premium 
than  is  demanded  under  the  existing  state  of  the  law. 
It  has  been  said  that  by  this  decision  the  present 
claimants  will  be  left  without  a  remedy ;  if  this  be 
so,  certainly  the  law  would  appear  to  leave  a  case  of 
great  apparent  equity  without  redress.  I  cannot, 
however,  for  a  moment  conceive,  that  because  I 
cannot  interfere,  such  will  be  the  case  with  regard  to 
other  tribunals.  It  may  indeed  possibly  happen, 
that  in  this  case,  as  sometimes  happens  in  other 
cases,  the  right  of  action  may  be  useless ;  that  the 
owners  of  the  vessel  may  be  abroad,  and  not  within 
the  jurisdiction  of  the  courts  of  common  law,  or  that 
such  owners  are  bankrupts  or  insolvent.  Such  may 
by  possibility  be  the  case  in  the  present  instance,  but 
that  is  not  a  circumstance  which  would  give  me  a 
jurisdiction  to  interfere.  For  all  these  reasons,  I  am 
clearly  of  opinion,  that  it  is  impossible  to  lend  the 
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authority  of  the  Court  to  satisfy  the  demand  of  the    ^^^^^^ 

owner  of  the  silver  out  of  the  funds  which  are  in 

the  hands  of  the  Court.     I  must,  therefore,  reject  coottamcxa. 
this  petition,  and  with  costs. 


THE  CHARLOTTE  WYLIE.    Rands. 

lUh  November. 

nPHIS  was  a  cause  of  salvage,  promoted  by  the  offi-  The  commander 

cers  and  crew  of  H.M.S.  Cygnet,  for  services  ^J^^J^^^^ 
rendered  to  this  vessel  under  the  following  circum-  «pon  the 

^  African  station, 

stances : —  held  u>  be 

The  vessel,   it  appeared,  was  proceeding  on  her  Sva^rema- 
homeward  voyage  to  this  country  firom  the  coast  of  "^^^^'^^iun 
Africa,  where  the  master  and  one  of  the  seamen  were  master  and  two 
seized  with  fever,  and  a  signal  of  distress  was  hoisted,  board  a  home- 

"      ad 
vessel 


Upon  going  alongside,  the  commander  of  the  Cygnet  m^h«it°^ 


immediately  took  out  the  master  and  the  sick  seaman,  *®  ■"*'M'',. 

^J  navigating  tiie 

and  put  his  gunner  and  three  of  the  crew  of  the  Cyg-  ve««ei,  the 

11  111*  •  1        r^i       1  master  and  one 

net  on  board;  and  by  then*  assistance  the  Charlotte  ofthemannen 
WyUe  was  navigated  to  Prince's  Island,  the  Cygnet  ji^llS^'S'in- 
occasionally  towing.    At  Prince's  Island  Mr.  Collier,  J^'Jer*^^''*^ 
the  sailing-master  of  the  Cygnet,  accompanied  by  two  incanabie  of 
of  the  seamen,  went  on  board  the  Charlotte  Wylie ;  dl!ues^?o°boaid. 
and  Mr.  Collier  took  the  command  of  the  vessel,  and  ci JJ^byThe 
brought  her  in  safety  to  England..  owners  for  the 

The  def«[ice  on  the  part  of  the  owners  wate,  that  ship  and  cargo 
the  mate  was  quite  competent  to  have  brought  the  freight!^prio»ge 
ship  home,  and  that  the  services  of  Mr.  Collier  were  SSiiiSST*' 
unnecessary.     That  in  point  of  fact  Mr.  Collier  was 
put  on  board  by  the  commander  of  the  Cygnet  for 
the  purpose  of  securing  a  passage  to  England,  where 
he  was  coming  for  the  recovery  of  his  health,  and  not 
from  a  conviction  that  his  advice  and  assistance  were 
requisite  for  the  safe  navigation  of  the  vessel.    That 
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lllh  November, 

The 
Charloitb 


the  two  seamen  who  accompanied  him  on  board  were 
discharged  from  the  Cygnet,  and  were  duly  entered 
on  the  books  of  the  Charlotte  Wylie,  and  received 
their  pay  as  seamen  of  that  vessel, — consequently 
they  could  not  claim  in  the  capacity  of  salvors. 
The  case  was  argued  by 

Qtieen's  Advocate  and  Addams  for  the  salvors. 


Harding  and  Bayford  for  the  owners. 

Judgment. — Dr.  JLtishingtan. 
It  is  now  admitted  by  the  learned  counsel  who 
have  argued  this  case  on  behalf  of  the  owners  of  the 
ship  and  cargo,  that  a  salvage  service  has  been  ren- 
dered. The  question,  therefore,  which  I  have  to  de- 
termine is,  what  is  the  compensation  to  be  awarded 
to  the  salvors ;  and,  in  order  to  ascertain  the  amount 
of  that  compensation,  it  is  necessary  that  the  Court 
should  have  before  it  some  constat  of  the  value  of  the 
property  which  has  been  saved.  Where  any  dispute 
arises  as  to  the  value  of  the  property  itself,  the  ordi- 
nary and  proper  course  of  proceeding  is  to  take  out 
a  commission  of  appraisement ;  where  there  is  no  dis- 
pute as  to  the  value  of  the  property,  and  where  the 
question  is  not  a  question  of  fact,  but  a  question  of 
law,  viz.  whether  the  owners  are  entitled  to  make  cer- 
tain deductions,  the  commission  of  appraisement  is 
unnecessary.  In  this  case  a  preliminary  question 
arises,  not  upon  the  fact,  but  upon  the  law, — ^whether 
certain  deductions  from  the  admitted  value  of  the 
ship  and  cargo  can  be  legally  made  by  the  owners. 
The  deductions  in  question  amount  to  the  sum  of 
£590;  and  these  deductions  are  claimed  by  the 
owners  for  freight,  primage  and  insurance.    With 
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respect  to  the  primage  and  insurance,  I  have  no     ^^^- 

hesitation  in  deciding  that  the  deduction  cannot  be ;j^ — ^ 

allowed.     With  respect  to  the  freight  I  am  also  of    Charlottb 

Wylib. 

opinion  that  the  deduction  must  be  disallowed ;  and 
for  this  reason,  that  the  claim  of  the  salvors  extends 
over  the  ship,  cargo  and  freight,  and  they  are  entitled 
to  have  the  whole  value  of  these  properly  stated. 
Upon  the  present  occasion  no  dispute  is  raised  between 
the  owners  of  the  ship  and  the  owners  of  the  cargo ; 
and  if  the  freight  be  deducted  from  the  value  of  the 
cargo,  it  must  be  taken  afterwards  as  a  separate  item, 
upon  which  the  Court  must  decree  salvage.  This 
mode  of  proceeding,  it  is  obvious,  would  be  attended 
with  no  advantages  to  any  of  the  parties  concerned. 
I  shall  therefore  assume  the  value  of  the  ship  and 
cargo  together  as  amounting  to  the  sum  of  £1300 ; 
and  upon  this  assumption  I  will  now  proceed  to  con- 
sider what  are  the  undisputed  facts  in  this  case.  It 
is  admitted  in  the  first  place,  that  whilst  this  vessel 
was  on  her  homeward  voyage  from  Africa  to  this 
country,  the  master  and  one  of  the  seamen  were  taken 
ill ;  that  a  signal  of  distress  was  hoisted,  and  that  the 
master  and  the  seaman  were  removed  on  board  the 
Cygnet ;  that  the  seaman  died  on  board  that  vessel, 
and  that  the  master,  long  after  the  two  vessels  had 
parted,  recovered  from  a  protracted  and  very  dan- 
gerous illness.  It  is  further  admitted,  that  the  gunner 
of  the  Cygnet  and  three  of  the  mariners  were  put  on 
board  the  Charlotte  Wylie,  and  that  whilst  the  two 
vessels  were  in  company  on  their  way  to  Prince's 
Island,  the  Cygnet  took  the  Charlotte  Wylie  in  tow. 
A  third  and  more  important  admission  is,  that  upon 
the  arrival  of  the  vessels  at  Prince's  Island,  Mr. 
Collier,  the  sailing-master  of  the  Cygnet,  was  put  on 
board  the  Charlotte  Wylie  to  conduct  her  to  England; 
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1846.       and  that  two  of  the  crew  of  the  Cygnet  accompanied 

''"^      him  on  board,  and  were  put  upon  the  ship's  books, 

Cbarlottb    and  assisted  in  navigating  the  vessel. 

It  has  been  contended  in  the  argument  of  the  case, 
that  the  two  seamen  who  went  on  board  at  Prince's 
Island,  having  signed  the  ship's  articles,  must  be  con- 
sidered as  part  of  the  crew  of  the  vessel,  and  could  not 
be  entitled  to  claim  as  salvors.  It  would  be  raising  a 
question  requiring  great  consideration  for  no  purpose 
if  I  were  to  attempt  to  decide  the  point,  whether 
these  men  were  ever  discharged  from  the  Cygnet,  and 
whether  the  signing  of  the  ship's  articles  was  or  was 
not  a  legal  act :  it  is  a  question  altogether  unimpor- 
tant to  the  real  issue  in  the  cause ;  because  the  distri- 
bution of  the  salvage  remuneration  in  the  present 
instance  must  be  governed  by  other  and  different 
rules  from  ordinary  salvage,  viz.  by  act  of  parliament 
and  the  proclamations  of  her  Majesty  in  Council.  I 
shall  therefore  pass  on  to  the  next  objection  which  is 
raised  by  the  owners,  that  the  towing  of  the  Char- 
lotte Wylie,  and  the  services  of  the  gunner  and  the 
three  seamen  who  were  put  on  board  in  the  first  in- 
stance, were  superfluous  and  unnecessary.  This  again 
is  a  small  point  in  the  case,  and  has  no  material 
bearing  upon  the  issue  in  the  cause.  Were  it  neces- 
sary to  supply  an  answer  to  this  objection,  such  an- 
swer^  I  think,  might  be  deduced  from  the  fact,  that 
the  number  of  the  original  crew  of  the  Charlotte 
Wylie  had  been  diminished  by  the  absence  of  the 
master  and  the  seaman  who  were  taken  on  board  the 
Cygnet ;  and  the  probability  is — I  do  not  say  cer- 
tainty— that  some  inconvenience  and  some  diflBculty, 
if  not  danger,  might  have  been  experienced  in  navi- 
gating the  versel  by  the  reduction  in  the  original 
complement  of  hands.     But  this,  I  repeat,  is  a  small 
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part  of  the  service,  and  no  great  stress  has  been  laid       iB^a. 

npon  it  by  the  counsel  for  the  salvors ;  indeed,  it  is - 

admitted  by  them,  that  the  towage  was  principally    chaelottb 
resorted  to,  to  accelerate  the  movements  of  the  Char-      Wtui. 
lotte  Wy he,  and  to  save,  what  is  always  valuable,  the 
time  of  her  Majesty's  ship.     I  now  come  to  a  far 
more  important  objection,   which  has  been  raised 
against  the  claim  of  the  alleged  salvors,  viz.  that  the 
mate  was  fiilly  competent  to  have  brought  this  vessel 
home  to  England,  and  that  the  sending  the  sailing- 
master  on  board  to  conduct  the  vessel  was  altogether 
unnecessary.     This  branch  of  the  case  must  depend 
upon  two  questions  of  feet :  first,  whether  or  not  the 
crew  were  sufficient  for  the  purpose  of  navigating 
the    vessel   to    England;    and,  secondly,    whether 
the  mate  was  sufficiently  skilled  in  navigation  to 
discharge,  without  assistance,  the  functions  of  master 
with   safety  to   the   lives    and   property  on    board 
the  vessel.     Independently  of  these  questions  of  fact, 
let  us  for  a  moment  consider  how  stand  the  pro- 
babilities of  the  case  in  reference  to  this  averment. 
It  is,  I  apprehend,  notorious  that  it  forms  part  of  the 
instructions  of  every  one  of  her  Majesty's  vessels,  that 
they  shall  render  assistance  to  British  vessels  in  dis- 
tress.    On  the  coast  of  Africa  in  particular,  where,  in 
consequence  of  the  illness  of  the  crews  from  the  ma- 
ladies which  prevail  in  that  region,  British  vessels  are 
more  frequently  in  comparative  danger  and  distress 
from  a  shortness  of  hands, — it  forms  a  part  of  the 
duty  of  commanders  of  ships  on  that  station  to  fol- 
low out  these  instructions,  and  to  render  their  assist- 
ance.   But  have  they  any  inducement  so  to  do,  unless 
the  circumstances  of  the  case  imperatively  require  it? 
I  conceive  not ;  and  for  this  obvious  reason,  that  on 
the  coast  of  Africa  it  is  absolutely  necessary,  for  the 
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The 

CnARuvrTi 
Wtlie. 


efficiency  of  her  Majesty's  ships  engaged  in  the  sup- 
pression of  the  Slave  Trade,  that  the  commanders 
should  retain  on  hoard  their  own  vessels  their  full 
complement  of  men.  They  are  exposed  to  a  two-fold 
danger — one  the  danger  of  sickness  from  the  climate ; 
the  other,  which  occurs  frequently,  from  the  weaken- 
ing and  diminishing  the  number  of  the  crew  by 
sending  them  with  prizes  to  various  ports ; — ^it  is  not, 
therefore,  to  be  supposed,  that,  under  ordinary  cir- 
cumstances, any  one  of  her  Majesty's  officers  on  that 
station  would  be  willing  or  desirous  of  diminishing 
his  crew  unnecessarily. 

It  has  been  suggested  by  the  learned  counsel  who 
argued  this  case  for  the  owners,  that  Captain  Layton, 
the  commander  of  the  Cygnet,  might  possibly  have 
been  influenced  by  two  considerations :  the  one,  his 
own  benefit  and  advantage  in  effecting  a  salvage  ser- 
vice; the  other,  his  desire  of  securing  a  homeward 
passage  for  Mr.  Collier,  who  was  ill  at  the  time,  and 
was  returning  to  England  for  the  recovery  of  his 
health.  Without  the  strongest  and  most  conclusive 
proof  arising  from  all  the  facts  of  the  case,  I  should 
be  most  reluctant  to  impute  to  any  officer  in  her  Ma- 
jesty's service  that  he  was  influenced,  by  any  motive 
of  private  advantage  to  himself,  to  disregard  his  duty. 
I  could  not  presume  such  an  inference ;  and  when  I 
consider  the  trifling  amount  of  the  reward  that  can 
accrue  to  Captain  Layton  from  any  salvage  decreed 
under  the  circumstances  of  this  case,  it  is  clear  that 
he  would  have  exposed  himself  to  the  inconvenience 
of  losing  his  sailing-master — one  of  the  most  impor- 
tant persons  in  the  navigation  of  his  vessel — ^with- 
out any  prospect  of  adequate  pecuniary  recompense. 
With  respect  to  the  health  of  Mr.  Collier,  I  am  satis- 
fied, from  the  statement  of  Dr.  M*Cree,  that  he  was 
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an  able  and  efficient  officer,  though  sufiering  under       1846. 

.  •    J-  -x--  '  o  ©  j,j^  November. 

temporary  indisposition.  

I  must  now  return  to  the  question  of  fact,  whether  chaIlotti 
the  mate  was  or  was  not  competent  to  conduct  the  Wyue. 
vessel  safely  home  without  assistance.  As  regards 
the  capacity  of  the  mate  there  has  been  a  great  deal 
of  swearing  in  the  cause.  If  the  testimony  of  the 
mate  himself  was  exceptione  major,  it  would  go  far  to 
determine  the  question;  for  he  unquestionably  speaks 
to  his  own  capacity  in  very  decided  terms.  Look- 
ing, however,  to  the  contents  of  his  affidavit,  it  is 
apparent  that  he  is  a  person  utterly  regardless  of  the 
fects  to  which  he  is  deposing ;  for  he  swears  to  the 
truth  of  facts  which  were  utterly  beyond  his  own 
knowledge,  and  which  it  is  impossible  he  could  have 
any  means  of  knowing.  But  it  was  said,  and  the 
argument  was  strongly  pressed,  that  when  the  vessel 
arrived  off  St.  Michael's,  Mr.  Collier  told  the  mate 
that  if  he  did  not  get  better  he  should  land  there ;  and 
asked  him  whether  in  that  case  he,  the  mate,  could 
take  the  Charlotte  Wylie  home,  and  that  the  mate 
replied  he  was  quite  able  and  willing  to  do  so. 

This  averment,  it  is  said,  is  uncontradicted,  and 
must,  therefore,  be  taken  as  an  admitted  fact  in  the 
case.  Conceding  that  position,  what  is  the  value 
of  the  feet  itself?  It  is  this,  that  the  question  was 
asked  by  Mr.  Collier  under  the  impression  that  he 
should  be  compelled  to  land  at  St.  Michael's,  and  the 
answer  of  the  mate  is  his  own  testimony  to  his  own 
capacity.  The  very  fact  that  the  question  was  asked 
by  Mr.  Collier,  in  some  measure  detracts  from  the 
testimony  in  question ;  inasmuch  that  it  demonstrates 
that  Mr.  Collier,  although  he  had  been  sailing  in 
company  with  the  mate,  had  not  ascertained,  as  a  mat- 
ter of  feet,  that  he  was  capable  of  taking  charge  of 
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1846.       the  ship:  if  the  mate  had  been  so  competent,  the  fact^ 
uthNmmiUr.  j  ^^jjceivc,  must  have  been  known  to  Mr.  Collier.     I 


Charts  ^^  ^^*  think  it  necessary  to  follow  up  this  question 
WvLit.  more  minutely:  I  rest  my  decision  more  immediately 
upon  the  consideration,  that  in  all  probability  addi- 
tional hands  were  necessary  for  the  safe  navigation 
of  the  vessel.  It  is  not  to  be  supposed  that  a  mer- 
chant vessel  would  take  more  hands  on  board  than 
were  absolutely  necessary  for  the  working  of  the  ship. 
If,  therefore,  the  original  crew  of  the  Charlotte  Wylie 
consisted  of  the  master  and  the  man  Smith  and  seven, 
others,  by  the  withdrawal  of  the  master  and  the  sea- 
man the  ship's  complement  of  hands  was  reduced  to 
seven ;  and  not  only  so,  but  there  was  the  loss  of  by 
far  the  most  important  person  on  board,  namely,  the 
master  himself. 

It  has  been  asked  firom  what  danger  this  vessel  was 
rescued.  I  answer,  from  the  danger  of  a  long  navi- 
gation  with  a  deficient  crew  and  a  probably  deficient 
master.  I  am  of  opinion,  that  the  officers  and  crew 
of  H.M.S.  the  Cygnet  are  entitled  to  a  salvage  re- 
muneration for  their  services;  and  I  think  I  shall 
meet  the  justice  of  the  case  in  allotting  the  sum  of 
£150,  with  their  costs. 


21sl  Novimb€r, 


THE  ATLAS. 


Damage  pro-  JN  this  casc  the  Picolo  Oscar,  an  Austrian  brig,  be- 
tgai^a  Teiiei  lougiug  to  the  port  of  Trieste,  whilst  at  anchor  in 
with  a  liceosed  Falmouth  Harbour  was  run  into  by  the  Atlas  upon 
coropiSi^ri'iJ?*'  the  24th  of  February  last,  and  was  so  much  damaged 
**  fiSaiSi  of  ihe'  *h^*  sh^  ^^  obliged  to  be  run  ashore  and  unladen 
?mpotediotte  ^^^  *^^  purposc  of  repairs.  The  Atlas  was  in  charge 
crew  by  the      of  a  liceuscd  pilot  at  the  time,  compulsorily  taken  on 

pilot  ID  charge,  *  x  •/ 
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board ;  and,  the  damage  being  admitted,  the  question       iS46. 
iras  confined  to  the  comparative  credit  to  be  given  to  — -^-^ 
the  affidavits  in  the  cause.  ^"  ^^""• 

The  pilot  in  charge  of  the  Atlas  distinctly  swore,  dcoiedUj^e 
that  he  gave  the  orders  to  drop  the  anchor  in  time,  ^'®co,irtpro. 
and  the  coUision  was  occasioned  by  a  delay  on  the  nouoced  that 
part  of  the  crew  in  carrying  those  orders  into  effect,   id  ^me  d©-" 

The  crew,  on  the  other  hand,  as  positively  denied  f^thauhe' 
that  any  orders  were  given  by  the  pilot.  Si^^drcum'i"^' 

The  case  was  argued  before  Trinity  Masters  by       not^g^'ciCTt  to 

briDg  the  charge 

Addams  and  Robinson  for  the  Atlas.  J?™  "  "" 

Owoers  of 
the  damagiDg 

Say  ford  and  Phillimore  for  the  Picolo  Oscar.  ^^^^  dismissed 

•^  from  the  re- 

iponsibility  of 

Judgment. — Dr.  Lushington.  damage. 

G(entlemen, — No  doubt  can  be  entertained  that  the 
damage  in  this  case  was  occasioned  by  the  de&ult  or 
negligence  of  some  person  or  persons  on  board  the 
Atlas,  and  was  not  caused  through  any  feilure  on  the 
part  of  the  crew  of  the  Picolo  Oscar. 

Prim&  facie,  therefore,  the  owners  of  the  Austrian 
vessel  (independent  of  all  municipal  regulations)  are 
entitled  to  be  indemnified  by  the  owners  of  the  Atlaa 
for  the  loss  which  they  have  sustained.  In  the  course 
of  the  argument  some  observations  were  thrown  out 
by  the  learned  counsel  for  the  Atlas,  with  respect  to 
the  manner  in  which  the  case  had  been  conducted  on 
behalf  of  the  Picolo  Oscar.  My  opinion  is,  that  the 
owners  of  that  vessel  were  perfectly  entitled  to  bring 
forward  their  case  as  they  have  done.  They  state 
generally,  that  they  were  at  anchor,  and  properly 
moored ;  and  that  the  Atlas  came  into  the  harbour, 
and,  in  making  her  preparations  for  anchoring,  ran 
into  the  Picolo  Oscar,  and  did  the  damage  in  ques- 
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21st  November. 
Thb  Atlas. 


AT^^Lw  *^^^'  ^  ^^  ^^*  conceive  that  they  were  bound,  as 
suggested,  to  set  forth  more  explicitly  the  nature  of  the 
damage,  or  to  specify  with  more  minuteness  the  man- 
ner in  which  it  was  occasioned.  Again,  with  respect 
to  the  imputed  delay  in  bringing  this  case  to  a  hear- 
ing, the  blame  of  such  delay,  if  any,  in  my  judgment, 
rests  with  the  owners  of  the  Atlas  themselves.  The 
answer  to  the  act  on  petition  should,  I  conceive,  have 
confessed  in  the  first  instance,  that  the  damage  was 
occasioned  by  neglect;  and  should  then  have  gone  on 
to  allege,  that  such  neglect  was  exclusively  the  neglect 
of  the  pilot  who  was  in  charge  of  the  Atlas,  and  was 
not  in  any  degree  participated  in  by  the  crew  of  that 
vessel.  If  this  course  had  been  adopted,  the  affidavits 
might  have  been  taken  immediately,  and  the  point  in 
issue  might  have  been  at  once  brought  to  a  decision. 
I  now  come  to  the  real  ground  of  defence  which  is 
set  up  by  the  Atlas ;  and  I  must  here  repeat,  what  I 
have  already  stated  in  former  cases,  that  where  the 
defence  alleges  that  a  collision  was  occasioned  by  the 
exclusive  negligence  or  default  of  the  pilot  in  charge, 
the  onus  of  proving  that  feet  rests  with  the  vessel 
setting  up  the  defence.  The  propriety  and  justice  of 
this  principle  is  obvious  upon  two  distinct  reasons: 
First,  that,  according  to  every  dictate  of  common 
sense,  the  persons  on  board  the  vessel  which  has  re- 
ceived the  damage  cannot  know  with  any  accuracy 
what  is  done  on  board  the  damaging  vessel ;  secondly, 
that  the  persons  on  board  the  vessel  which  sets  up  the 
defence  must  or  ought  to  know  whether  the  collision 
was  occasioned  by  the  defeult  of  the  pilot  or  of  the 
crew.  Acting  upon  this  principle  in  the  present  in- 
stance, I  will  frame  the  question  which  I  shall  have 
to  put  to  you  in  the  following  form.  Have  the  owners 
of  the  Atlas  established  to  your  satisfection,  that  this 


Tbb  Atlas. 
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collision  did  not  arise  from  any  default  or  negligence        1846. 
of  tneiT  own  crew  ? 

I  am  well  aware  of  the  difficulty  which  attends  the 
solution  of  this  question — a  difficulty  which  arises 
from  the  strong  and  positive  contradiction  between 
the  affidavit  of  the  pilot  who  was  in  charge  of  the 
Atlas  and  the  affidavits  of  the  crew  of  that  vessel. 
On  the  one  hand  it  is  alleged,  that  the  pilot  gave  the 
order  in  time  for  letting  the  anchor  drop,  but  the 
crew  disobeyed  it.     On  the  other  hand,  there  is  a 
general  denial  that  any  such  order  was  given.    The 
first  averment  rests  upon  the  single  and  unsupported 
testimony  of  the  pilot  alone,  and  he  is  subject  to  all 
those  observations  upon  his  credibility  which  have 
been  so  strongly  urged  by  Dr.  Addams  and  Dr. 
Hobijison.     He  may,  as  suggested,  be  liable  to  an 
action, — he  may  be  liable  to  the  forfeiture  of  his 
bond,  —  he  may  be  subject  to   dismission:   for  all 
these  reasons,  he  has  undoubtedly  the  strongest  in- 
ducement to  depose  in  exculpation  of  himself.     On 
the  other  hand,  the  master  and  crew  of  the  Atlas  are 
not  in  a  much  better  position.     They  have  not  only 
the  interest  of  their  employers  at  stake,  but  their  own 
individual  interest  would  undoubtedly  lead  them  to 
swear  that  they  were  not  to  blame.     As  regards  the 
probability  of  the  case,  it  is  difficult  to  say  that  there 
is  k  priori  any  decided  preponderance  on  the  one  side 
or  thjB  other.     The  probability  lies  either  way :  it  is 
just  as  consistent  with  probability  that  the  pilot  should 
discharge  his  duty  with  propriety  as  the  crew ;  again, 
it  is  equally  consistent  with  probability  that  either 
party  should  have  neglected  their  duty  in  bringing 
this  vessel  properly  to  an  anchor. 

The  question,  then,  which  I  shall  submit  to  your 
consideration  is  this, — ^Are  you  of  opinion  that  under 
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1846.       the  circumstances  of  the  case,  the  crew  of  the  Atlas 
were  not  to  blame? 

Tbb  Atlas* 

After  consultation  with  the  Trinity  Masters,  the 
learned  judge  proceeded  to  observe : 

Upon  the  first  question  in  this  case  there  neither 
has  been  nor  could  be  any  controversy,  namely,  that 
the  damage  sustained  by  the  Picolo  Oscar  was  occa- 
sioned by  the  negligence  or  incapacity  of  some  person 
or  persons  on  board  the  Atlas.  Upon  the  second 
point,  the  gentlemen  by  whom  I  have  been  assisted 
are  of  opinion,  that  some  blame  is  imputable  to  the 
pilot  who  was  in  charge  of  that  vessel.  With  respect 
to  the  third  point,  whether  the  master  or  any  of  the 
crew  of  the  Atlas  shared  in  that  culpability  or  not, 
we  are  all  of  opinion  that  there  is  not  enough  evidence 
to  satisfy  us  that  any  blame  is  imputable  to  them.  I 
must,  therefore,  dismiss  the  suit,  but  I  shall  give  no 
costs. 


,, ,  ^     ,  THE  SERINGAPATAM. 

A  vessel  dose  JN  this  casc  the  Harriett,  a  Danish  vessel  of  445 
UrbosrcTtack!  tous  burthcu,  whilst  upou  a  voyage  from  St. 

"i^rwiTthe'  Croix  to  Copenhagen  with  a  cargo  of  colonial  pro- 
wiodfiree.at  ducc,  was  ruu  dowu  off  Bcachy  Head  by  the 
j^MtiM^in  Seringapatam,  an  outward  bound  East  Indiaman, 
to  Mm 'where  upou  the  26th  of  April  last. 

ubuilyyihe"  I*  ^^  ^^^^  ^^  ^^^^  ^f  *^®  Harriett,  that  she 
two  vessels  ^^^as  proceeding  on  the  larboard  tack  up  channel  at 
coiiisioD.  the  time,  close  hauled,  her  course  Ipng  E.  and  by  S^ 
pro^nouo^i"  and  the  wind  bemg  N.E.  by  N.  and  N.N.E.  That 
ouw  TwiS       ''^^  Seringapatam  was  proceeding  down  channel^ 
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Steering  W.N.W.,  and  sailing  with  the  wind  free  at  n.^^5^[i^ 

the  rate  of  about  nine  knots  per  hour.     That  the  • 

Seringapatam,  when  first  descried,  was  about  three  SBBiNorpiTiic. 
points  to  leeward  of  the  Harriett,  and  distant  about  oot  having  kept 
four   cables   length.      That   as    the    Seringapatam  J^J^^^^;!;^^' 
approached,  the  Harriett  starboarded  her  helm,  and  ^[^J'^me 
the  Seringapatam,  instead  of  keeping  her  course  or 
bearing  up  in  time,  ported  her  helm  at  the  last 
moment,  and  ran  into  the  Harriett  on  the  larboard 
side,  abaft  the  forechains,  causing  the  bark  to  fill, 
and  compelling  the  crew,  for  the  preservation  of  their 
lives,  to  take  refuge  on  board  the  Seringapatam. 
That  a  good  look-out  was  kept,  and  the  measures 
adopted  by  the  Harriett  were  proper  and  seamanlike, 
under  the  circumstances  of  the  case;   and  the  col- 
lision was  solely  imputable  to  the  Seringapatam,  in 
not  keeping  a  good  look-out,  and  not  porting  her 
helm  in  the  first  instance. 

On  the  part  of  the  Seringapatam  it  was  alleged, 
that  the  wind  was  N.  half  W.;  that  a  good  and 
proper  look-out  was  kept  on  board  the  Seringapatam, 
and  that  the  collision  was  occasioned  by  the  want  of 
skill  and  mismanagement  of  the  Harriett  in  putting 
her  helm  astarboard ;  that  accordmg  to  the  Trinity 
House  regulations,  both  vessels,  under  the  circum- 
stances of  the  case,  were  bound  to  have  ported  their 
helm. 

The  case  was  argued  before  Trinity  Masters  by 

Qiteen's  Advocate  and  Robinson  for  the  Harriett. 

Addams  and  Dearie  for  the  Seringapatam. 

Judgment. — Dr.  Lushington. 
Gentlemen, — It  is  admitted  in  this  case  that  thecouise 
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nth  y^'  Wr  ^^*^^  Harriett  was  E.  by  S.,  and  that  the  Seringapatam 

^  was  steering  a  course  W.N.  W.    With  respect  to  the 

SniMOAPATAM.  direction  of  the  wind  the  parties  are  at  issue.  On  the 
part  of  the  Harriett  it  is  alleged  to  have  been  N.E. 
by  N.  and  N.N.E ;  on  the  part  of  the  Seringapatam, 
that  it  was  N.  half  W.  Without  imputing  to  eitlier 
party  any  intentional  misrepresentation,  we  may,  I 
think,  with  safety  assume  that  the  wind  was  some- 
where between  the  two  statements.  Under  this  as- 
sumption I  shall  submit  to  your  consideration  three 
questions,  upon  which,  I  apprehend,  the  decision  in 
the  case  must  eventually  depend.  First,  did  the 
Harriett  adopt  a  right  and  prudent  course  in  star- 
boarding her  helm ;  she  being,  according  to  her  own 
statement,  as  close  hauled  as  she  could  be  at  the 
time  ?  Secondly,  did  the  Seringapatam  act  properly 
in  putting  her  helm  aport?  The  third  and  most 
important  question  is,  was  there  a  good  look-out  on 
board  the  Seringapatam  at  the  time  when  this  col- 
lision took  place?  I  confine  this  question  to  the 
conduct  of  the  Seringapatam,  because  I  am  satisfied, 
in  my  own  mind,  that  no  reasonable  doubt  can  be 
entertained  that  a  good  look-out  was  kept  on  board 
the  Harriett,  and  that  no  blame  whatever  attaches  to 
this  vessel  in  this  respect.  If  you  shall  be  of  opinion 
that  there  was  a  neglect  of  duty  on  the  part  of  the 
crew  of  the  Seringapatam  in  not  keeping  a  sufficient 
look-out,  and  that  the  helm  of  the  vessel  was  not 
ported  as  soon  as  it  might  and  ought  to  have  been— 
however  right  may  be  the  measure  of  porting  the 
helm — it  will  not  avail  to  protect  the  owners  of  the 
Seringapatam  from  the  responsibility  of  the  damage 
in  the  present  instance. 

On  the  part  of  the  Harriett,  you   will   observe, 
gentlemen,  there  is  a  distinct  averment  to  the  efifect 
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that  she  first  saw  the  Seriugapatam  at  the  distance  ^^^^  ^^^ 
of  half  a  mile ;   is  it  not  somewhat  remarkable  that 


both  in  the  evidence  and  in  the  pleadings  on  behalf  SKniMOAPATAM. 
of  the  Seringapatam,  there  is  an  absence  of  all  speci- 
fication as  to  the  time  and  the  distance  at  which  the 
Harriett  was  first  seen  from  the  Seringapatam  ?  The 
silence  of  the  Seringapatam  upon  these  points,  it 
appears  to  me,  is  not  undeserving  of  consideration. 

Gentlemen,  it  will  be  for  you  to  consider  whether, 
looking  at  all  the  circumstances  of  the  case,  there 
was  a  good  look-out  kept  on  board  the  Seringapatam; 
and  whether,  assuming  the  measure  to  have  been 
rightly  adopted,  the  helm  of  the  Seringapatam  was 
put  to  port  at  a  sufficiently  early  period  of  time* 

The  Trimttf  Masters  were  of  opinion,  that  the 
Harriett  did  wrong  in  starbording  her  helm.  And 
that  the  Seringapatam,  for  want  of  a  good  look-out, 
did  not  port  her  helm  in  due  time. 

Court  pronounced  that  the  damages  should  be 
equally  borne  by  both  parties. 


THE  GREAT  NORTHERN.    Forrest. 


Ill  December, 


I^HIS  was  a  suit  for  wages,  promoted  by  the  late  coDstraGtion  of 
master  of  this  vessel,  under  the  statute  7  &  8  ™pt  Act.?*" ' 
Vict.  c.   112.    An   appearance  under  protest  was  ^^^i^'^i^^' 
given  by  the  mortgagee  of  the  ship;  and  the  defence  ^^^^'J^**'^* 
to  the  action  was  rested  upon  the  grounds, — 1st,  that  vesMi  were 
the  owners  of  the  Great  Northern  were  not  bank-  bSS^JSriithin 
rupts  or  insolvents  withm  the  provisions  of  the  act  ;J^fX22"^'~c. 
6  Will.  IV.  c.  14 ;    2ndly,  that  the  act  7  &  8  Vict.  ||j;j;>f  ^»>«  »^*- 

VOL.  11.  ^  ^ 
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l$t  Dectmber, 

Thr  Great 
Northern. 
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did  not  apply  under  the  circumstances  of  the  case, 
the  wages  in  question  having  been  earned  antecedent 
to  the  time  when  the  act  came  into  operation. 

For  the  mortgagee  Addams  submitted,  that  the 
statute  7  &  8  Vict,  had  already  received  a  judicial 
interpretation  in  the  case  of  the  Princess  Royal, 
and  the  eifect  of  the  decision  in  that  case  was,  that 
masters  of  vessels  were  only  entitled  to  resort  to  this 
Court  for  their  wages,  when  the  owner  has  become 
bankrupt  or  insolvent  within  the  strict  legal  inter- 
pretation of  the  term.  In  the  present  instance,  the 
alleged  bankruptcy  of  the  owners  was  stated  to  be 
a  bankruptcy  under  the  statute  6  Will.  IV.  c.  14, 
which  applies  to  bankruptcies  in  Ireland ;  and  this 
statute  requires  the  observance  of  certain  forms  to 
constitute  a  bankruptcy  under  that  act.  The  22nd 
section  provides,  "  that  the  trader  shall  first  file,  in 
the  office  of  the  lord  chancellor's  secretary  of  bank- 
rupts, a  declaration  in  writing,  properly  signed  and 
attested,  that  he  is  insolvent  or  unable  to  meet  his  en- 
gagements; that  this  declaration  shall  then  be  inserted 
in  the  Dublin  Gazette ;  and  every  such  declaration 
shall,  after  the  insertion  of  such  advertisement,  be  an 
act  of  bankruptcy,  committed  by  such  trader  at  the 
time  when  such  declaration  was  filed."  What  follows? 
Why  the  section  then  goes  on  expressly  to  enact,  "that 
no  commission  shall  issue  thereupon,  unless  it  be  issued 
out  within  two  calendar  months  next  after  the  inser- 
tion of  such  advertisement ;  and  unless  such  advertise- 
ment shall  have  been  inserted  in  the  Dublin  Gazette 
within  eight  days  after  the  declaration  was  filed ;  and 
no  docket  shall  be  struck  upon  such  an  act  of  bank- 
ruptcy before  the  expiration  of  four  days  next  after 
the  insertion  of  such  advertisement."     What  are  the 
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hcts  of  this  case  ?    Was  any  oommission  taken  out       J?^^. 

within  the  two  months  as  prescribed  by  the  act  ?     No  — ; 

such  thing.     The  only  act  done  by  the  owners,  to     NonmiMN 
comply  with  the  requisitions  of  the  act,  was  the  mere 
preliminary  act  of  filing  the  declaration.     This  was 
filed  upon  the  12th  of  May,  and  no  further  act  has 
since  been  done  to  complete  the  bankruptcy.      It 
was  perfectly  obvious,  that  the  circumstances  of  the 
case  did  not  fall  within  the  provisions  of  the  22nd 
section  of  the  statute,  and  that  the  owner  was  not  a 
bankrupt  within  the  strict  legal  meaning  of  the  term ; 
that  a  further  objection  to  the  master's  claim  to  sue 
in   this  cause  was  suggested   by  the  fact,  that  the 
contract  between  the  owners  and   the  master  was 
extinguished  antecedent  to  the  time  when  the  statute 
7  &  8  Vict,  came  into  operation.     The  act  did  not 
receive  the  royal  assent  until  the   6th  September, 
1844 ;  and  according  to  the  master's  statement,  the 
vrages   were  earned  previous   to   September,  1843. 
Whatever  wages,  therefore,  the  master  was  entitled 
to  receive,  could  only  be  recovered  under  the  law  as 
it  existed  at  the  time  the  wages  were  earned,  viz. 
by  a  personal  action  against  the  owners  with  whom 
he  had  made  his  contract.     That  although  in  the 
case  of  the  Repulse  the  Court  had  certainly  laid  it 
down  that  the  statute  7  &  8  Vict,  was,  to  some  in- 
tent, restrospective  in  its  operation,  the  fact  in  this 
case,  that  the  contract  between  the  master  and  the 
owner  of  the  vessel  was  extinguished  at  the  time  the 
act  of  Victoria  came  into  operation,  furnished  a  strong 
difference  between  this  case  and  the  case  of  the  Re- 
pulse. 

For  the  master,  Bayford  contrk.     That  it  was  not 
necessary  to  establish  a  bankruptcy  imder  the   act 
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6  Will.  IV.  It  would  be  sufficient,  for  the  purpose 
of  bringing  the  case  within  the  statute  7  &  8  Vict., 
to  show  that  the  owners  of  this  vessel  were  at  the 
present  moment  insolvent,  in  the  legal  acceptation  of 
the  term.  That  this  was  sufficiently  evidenced  in 
the  declaration  of  the  owners  themselves,  which  had 
been  filed  in  the  office  of  the  secretary  of  bankrupts ; 
and  as  this  was  not  only  solemnly  signed  by  the 
owners,  but  was  formally  attested,  it  was  an  instru- 
ment entitled  to  the  highest  consideration.  That 
in  the  circumstances  of  the  case  itself,  there  was 
nothing  to  militate  against  the  decision  already 
pronounced  by  the  Court  in  the  case  of  the  Princess 
Royal ;  and  as  regarded  the  decision  in  the  Repulse, 
although  the  circumstances  of  the  two  cases  might,  in 
some  respects,  be  different,  the  observation  laid  down 
by  the  Court  in  the  outset  of  its  judgment  was  in 
these  words, — "  The  act  in  question  is  necessarily,  in 
some  respects,  retrospective  in  its  effects,  inasmuch 
as  it  applies  to  contracts  made  between  masters  and 
owners  antecedent  to  the  passing  of  the  act."  That 
this  dictum  had  no  exclusive  reference  to  the  case 
immediately  before  the  Court  at  the  time,  but  was 
general  in  its  import ;  and  as  such  was  &irly  appli- 
cable to  the  claim  set  up  by  the  late  master  of  the 
Great  Northern  in  the  present  instance. 


Judgment. — Dr.  Lushington. 
In  this  case  the  vessel  was  arrested  at  the  suit  of 
the  master,  under  the  provisions  of  the  statute  7  &  8 
Vict.  c.  112.  An  appearance  has  been  given  under 
protest  on  behalf  of  the  mortgagee  of  the  ship,  and 
the  protest  is  mainly  rested  upon  the  averments,  that 
the  owners  of  the  Great  Northern  are  not  bankrupts 
or  insolvents  in  the  strict  legal  acceptation  of  the 
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term ;  and  consequently  the  naaster  is  not  entitled  to 
sue  in  this  Court  under  the  provisions  of  the  recent 
act  of  parliament.  In  the  case  of  the  Princess  Royal, 
which  was  cited  by  the  learned  counsel  for  the 
mortgagee,  I  have  already  decided,  that  the  true 
meaning  and  proper  construction  of  the  statute  is, 
that  in  order  to  establish  the  master's  right  to  sue  in 
this  Court,  the  owner  must  be  a  bankrupt  or  insol- 
vent, not  in  the  mere  general  acceptation  of  the 
term,  that  is,  unable  to  discharge  his  pecuniary 
obligations,  but  must  be  so  in  the  strict  legal  sense 
of  the  words. 

From  this  decision  it  is  not  my  intention  to  depart 
in  the  present  instance ;  and  the  point  which  I  have 
to  determine  is,  how  far  the  facts  and  circumstances 
of  this  case  fairly  fall  within  the  principle  of  this 
decision.  It  is  alleged,  on  behalf  of  the  master,  that 
a  declaration  of  insolvency  was  filed  by  the  owners  of 
the  Ghreat  Northern  about  the  12th  of  May ;  that  is, 
about  five  or  six  weeks  before  the  period  when  the 
arrest  of  the  vessel  was  made.  The  question  arises. 
Does  such  a  declaration  per  se  constitute  a  bank- 
ruptcy imder  the  act  6  Will.  IV.  c.  14  ?  If  it  be  so, 
the  ship  has  been  properly  arrested,  and  the  suit  has 
been  legally  commenced  by  the  master.  If,  on  the 
contrary,  the  filing  of  such  declaration  was  only  an 
incipient  step  requiring  something  further  to  be  done 
at  a  subsequent  period  to  complete  the  bankruptcy, 
and  if  this  further  act  has  not  been  done  and  cannot 
now  be  done,  it  is  clear,  in  my  opinion,  that  the 
owners  of  this  vessel  would  not  be  bankrupts  within 
the  true  intention  of  the  Bankruptcy  law  of  Ireland. 
In  order  to  solve  this  question,  I  must  now  refer  to 
the  22nd  section  of  the  act.  This  section  provides  in 
these  words, — "  That  if  any  such  trader  shall  file,  in 
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1846.       the  office  of  the  lord  chancellor's  secretary  of  bank- 

'-  rupts,  a  declaration  in  writing,  signed  by  such  trader 

NoBTBut!    and  attested  by  an  attorney  or  solicitor  that  he  is 
insolvent" — the    word     insolvent,     I   would    here 
observe,  is  used,  not  in  a  technical,  but  a  general 
sense — "or  unable  to  meet  his  engagements,   the 
said  secretary  of  bankrupts  shall  sign  a  memorandum 
that  such  declaration  hath  been  filed,  which  memo- 
randum shall   be  authority  for  the  printer  of  the 
Dublin  Gazette  to  insert  an  advertisement  of  such 
declaration    therein ;     and  every  such    declaration 
shall,    after  such   advertisement   inserted  as  afore- 
said, be  an  act  of  bankruptcy  committed  by  such 
trader,  at  the  time  when  such  declaration  was  filed." 
What,  now,  according  to  the  meaning  of  this  section, 
is  the  effect  of  such  a  declaration  being  signed  ?    The 
efiect  is  distinctly  stated  and  defined  by  the  words  of 
the  act,  viz.  "  that  it  amounts  to  an  act  of  bankruptcy 
upon  the  part  of  the  person  so  making  tlie  declaration." 
Does  this  constitute  a  bankruptcy  in  the  legal  ac- 
ceptation of  the  term  ?     Most  clearly  not.     There  is, 
I  apprehend,  a  very  wide  difference  between  a  person 
being  a  bankrupt  and  committing  an  act  of  bank- 
ruptcy.    The  22nd  section  then  proceeds  to  enact, 
"  that  no  commission  shall  issue  thereon  unless  it  be 
sued  out  witliin  two  calendar  months  next  after  the 
insertion   of  such  advertisement,   and   unless  such 
advertisement  shall  have  been  inserted  in  the  Dublin 
Gazette  within  eight  days  after  such  declaration  was 
filed."     How  far  do  the  facts  of  this  case  establish  a 
compliance  with  these  further  requisites  provided  in 
the  22nd  section  ? 

According  to  the  statement  which  is  before  me, 
and  which  statement  is  altogether  uncontradicted, 
it  appears  that  no  act  whatever  was  done  by  the 
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ownens  of  the  vessel  subeequent  to  the  filing  the 
deelaralaoii  of  insolvency.     It  is  perfectly  clear  that    j.^^q^^^^ 
no  comiaission  has  been  sued  out  within  the  two    NoiTncBN. 
months  specified  by  the  statute ;  and  no  such  com* 
mission  can  by  possibility  be  sued  out  now,  the  two 
months  having  exfnred.     Under  these  circumstances, 
it  is  impossible  for  me  to  designate  the  owners  of 
this  vessel  bankrupts  under  the  act  of  parliament  4 
Will.  IV.     With  respect  to  the  argument  which  was 
raised  by  the  learned  counsel  for  the  master,  that  the 
declaration  of  the  owners'  insolvency  was  of  itself 
suflicient  to  give  the  master  a  persona  standi  to  pro- 
ceed   in  the  cause,   I  at  once  dispose  of  it  in  the 
observation,  that  the  insolvency  mentioned  in  the 
declaration  is  an  insolvency,  not  in  the  technical,  but 
general  sense  of  the  term.     As  I  consider  myself 
bound  to  adhere  to  the  decision  I  have  already  given 
in  the  case  of  the  Princess  Royal,  I  must  hold,  tliat 
such  an  insolvency,  if  proved,  would  not  be  sufficient 
in  the  present  instance.   I  must,  therefore,  come  to  the 
conclusion  that  the  vessel  has  been  illegally  arrested, 
and   that  the  protest  of  the  mortgagee  against  any 
further  proceedings  in  the  cause  must  be  sustained. 


THE  GAZELLE. 


nth  VectmbtTi, 


TN  this  case  the  Dispatch,  a  schooner  of  88  tons 

burthen,  whilst  on  her  voyage  from  Sunderland  proceeding  at 
to  Ipswich,  laden  with  coals,  was  run  into  by  the  g^^upSJ'a 
Gazelle  about  ten  miles  to  the  southward  of  the  Dud-  ^Jll^^n^^^n^  JJ°" 
geon  Light,  and  was  eventually  sunk.  damage. 

The  statement  of  the  Dispatch  was,  that  she  was 
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close  hauled  on  the  starboard  tack,  and  was  proceed* 
ing  at  the  rate  of  about  three  knots  an  hour,  the  wind 
blowing  stiff,  and  the  night  being  dark  and  thick,  with 
rain.     That  seeing  the  approach  of  the  steamer  she 
hoisted  a  light,  and  hailed  the  steamer  to  port  her  helm, 
the  schooner  keeping  her  own  course  as  she  was  boand 
to  do.     That  the  light  was  hoisted  in  sufficient  time 
to  enable  the  steamer  to  take  the  necessary  measures 
to  avoid  the  collision ;  but  the  steamer  continued  her 
course  at  the  rate  of  about  nine  knots  an  hour,  and 
ported  her  helm  only  at  the  last  moment,  when  the 
two  vessels  were  close  upon  each  other.    That,  seeing 
a  collision  was  inevitable,  the  schooner,  in  order  to 
lighten  the  force  of  the  blow,  starboarded  her  helm, 
and  immediately  afterwards  the  steamer  struck  the 
schooner  on  her  starboard  bow  with  such  force  that 
she  eventually  filled  and  sunk,  the  crew  getting  on 
board  the  steamer.    That  the  collision  was  entirely 
occasioned  by  the  de&ult  of  the  steamer  in  not  keep- 
ing a  good  look-out,  and  in  proceeding  upon  such  a 
night  at  the  speed  at  which  she  was  going.    That  she 
should  have  ported  her  helm  sooner,  and  should  have 
eased  or  stopped  her  engines  in  the  first  instance* 

On  the  part  of  the  steamer  it  was  denied,  that  any 
hailing  was  heard  from  the  schooner  by  the  persons 
on  board  the  steamer ;  and  the  defence  was  mainly 
rested  upon  the  averment,  that  the  two  vessels  were 
approaching  each  other  upon  a  dark  night  stem  on, 
and,   by  the  regulations  laid  down  by  the  Trinity 
House,  both  vessels  were  bound  to  have  ported  their 
helms.     That  the  schooner  by  her  own  admission 
put  her  helm  astarboard,  and  the  collision  was  occa*- 
sioned  by  her  mismanagement  and  want  of  skill  in  so 
doing. 
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The  case  was  argued  before  Trinity  Masters  by —   j^^  rSJ^iw 
Jenner  and  Deane  for  the  owners  of  the  Dispatch.     Gasilli. 

Addams  and  Phillimore  for  the  owners  of  the 
Gazelle. 

Judgment. — Dr.  Lushington. 

Gentlemen, — I  must  trouble  you  with  a  few  obser- 
vations with  respect  to  the  rules  which  have  been  laid 
down  for  the  navigation  of  vessels  by  the  Trinity  House 
Board,  in  order  that  we  may  clearly  understand  what 
those  rules  are,  and  whether  I  have  rightly  compre- 
hended them  or  have  been  in  error  upon  former  occa- 
sions of  this  kind. 

The  first  regulation  is,  that  sailing  vessels  having 
the  wind  free  shall  give  way  to  those  on  a  wind ;  by 
the  term  giving  way  is  meant,  I  apprehend,  that  they 
shall  get  out  of  the  way  by  whatever  measures  are 
proper  for  the  purpose,  dther  by  porting  or  starboard- 
ing the  helm,  as  the  occasion  shall  require.  The  next 
rule  is,  that  when  both  vessels  are  going  by  the  wind 
the  vessel  on  the  starboard  tack  shall  keep  her  wind 
on,  and  the  vessel  on  the  larboard  tack  shall  bear  up, 
thereby  passing  each  other  on  the  larboard  tack.  In 
this  case  the  two  vessels,  you  perceive,  are  similarly 
situated;  and  the  rule,  it  appears  to  me,  is  wisely 
framed  to  prevent  either  vessel  fit>m  dodging  fit>m 
one  side  to  the  other,  through  misapprehension  or 
doubt  as  to  the  course  which  the  other  vessel  would 
pursue.  It  is  next  provided,  that  where  both  vessels 
have  the  wind  large  or  abeam  they  shall  pass  each 
other  in  the  same  way,  viz.  on  the  larboard  side. 
This  rule,  I  conceive,  was  also  framed  for  the  pur- 
pose of  avoiding  uncertainty ;  and  in  order  to  e^ect 
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1846.  the  purpose  in  both  cases,  it  is  necessary  that  the  helm 
—  should  be  put  aport.  So  much  for  tlie  regulations 
GAmLB.  ^^  down  by  the  Trinity  House  Board  for  the  navi- 
gation of  sailing  vesseb.  I  now  come  to  another  re- 
gulation which  applies  more  exclusively  to  the  con- 
duct of  steam-vessels ;  and  this  rule  is  laid  down  to 
the  following  effect,  that  as  all  steam- vessels  are  to  be 
considered  as  vessels  navigating  with  a  fisor  wind,  they 
are  bound  to  give  way  to  vessels  sailing  on  a  wind  on 
either  tack.  Where  a  steamer  meets  another  steamer 
or  a  sailing  vessel  going  large,  when  the  two  veaseis 
are  on  different  courses,  and  must  necessarily  pass 
each  other  so  near  that  by  ccmtinuing  their  respective 
courses  there  would  be  risk  of  their  coming  into  ool* 
lision,  each  vessel  shall  put  her  helm  to  port,  so  as  to 
pass  on  the  larboard  side  of  each  other :  this  last  re- 
gulation, it  is  obvious,  does  not  apply  to  the  present 
case.  The  case  which  we  are  now  considering  is  the 
case  of  a  steam-vessel  meeting  a  sailing  vessel  on  a 
wind ;  and  in  such  a  case  it  is  an  undoubted  propo- 
sition, that  the  steamer  is  bound  to  give  way  whether 
the  sailing  vessel  be  upon  the  starboard  or  the  larboard 
tack.  What  then  is  the  meaning  of  the  term  giving 
way?  I  have  already  stated  my  own  impreaaioD, 
that  it  means  getting  out  of  the  way  by  any  measure 
that  the  occasion  may  require ;  and  I  am  not  aware 
of  any  expression  that  has  ever  fiedlen  from  any  of  the 
gentlemen  by  whom  I  have  so  often  been  assisted  in 
these  cases,  that  it  means  putting  the  helm  to  port 
under  all  circumstances.  Let  us  now  comider  what 
are  the  circumstances  under  which  this  collision  took 
place.  The  Dispatch,  a  schooner  of  88  tons,  laden 
with  coals,  was  proceeding  on  the  starboaid  tadi  td 
the  east,  the  wind  being  at  the  time^  according  to  the 
admission  of  both  parties  in  the  suit^  from  S.  and  by 
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W.  to  S.S.W. ;  and  it  being  further  admitted  by  the  1846. 
Gazelle  herself,  that  the  wind  was  blowing  stiff,  and  '^**  ^^^^**^' 
the  weather  dark  and  thick,  with  rain.  The  course  gjwi* 
of  the  Gazelle,  according  to  her  own  statement,  was 
N.N.W.  half  W.,  and  she  was  proceeding  at  the  rate  of 
between  nine  and  ten  knots  an  hour.  The  statement 
of  the  Gazelle  then  goes  on  to  aver,  that  the  persons 
on  board  the  Gazelle  saw  a  light  on  the  larboard  bow, 
and  the  mate  of  the  Gazelle  ordered  the  steersman 
to  port  the  helm,  which  was  accordingly  done ;  and 
immediately  afterwards  the  two  vessels  came  into 
collision,  the  bowsprit  of  the  schooner  striking  the 
Gazelle  on  the  larboard  rail,  about  ten  feet  before  the 
paddle-box.  According  to  this  statement  it  would 
appear,  that  the  moment  a  light  was  seen  the  helm 
of  the  steamer  was  put  to  port,  and  immediately 
afterwards  the  collision  took  place.  This  statement  is 
not  contradicted  on  the  part  of  the  Dispatch ;  but  she 
states  what  I  conceive  to  be  an  important  ingredient 
in  the  case,  and  deserving  of  your  consideration,  that 
upon  seeing  the  Gazelle  closing  upon  her,  she  star- 
boarded her  helm,  and  hailed  the  steamer  to  put  her 
helm  aport.  With  respect  to  the  last  averment,  you 
will  observe,  that  it  is  expressly  denied  on  the  part 
of  the  Gazelle  that  any  hailing  was  heard  from  the 
schooner.  Consequently,  if  any  error  was  committed 
by  the  persons  on  board  the  schooner  in  so  hailii^ 
the  steamer,  it  was  an  error  that  could  not  have  in- 
fluenced the  measures  adopted  by  the  steamer,  and 
was  not  in  any  degree  the  cause  of  the  collision.  The 
first  question  then  is,  whether  upon  such  a  night,  the 
Gazelle  being  in  a  part  of  the  sea  which  is  much  fre- 
quented by  colliers,  it  was  consistent  with  prudence, 
and  a  due  regard  to  the  lives  and  property  of  others, 
that  she  should  have  been  proceeding  at  the  speed  of 
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1846.        between  nine  and  ten  knots  an  hour?     The  next 


nth 


question  is  more  peculiarly  addressed  to  your  nautical 
Oasbllb.  ^^^1^  ^^d  experience,  viz.  whether  as  soon  as  the  light 
was  seen  by  the  persons  on  board  the  Gazelle,  the  helm 
of  that  vessel  should  have  been  ported  or  a  different 
measure  should  have  been  adopted, — in  other  words, 
whether  the  exhibition  of  the  light  did  not  convey  such 
an  intimation  of  the  close  proximity  of  another  ves- 
sel  as  rendered  it  obligatory  upon  the  steamer  to  ease 
or  stop  her  engines,  or  put  the  helm  at  once  to  star- 
board or  to  port.  If  you  shall  be  of  opinion,  that  in 
any  of  these  respects  the  steamer  either  did  that  which 
she  ought  not  to  have  done  or  omitted  to  do  what  she 
ought  to  have  done, — ^in  either  case  the  owners  of  the 
Gazelle  must  be  responsible  to  a  certain  extent  for  the 
damage  in  question.  So  much  for  the  conduct  of  the 
Gazelle.  With  regard  to  the  schooner,  if  you  are 
of  opinion,  that  the  helm  was  put  astarboard  impro- 
perly or  before  there  was  any  necessity  for  so  doing, 
and  the  adoption  of  that  measure  in  any  manner 
contributed  to  occasion  the  collision,  the  consequence 
in  law  must  be,  that  both  vessels  are  to  blame,  and  the 
loss  must  be  divided  between  them. 

The  Trinity  Masters  expressed  their  opinion,  that 
the  starboarding  the  helm  of  the  -schooner  and  the 
collision  were  simultaneous;  and  that  the  schooner 
was  exonerated  from  all  blame.  They  were  also  of 
opinion,  that  the  steamer  acted  imprudently  in  pro- 
ceeding with  so  much  speed  under  the  circumstances 
of  the  case,  and  that  she  did  not  take  the  necessary 
measures  to  avoid  the  collision. 

Damage  pronounced  for,  with  costs* 
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THE  WILLIAM.  „i8«- 

13(Jk  January. 


nPHIS  was  a  claim  for  salvage,  promoted  by  the  Bytiiettriot 


owners  and  crews  of  two  yawls  belonging  to 


wheie  t  tendtr 


Great  Yarmouth,  for  services  rendered  to  this  vessel  JJJJ^^^, 
in  getting  her  off  the  Scroly  Sand  upon  the  7th  of  •ftwwawi*  b«en 
October  last.    The  value  of  the  ship,  cargo  and  freight  ikianf  teiider! 
was  £3820,  and  the  services  of  the  alleged  salvors  ii5jft77^~ 
lasted  about  two  hours  and  a  half,  the  weather  being  ^"^^n »« 


fine  at  the  time.    A  tender  of  £100  was  made  by  the    Theiuciint- 


Uon  of  the 


owners,  and  the  tender  was  rejected.  Court,  hofiefor. 

The  case  was  argued  by  JT^tewT 


vegidity  in  all 


Queen* 8  Advocate  and  Mobinson  for  the  salvors.         Tender  pro- 

noanced  for. 


Jenner  and  Bayard  contrk. 

The  Court  upon  the  merits  decided  that  the  tender 
was  sufficient;  and  in  reference  to  the  question  of 
costs,  as  applying  generally  to  this  class  of  cases,  the 
learned  judge  observed  to  the  following  effect : — 

I  entertain  some  difficulty  with  respect  to  the  ques- 
tion of  costs.  As  a  general  position  of  law,  it  is  un- 
doubtedly the  rule  of  this  Court  that  salvors  are  liable 
to  a  condemnation  in  the  costs  where  a  tender  has 
been  rejected,  and  has  afterwards  been  adjudged  a 
sufficient  tender.  This  rule  has  been  framed  not 
with  a  view  to  the  punishment  of  the  salvors,  but  as 
a  matter  of  justice  to  the  other  parties  in  the  suit : 
and  in  the  practice  of  other  Courts  I  apprehend  the 
principle  of  the  rule  is  carried  out  to  the  fiiUest 
extent.  I  have  considered  with  some  care  how  far 
in  the  proceedings  of  this  Court  it  is  desirable  that 
this  rule  should  be  generally  and  uniformly  applied. 


but  without 
ooets. 
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1847.  The  result  of  the  consideration  is,  that  I  should 
anuary.  ^^j  great  reluctauce  in  applying  the  rule  with  full 
rigidity  in  all  cases ;  and  for  this  reason,  viz.  that 
there  is  something  loose  and  indefinite  in  the  very 
nature  of  all  salvage  transactions,  which  renders  it 
difficult  for  the  best  constituted  minds,  when  judging 
of  their  own  merits,  to  determine  with  nicety  the  real 
value  and  extent  of  their  services.  Where  a  tender 
has  been  made  which  is  upon  the  face  of  it  so  ample 
and  so  liberal  as  to  put  beyond  doubt  the  propriety 
of  its  acceptance,  the  rule  of  the  Court  must  be 
applied  in  all  its  rigour.  In  the  present  case, 
although  I  am  clearly  of  opinion  that  the  tender 
ought  to  have  been  accepted,  yet  at  the  same  time, 
looking  at  the  value  of  the  property  and  at  all  the 
circumstances  of  the  case,  I  do  not  think  I  ought  to 
deprive  the  salvors  of  all  reward,  which  I  should  in 
effect  do  by  condemning  them  in  the  costs  of  these 
proceedings.  I  do  not  consider  that  it  would  be  for 
the  interest  of  the  public  to  strain  the  principle  of  kw, 
with  respect  to  costs,  by  so  harsh  an  application  of  it 
under  the  circumstances  of  this  case.  In  pronouncing, 
therefore,  for  the  tender  I  must  decline  to  make  any 
order  as  to  costs. 


THE  TRITONIA. 


IBth  January, 

MonitioD  for  to 
attachment 
refused,  against 
t  receiver  of 
droits  of  Admi- 
ralty under  the 
act  9  &  10  Vict, 
c.  99,  for  re- 
fusing to  give 
up  the 


Motion. 

TN  this  case  the  Court  was  moved  to  decree  an 
attachment  against  a  receiver  of  droits  of  Admi- 
ralty, appointed  under  the  act  9  &  10  Vict.  c.  99, 
for  refusing  to  give  up  the  possession  of  a  vessel 
under  the  following  circumstances : — 

It  was  stated  in  the  proceedings  in  the  case,  that 
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the  yesdel    having  ran  ashore  to  the  westward  of       i847. 
Blakeney  Point,  was  abandoned  by  her  master  and  ^*'*'^*'"'*'^' 


crew  at  6   p.m.  of  the  18th  December  last;    and     tr,t",^. 
was   discovered   on  the  bar  of  Blakeney   Harbour,  tionofavesaei 
by  some  Waybom  fishermen,  who   had  put  oflF  to  ^^  l^^. 
her  assistance.      That  in  the  course  of  the  same  net  and  retaiued 
morning  the  consignees  of  the  cargo,  hearing  that  forezpen^h^d 
the  vessel  was  stranded,  sent  down  a  number  of  men  *^°  ""*^* 
for  the  purpose  of  getting  her  off.      These  men, 
in  conjunction  with  the  fishermen,  were  occupied 
during  the  19th  and  20th  in  lightening  the  cargo  of 
the  ship,  which  consisted  of  railroad  iron.      That 
upon  the  2l8t  the  vessel,  having  been  sufficiently 
lightened,  was  towed  off  and  carried  into  Blakeney 
by  the  assistance  of  a  steam  tug  belonging  to  the 
consignees  of  the  cargo,  where  she  was  again  taken 
possession  of  by  the  master,  who  was  also  a  part 
owner.     That  during  the  afternoon  of  the  22nd, 
S*  P.,  who  represented  himself  as  deputy  receiver  of 
droits  of  Admiralty,  accompanied  by  a  notary  public, 
arrived    at    Blakeney,    and   claiming   the  ship   as 
dereUct,  under  the  Wreck  and  Salvage  Act,  9  &  10 
Vict«  c.  99,  turned  the  master  and  crew  out  and  took 
possession  of  her  themselves.     It  was  also  further 
stated,  that  upon  the  24th  December  the  vessel  was 
arrested   under  a  warrant  of   this  Court,  by  the 
Waybom  fishermen,  in  a  cause  of  salvage ;   and  bail 
having  been  given,  a  supersedeas  was  issued;   but 
that  notwithstanding  such  supersedeas,  the  deputy 
receiver  of  droits  refused  to  give  up  the  vessel,  and 
persisted  in  retaining   his  possession  until  certain 
demands,  contained  in  an  account  delivered   to  the 
owners,  were  satisfied. 

Under  these  circumstances,  Addams  moved  the 
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1847.       Court  to  decree  an  attachment  against  the  receiyer 
13a  Jamuarjf.  ^^^  ^  contempt,  in  refusing  to  obey  the  supersedeas 
T.L"u.     of  the  Court. 

Per  Curiam. 
What  jurisdiction  have  I  to  interfere  in  this 
matter?  The  supersedeas  which  has  been  issued 
by  the  Court  is  only  to  supersede  the  e£Pect  of  its 
own  warrant  of  arrest,  which  had  been  previously 
issued.  If  that  supersedeas  had  been  resisted,  I 
would  assuredly  have  attached  the  party;  but  the 
application  in  the  present  instance  relates  to  a  matter 
totally  different.  It  is  in  its  nature  an  application 
in  a  cause  of  possession,  with  which  I  have  no  power 
or  authority  to  deal  in  the  summary  manner  sug- 
gested. The  act  of  parliament,  9  &  10  Vict.,  gives 
me  no  jurisdiction  over  the  receivers  of  droits  ap- 
pointed  under  that  statute ;  and  if  the  party  against 
whom  this  complaint  is  now  made  has  been  guilty 
of  a  dereliction  of  duty  in  seizing  and  retaining  this 
vessel,  the  remedy  of  the  owners  must,  in  my  opinion, 
be  sought,  either  by  a  representation  of  the  facts  to 
the  Lords  of  the  Admiralty,  or  by  bringing  an  action 
in  a  court  of  common  law.  I  am  clearly  of  opinion 
that  I  have  no  authority  to  interfere  in  the  matter, 
and  I  must  consequently  refuse  the  motion. 

A  tender  of  £100  was  subsequently  made  in  acts 
of  Court  for  the  services  of  the  fishermen.  This 
tender  was  refused ;  and  upon  the  10th  day  of  May 
the  cause  for  salvage  came  on  for  hearing,  when  the 
case  was  argued  by 

Mobinsan  and  Jenner  for  the  salvors. 
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AddatM  and  Tvoiss  for  the  owners.  1847. 

\Zth  January, 


The  answer  to  the  act  on  petition,  with  a  view  of 
again  bringing  the  conduct  of  the  receiver  of  the 
droits  of  Admiralty  under  the  notice  of  the  Court, 
in  the  conclusion  of  the  plea  averred,  ^^  That  on  the 
afternoon  of  the  22nd,  whilst  the  schooner  was  lying 
at  the  quay  with  her  remaining  cargo  under  the  care 
of  the  consignees,  and  her  master  being  then  in 
possession  of  her,  Mr.  S.  Palmer,  of  Gh-eat  Yarmouth, 
deputy  receiver  of  droits,  accompanied  by  a  notary 
public,  arrived  at  Blakeney,  and  by  threats  of  certain 
penalties,  under  the  act  9  &  10  Vict,  c,  99,  com- 
pelled the  master  to  make  an  affidavit  as  to  his 
having  abandoned  the  vessel  on  the  18th  December; 
and,  on  obtaining  such  affidavit,  forcibly  seized  and 
took  the  schooner  with  her  cargo  out  of  the  posses- 
sion of  the  master,  without  any  lawful  warrant  from 
the  magistrate,  as  having  been  derelict.  That  the 
owners,  being  unable  otherwise  to  recover  possession 
of  the  vessel  and  cargo,  have  been  compelled  to  pay 
Mr.  S.  Palmer  £76 :  15^.  6d.  to  procure  their  release. 
That  the  principal  salvors  were  the  Blakeney  fisher- 
men and  the  steamboat.  That  the  Sheringham 
fishermen  had  neither  the  means  nor  power  of  them- 
selves to  get  her  ofi*  or  land  her  cargo ;  and  that 
they  were  induced  solely  at  the  instance  of  Mr. 
Clark,  without  ever  applying  to  the  owners  for  any 
compensation,  then  and  there  on  the  spot  to  permit 
Mr.  Clark  to  send  ofi*  an  Admiralty  warrant,  and  to 
institute  this  suit.  That  the  Blakeney  fishermen, 
fifty-eight  in  number,  have  received  £150  for  their 
services,  and  her  owners  have  agreed  to  receive  £50 
for  the  services  of  the  steamboat." 

VOL.  II.  N  N 


The 
Tbxtonia. 
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,•  J?*^"  Judgment. — Dr.  Ltishinqton. 

It  IS  no  part  of  my  duty,  m  the  present  instance, 

TanoiiiA.  to  take  into  consideration  some  of  the  circumstances 
which  have  been  imported  into  the  case,  and  which 
do  not  properly  belong  to  the  jurisdiction  which  I 
exercise.  The  only  question  which  I  have  to  decide 
is  whether  the  sum  of  £100,  which  has  been  tendered, 
is  a  sufficient  remuneration  for  the  services  which 
have  been  rendered  to  this  ship  and  cargo.  I  have 
nothing  to  do  with  the  conduct  of  Mr.  Palmer;  I 
have  nothing  to  do  with  a  receiver  of  droits  appointed 
under  the  authority  of  an  act  of  parliament.  Whe- 
ther he  has  demanded  what  is  just  or  unjust,  is  not 
for  this  Court  to  determine.  I  stated  upon  a  former 
occasion,  and  I  did  not  expect  to  be  called  upon 
to  repeat  that  opinion,  that  if  Mr.  Palmer  had  been 
guilty  of  a  dereliction  of  his  duty,  in  seizing  and 
retaining  this  vessel,  the  complaint  must  be  made  to 
another  tribunal  competent  to  decide  the  case  and  to 
afford  redress,  and  not  to  this  Court,  which  has  no 
authority  to  entertain  or  any  means  of  determining 
the  question.  I  dismiss,  therefore,  altogether  from 
my  consideration  the  alleged  misconduct  of  Mr. 
Palmer,  as  utterly  irrelevant  to  the  issue  in  the 
cause;  and  I  also  dismiss  the  attempt  which  has 
been  made  upon  the  present  occasion  to  apologize  for 
the  introduction  of  this  irrelevant  matter,  namely, 
that  a  petty  sum  of  £76  ought  to  be  deducted  from  the 
whole  value  of  the  property,  supposing  Mr.  Palmer 
was  justified  in  his  demand.  The  salvors,  in  my 
opinion,  are  entitled  to  be  remunerated  out  of  the 
whole  value  of  the  property,  without  reference  to  any 
thing  which  has  been  done  by  Mr.  Palmer  or  any 
other  person. 
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What,  then,  are  the  facts  of  the  case  as  they  are        i847. 
disclosed  in  the  proceedings  in  the  cause?      The  ^^^*'^°""^^- 
vessel,  it  appears,  was  laden  with  a  heavy  cargo  of    ^  '''"* 
railroad  iron,  and  was  proceeding  from  Cardiff  to 
Wells,  when  she  was  abandoned  by  her  master  and 
crew  upon  the  evening  of  the  18th  of  December  last. 
The  coast  guard  at  Sheringham  having  conveyed  to 
some   fishermen  of  that  place  the  tidings  of  the 
abandonment,  a  boat,  manned  with  a  crew  of  nine- 
teen hands,  was  launched,  and  rowed  (the  state  of  the 
wind  rendering  it  impossible  to  sail)  towards  the  place 
where  the  derelict  was  reported  to  be ;   and  at  half 
past  five  on  the  following  morning  the  vessel  was 
discovered  lying  upon  her  larboard  side  on  Blakeney 
outer  bank,  striking  heavily,  and  in  a  situation  which 
it  is  admitted  by  the  master  himself  in  his  protest  to 
have  been  one  of  great  danger.     The  salvors  having 
so  found  the  vessel,  proceeded  to  render  such  assist- 
ance as  under  existing   circumstances   they  could 
supply.     The  pumps  being  broken,  they  set  to  work, 
in  the  first  instance,   to  bale  out  the   water,   and, 
according  to  the  master's  admission  in  the  protest, 
she  had  at  the  time  of  her  abandonment  not  less 
than  five  feet  of  water  in  her  hold.     They  then  sent 
(a  very  proper  measure  in  my  opinion)   to  inform 
the   consignee   of   the    cargo   of  the    situation    in 
which  the  vessel  was  placed;  and  that  gentleman 
having  dispatched  a  number  of  additional  hands  to 
assist  in  unlading  the  cargo,  they  continued  in  co- 
operation with  these  persons  to  unlade  the  vessel 
until  the  morning  of  the  21st,  when  at  seven  a.m.  she 
was  towed  off  by  the  assistance  of  a  steamboat,  and 
towed  into  Blakeney  Harbour.      A  suggestion  was 
raised  in  the  argument,  that  these  fishermen,  without 
the  assistance  of  the  additional  hands  supplied  by  the 
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consignee  of  the  cargo,  would  have  been  utterly  in- 
competent to  rescue  the  vessel  and  the  whole  of  her 
cargo.  That  is  a  theoretical  question,  into  which  I  do 
not  think  it  necessary  to  enter.  I  shall  look  to  the  ser- 
vices which  have  been  actually  performed,  and  not  to 
those  which  by  possibility  might  have  been  required. 
Looking  to  those  services,  they  do,  I  conceive,  most 
satisfactorily  establish  a  case  of  considerable  merit 
upon  the  part  of  the  salvors  in  the  present  instance.  I 
think  it  an  ingredient  of  merit,  not  of  disparagement, 
that  they  allowed  the  Blakeney  men  to  co-operate  in 
unlading  the  cargo.  I  think  also  that  this  merit 
has  been  further  enhanced  by  the  prompt  informa- 
tion conveyed  to  the  consignee  of  the  cargo  respect- 
ing the  situation  of  the  ship,  and  the  utter  absence  of 
any  attempt  to  remain  on  board  the  vessel  beyond 
the  period  during  which  their  services  were  strictly 
requisite. 

I  am  always  desirous  to  hold  out  to  salvors, 
whether  the  case  be  one  of  derelict  or  of  simple 
salvage,  the  expediency  of  not  standing  by  their 
strict  rights,  but  to  deliver  over  to  the  masters  or 
owners,  at  the  earliest  moment  in  which  it  can  be 
done  with  safety,  the  property  of  which  they  are  in 
charge;  provided  always  that  the  salvors,  in  the 
first  instance,  have  adequate  security  for  that  reward 
to  which  they  may  be  found  ultimately  entitled. 
I  do  not  consider  it  necessary  to  discuss  all  those 
minor  points  which  have  been  agitated  in  the  plead- 
ings, but  which  have,  I  think,  wisely  been  omitted 
by  the  counsel  on  either  side  in  the  argument  of  the 
case.  It  is  sufficient  to  observe,  that  the  service 
which  has  been  performed  is  a  meretorious  service, 
entitling  the  salvors  to  a  salvage  remuneration. 
Through  their  instrumentality  the  vessel  was  light- 
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ened,  a  sufficiency  of  the  cargo  was  landed,  and  the    ^ .  ^^^^• 

remainder  brought  in  safety  into  Blakeney  Harbour.  *'"*^^- 

With  regard  to  the  arrest  of  the  vessel  by  Mr.  Clark  tbitonu. 
as  agent  for  the  salvors,  I  apprehend  that  every 
salvor  is  entitled,  as  a  matter  of  right,  to  resort  to 
this  Court,  if  he  thinks  fit  so  to  do ;  and  that  he  is 
not  compelled  to  enter  into  a  preliminary  negotiation 
with  the  master  or  the  owners  of  the  ship  and  cargo. 
It  may,  under  ordinary  circumstances,  be  beneficial 
to  himself  and  the  owners  that  he  should  do  so ;  but 
as  a  matter  of  right,  especially  in  a  case  of  derelict, 
the  salvors  are  entitled  to  resort  here  to  enforce  their 
demands;  in  other  words,  the  law  entitles  them  to  say. 
We  will  have  the  judgment  of  the  High  Court  of 
Admiralty,  as  to  the  extent  of  the  remuneration 
which  we  ought  to  receive,  we  will  not  negotiate. 

It  has  been  suggested,  that  as  the  owners  of  the 
steamer  are  content  to  receive  £50  only  as  the  remu- 
neration for  the  assistance  of  their  vessel,  and  as  the 
Blakeney  men  have  been  satisfied  by  the  payment  of 
£150  for  their  services,  the  Court  must  form,  from 
these  facts  in  the  case,  a  criterion  of  the  comparative 
value  of  the  services  rendered  by  the  asserted  salvors. 
I  do  not,  in  any  measure,  accede  to  this  suggestion, 
I  do  not  know  why  the  sum  of  £50  was  given  to  the 
owners  of  the  steamer ;  still  less  do  I  know  upon 
what  principle  the  Blakeney  men  have  estimated 
their  services.  This,  however,  I  do  know,  that  they 
do  not  stand  upon  the  same  footing  as  the  Shering- 
ham  fishermen ;  on  the  pontrary,  that  as  the  latter 
persons  first  boarded  this  vessel  when  she  was  a 
derelict  and  abandoned,  they  possess  a  title  superior 
to  that  of  the  Blakeney  men  in  every  sense  of  the 
word.  Under  the  circumstances  of  the  case  then, 
looking  at  the  season  of  the  year  when  this  service 
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was  rendered,  looking  also  to  the  peril  in  which  the 
vessel  was  placed,  and  remembering  that  she  was  a 
derelict,  I  am  of  opinion  that  the  tender  which  has 
been  made  is  not  an  adequate  remuneration,  and  that 
I  shall  not  exceed  the  justice  of  the  case  by  allotting 
an  additional  £100.  Of  course  the  costs  must  follow, 
and  if  they  fall  heavily  upon  the  owners,  they  have 
to  blame  themselves  for  introducing  this  mass  of 
matter,  which  is  wholly  irrelevant  with  respect  to 
Mr.  Palmer  and  Mr.  Clark. 


22nd  Febrvary. 

ObjecUoDS  to 
the  report  of 
the  Registrar 
aod  mere  b tots 
io  t  case  of 
damage  by  col- 
lision. 

All  the  ob- 
jectioDS  with 
one  exception 
overruled. 

Objection 
susuioed,  thftt 
the  repairs  of 
the  damaged 
vessel  were 
paid  for  upon 
the  25th  of  Jan- 
uary, 1845;  and 
interest  was 
allowed  by  the 
Registiar  to  run 
only  from  the 
15ih  of  Msy, 
1846,  on  which 
day  the  damage 
was  pronounced 
for. 

Report  di- 
rected to  be 
amended  with 
respect  to  this 
item. 

Each  party 
to  pay  their  own 
costs. 


THE  HEBE.     Mosey. 

THHE  question  in  this  case  was  raised  upon  the  ob- 
jections which  were  taken  to  the  report  of  the 
Registrar  and  merchants  in  a  cause  of  damage  by 
collision. 

The  objections  to  the  Registrar's  report,  as  set  forth 
in  the  act  on  petition,  were  to  the  following  effect: — 
That  the  collision  took  place  on  the  3rd  December, 
1844.  That  after  the  collision  the  schooner  was 
assisted  into  Portsmouth,  from  whence,  after  having 
been  repaired,  she  sailed  for  Yarmouth.  That  shortly 
after  the  collision  G.  P.,  the  owner  of  the  schooner, 
authorized  Captain  Clifton  to  proceed  from  Yarmouth 
to  Portsmouth  to  superintend  the  repairs ;  and  that 
he  proceeded  there  accordingly,  and  remained  at 
Portsmouth  until  the  completion  of  the  repairs,  viz. 
the  7th  of  February,  1845.  That  in  the  account  of 
damages  and  expenses  submitted  to  the  Registrar  and 
merchants  a  claim  for  £22 :  Is.  6d.  for  the  expenses 
of  the  said  Captain  C,  and  of  £21  for  his  loss  of 
time,  was  made;  but  that  the  Registrar  and  merchants 
have  disallowed  the  whole  thereof,  on  the  ground 
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that  Messrs.  Garrat  &  Gibbon,  of  Portsmouth,  acted        i847. 
as  the  agents  of  the  owner,  the  said  G.  P.     That  the  — — L^H^' 
only   manner  in  which   Messrs.  Garrat  &  Gibbon     '''"■""■• 
acted  as  agents  was  in  advancing  the  money  and  dis- 
charging the  bills  for  the  repairs;  and  for  which  they 
made  a  charge  of  £11 :  05.  9(/.,  being  at  the  rate  of 
2^  per  cent,  on  the  amount  of  their  advances.     That 
the  master  of  the  Rose,  in  addition  to  being  too  un- 
well to  attend  to  the  repairs  himself,  was  utterly  in- 
competent to  superintend  the  same,  both  of  which 
facts  were  expressly  called  to  the  attention  of  the  Re- 
gistrar and  merchants.     That  the  bills  for  the  repairs, 
salvage  of  the  Rose,  and  other  expenses  connected 
therewith,  amounted  to  the  sum  of  £408 :  18*.  2rf., 
vouchers  for  which  were  produced  to  the  Registrar 
and  merchants ;  but  that  they  have  only  allowed  the 
sum  of  £391:  2«.  9d.  without  assigning  any  reason 
for  such  deduction.     That  after  the  schooner  arrived 
at  Yarmouth  sundry  work  was  done  on  her  by  ship- 
wrights, caulkers,  fee.  at  an  expense  of  £5 :  Ss.  9d. ; 
but  that  the  same  has  been  disallowed  by  the  Regis- 
trar and  merchants.     That  at  the  time  of  the  collision 
there  was  a  quantity  of  meat,  grocery  and  other  pro- 
visions on  board  the  Rose,  which  were  stolen  by  some 
person  or  persons  who  boarded  the  Rose,  the  crew 
having  been  obliged  for  the  preservation  of  their  lives 
to  leave  the  vessel,  that  the  said  provisions  had  been 
replaced  at  an  expense  of  £5 :  18^.  8d, ;  and  that  the 
expenses  of  the  master  and  crew  in  Portsmouth,  and  I 

of  the  master  in  travelling  home  to  Yarmouth  and  j 

back  to  Portsmouth,  where  the  repairs  were  furnished, 
amounted  to  £4  :  14^.,  the  said  two  items  making,  with 
the  sum  of  £1 :  As.  paid  by  the  master  for  setting  up 
the  rigging,  the  sum  of  £13 :  16*.  8rf.,  but  of  which 
sum  the  Registrar  and  merchants  have  only  allowed 
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1847.        £7 :  2s.  8d.     That  a  claim  for  demurragey  at  the  rate 

— "-—  of  £2  per  diem  during  the  detention  of  the  vessel  at 

Portsmouth,  was  submitted  to  the  Registrar  and  mer- 
chants, who  refused  to  allow  the  same,  and  required 
that  the  books  of  the  owner  of  the  said  vessel  should 
be  produced  for  their  inspection.  That  the  said  owner 
declined  to  produce  his  books,  but  tendered  to  the 
Registrar  and  merchants  an  affidavit  from  himself, 
corroborated  by  another  affidavit  of  a  ship  owner  at 
Yarmouth,  stating  that  during  the  time  of  the  vessel's 
detention  at  Portsmouth  she  might  have  made  two 
voyages  with  full  cargoes  of  coals  between  the  North 
and  Yarmouth,  and  would  in  all  probability  have 
earned  a  clear  net  profit  of  £56  or  thereabouts ;  but 
that,  nevertheless  the  Registrar  and  merchants  only 
allowed  the  sum  of  £30  for  demurrage.  That  the 
whole  of  the  bills  for  the  repairs  and  other  expenses 
connected  with  the  collision  (excepting  the  law  ex- 
penses) were  paid  in  January,  1845,  notwithstanding 
which  the  Registrar  and  merchants  have  only  allowed 
interest  on  the  amount  rejected  by  them,  computing 
from  the  15th  of  May,  1846,  on  which  day  the  decree 
pronouncing  for  the  damage  was  made. 
The  case  was  argued  by 

Jenner  in  support  of  the  objections. 

Addams  contra. 

Judgment. — JDr.  Lushington. 
The  original  cause  out  of  which  this  question  arises 
was  a  cause  of  damage  by  collision  brought  against 
this  brig  by  the  owners  of  the  schooner  Rose.  The 
damage  having  been  admitted,  the  amount  was  re- 
ferred in  the  usual  form  to  the  Registrar  and  mer- 
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chants.     The  report  of  the  Registrar  and  merchants       i847. 
has  been  brought  in,  and  is  objected  to ;  and  I  will  *MI^5:2!?!1- 
now  proceed  to  consider  and  dispose  of  those  objec-     ^■*  *'"■' 
tions  in  the  order  in  which  they  have  been  ai^ed  by 
the  learned  counsel  for  the  Rose.     The  first  objection 
relates  to  a  small  disallowance  which  has  been  made 
by  the  Registrar  from  the  original  sum  claimed  by 
the  owner  of  the  Rose,  for  the  repairs  of  the  vessel 
and  other  incidental  expenses  arising  out  of  the  col- 
lision.    The  sum  claimed  amounts  to  £408  :  I85.  2J., 
the  sum  which  has  been  allowed  is  £391 :  25.  Id.    On 
the  part  of  the  Rose  it  has  been  admitted  in  the  argu- 
ment, that  from  the  original  sum  so  claimed  £8 : 3«.  6d. 
may  be  fairly  and  properly  deducted.    The  difference, 
therefore,  upon  which  the  first  question  is  raised,  is 
confined  to  the  trifling  balance  of  £9 :  125.  11  d.    Now 
with  respect  to  minor  items  in  cases  of  this  kind,  the 
Court  will  not  enter  into  the  minutiae  of  the  objec- 
tions which  are  taken,  nor  will  it  inquire  into  the  mi- 
nutiee  of  the  reasons  by  which  the  judgment  of  the 
Registrar  and  merchants  has  been  influenced.     The 
Court  has  the  opportunity  of  referring  generally  to 
the  Registrar  and  of  ascertaining  the  principles  upon 
which  the  report  has  been  made  out :  when  then  I 
am  informed,  as  in  the  present  instance,  that  the  dif- 
ference arises  from  the  Registrar  and  merchants  having 
considered  some  of  the  charges  superfluous  and  others 
too  high,  I  see  no  reason  to  doubt  that  their  dis- 
cretion was  properly  exercised.     I  am,  therefore,  of 
opinion  that  they  were  right  in  allowing  the  sum  of 
£391:  2s.  Id.  and  that  this  primary  objection  must 
be  overruled.     The  next  objection  arises  upon  a  fur- 
ther disallowance  made  by  the  Registrar  and  mer- 
chants of  the  sum  of  £43 :  \$.  6d.,  charged  for  the 
expenses  of  Mr.  CUfton  in  going  down  to  Portsmouth 
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1847.  and  for  his  remuneration  in  acting  as  the  agent  of  the 
22w^  Fthruary.  ^.^^^^  ^f  ^.j^g  Roge,  and  Superintending  the  repairs. 
TbsHebi.  j|.  jg  jq  ]yQ  noticed  that  in  addition  to  this  sum  charged 
for  the  agency  and  expenses  of  Mr.  Clifton,  there  is  a 
further  sum  of  £11 :0s.  9d.  also  charged  for  agency, 
and  stated  to  have  been  paid  to  Messrs.  Garrat  &  Gib- 
bon for  their  services  to  the  ship.  It  is  not  clear  in 
what  way  the  vessel  came  into  the  hands  of  Messrs. 
Garrat  &  Gibbon  as  agents  for  the  Rose.  They  do  not 
appear  to  have  been  appointed  by  the  owner  in  the 
first  instance  as  his  agents,  although  to  a  certain  ex- 
tent they  became  his  agents  in  advancing  money  and 
in  discharging  bills  for  the  repairs.  The  question 
then  is,  whether  I  can  allow  the  sum  charged  for  the 
agency  of  Mr.  Clifton  in  addition  to  the  sum  which 
has  been  allowed  by  the  Registrar  and  merchants  for 
the  services  of  Messrs.  Garrat  &  Gibbon.  I  am 
!  clearly  of  opinion  that  I  can  not ;    and  I  conceive 

that  it  would  be  extremely  onerous  upon  the  owners 
of  the  Hebe  if  such  cumulative  agency  charges  were 
allowed.  It  has  been  said  in  reference  to  the  em- 
plojrment  of  Mr.  Clifton,  that  his  services  were  ren- 
dered necessary  by  the  illness  of  the  master  of  the 
Rose,  and  also  by  the  feet,  that  in  addition  to  his  ill- 
ness the  master  was  utterly  incompetent  to  superin- 
tend the  repairs.  Assuming  the  fact  to  be  so,  the 
illness  or  incompetency  of  the  Rose's  master  furnishes 
no  reason  for  saddling  the  owners  of  the  Hebe  with 
the  expenses  incidental  to  his  inefficiency.  He  was 
the  servant  of  the  owner  of  the  Rose,  and  if  he 
!  thinks  fit  to  appoint  in  the  person  of  Mr.  Clifton  a 

I  substitute  to  discharge  the  duties  which  properly  be- 

longed to  the  master  of  his  own  vessel,  he  must  do  so 
at  his  own  cost.  With  respect,  therefore,  to  this 
objection  I  have  no  hesitation  in  confirming  this  part 
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of  the  report.     With  respect  to  the  charges  which      ^8*7. 

have  been  disallowed  for  the  joumies  of  the  master  — ; ' 

from  Portsmouth  to  Yarmouth  and  back,  I  am  at  a  "■  "^"^ 
loss  to  comprehend  upon  what  principle  the  expenses 
of  these  joumies  can  be  saddled  upon  the  owners  of 
the  Hebe.  There  is  no  ground  in  my  opinion  upon 
which  these  charges  can  be  substantiated,  and  conse- 
quently I  confirm  their  disallowance. 

With  respect  to  the  additional  repairs  which  were 
done  after  the  arrival  of  the  vessel  at  Yarmouth,  it 
would,  I  apprehend,  be  extremely  difficult  to  ascer- 
tain, if  it  were  necessary  to  do  so,  how  far  such  repairs 
might  have  been  occasioned  during  the  voyage  from 
Portsmouth ;  but  it  is  wholly  unnecessary  for  me  to 
enter  into  any  such  consideration,  because  I  am  satis- 
fied that  all  the  necessary  repairs  ought  to  have  been 
completed  at  once  before  the  ship  left  Portsmouth.  I 
have  no  hesitation,  therefore,  in  saying  that  I  fully 
concur  with  the  Registrar  and  merchants  in  their  dis- 
allowance of  this  item  in  the  accounts. 

I  now  come  to  the  question  of  demurrage;  and  cer- 
tainly there  is  a  very  considerable  difference  between 
the  claim  which  was  originally  asserted  by  the  owner 
of  the  Rose  upon  this  account  and  the  sum  to  which 
the  Registrar  and  merchants  consider  him  to  be  en- 
titled. The  owner  of  the  Rose  in  the  first  instance 
claimed  the  sum  of  £134.  Objections  being  taken 
to  the  extravagance  of  this  demand,  the  claim  was 
subsequently  lowered  to  the  sum  of  £56 ;  and  this 
claim  is  now  supported  by  the  affidavit  of  Mr.  Palmer, 
the  owner,  stating  that  during  the  period  of  the  ves- 
sel's detention  she  might  have  made  two  voyages 
with  full  cargoes  of  coals  between  the  North  and 
Yarmouth,  and  would  in  all  probability  have  earned 
a  clear  net  profit  of  £56  or  thereabouts.    The  exparte 


536  CASES  DETERMINED  IN 

1847.  avennent  thus  made  by  Mr.  Palmer  without  the 
^nd  Fibrttary.  pj-oductioii  of  Euy  vouchers  to  corroborate  the  state- 
'JheHbbi.  xnent  is  not,  I  confess,  evidence  to  satisfy  me  in  the 
present  instance.  Mr.  Palmer  was  called  upon  to 
produce  his  books,  and  show  what  the  vessel  had 
actually  earned  in  such  voyages  upon  former  occa- 
sions. This  he  declined  to  do:  probably  he  may 
have  had  sufficient  reason  for  so  declining.  At  the 
same  time  he  must  learn,  that  in  choosing  to  rest  his 
claim  upon  inferior  evidence  when  better  evidence 
might  have  been  produced  he  must  take  the  conse- 
quences and  inconveniences  arising  therefrom.  The 
affidavit  of  Teasdell,  the  ship  owner  at  Yarmouth,  I 
dismiss  at  once  with  this  observation,  that  the  consi- 
deration is  not  what  other  vessels  might  have  earned 
from  the  beginning  of  December,  1844,  until  the  10th 
of  February,  1845,  but  what  this  particular  vessel 
would,  upon  a  fair  calculation  of  all  contingencies, 
have  probably  earned  fit)m  the  4th  of  December, 
1844,  until  the  25th  of  January,  1845.  ^  Any  calcu- 
lation made  for  a  more  extended  period  of  time  has 
nothing  to  do  with  the  question.  I  see  no  reason, 
therefore,  to  disturb  the  report  with  reference  to  this 
item. 

The  last  objection,  to  which  I  now  come,  is,  it  ap- 
pears to  me,  entitled  to  &r  greater  weight  and  consi- 
deration. As  regards  the  indemnification  of  parties 
who  have  received  the  damage,  the  principle  of  law 
as  heretofore  laid  down  is  this,  that  they  are  entitled 
to  be  fully  and  entirely  indemnified  for  the  injury 
they  have  sustained.  In  the  courts  of  common  law 
this  principle  has  been  so  far  carried  out  that  they  are 
held  entitled  to  have  new  timber  put  in  withouf;  the 
deduction  of  one-third  allowed  to  the  underwriters  in 
insurance  cases.     In  this  Court,  in  the  case  of  the 
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Gazelle,  I  myself  adopted  the  same  principle ;  and  I       1847. 

consider  that  the  principle  not  only  applies  to  the  case — ~ 

of  new  materials  substituted  for  old,  but  that  it  is  to  ^"*  ^"** 
be  fully  carried  out  in  all  its  points.  In  the  present 
case,  would  this  principle  be  so  carried  out  by  allow- 
ing interest  for  the  money  expended  in  the  repairs 
only  from  the  date  of  the  decree  ?  I  conceive  that  it 
would  not.  The  account  of  Messrs.  Garrat  &  Gibbons 
for  their  disbursements  in  the  repairs  was  paid  upon 
the  25th  of  January,  1845.  The  money  was  there- 
fore due  to  the  owner  upon  that  day,  but  according 
to  this  report  the  Registrar  and  merchants  have 
allowed  the  interest  to  run  only  from  the  15th  of  May, 
1846,  upon  which  day  the  damage  was  pronounced 
for.  I  am  bound,  I  repeat,  to  carry  out  in  all  its 
points  the  principle  to  which  I  have  adverted.  I  must, 
therefore,  hold  that  the  interest  in  this  case  shall  run 
from  the  25th  of  January,  1845:  if  there  had  been 
any  discount  allowed  for  the  repairs  I  should  have 
taken  that  circumstance  into  consideration  in  forming 
my  decision,  but  the  contracts,  it  appears,  were  for 
ready  money.  The  course  which  I  shall  adopt  is  this, 
I  shall  not  refer  the  report  back  to  the  Registrar  and 
merchants,  but  direct  the  necessary  alteration  with 
respect  to  this  item  to  be  inserted  at  once ;  and  as  this 
is  the  only  item  that  has  been  sustained  in  the  objec- 
tions, I  shall  make  no  order  as  to  costs,  but  leave  each 
party  to  pay  their  own  costs. 


GIPSEY  KING.     Campbell. 


\6thApnl. 


^HIS  was  a  cause  of  collision,  promoted  against  Manner  of  cat. 
this  vessel  by  the  owners  of  the  schooner  the  pre^ratwy^to'' 
Highlander,  for  damage  sustained  in  the  river  Clyde.  J^^jj"^  hSr'an- 
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1847.  The  Highlander,  it  was  stated,  was  bound  fix)m 

^^ '     Glasgow  to  Rotterdam  with  a  cargo  of  pig  iron,  and 


GirssY^KiNo.  ^*  ^^^^  P^*  three  p.m.  of  the  25th  April  last  was 
chorigegrouDd»  proceeding  down  the  river  Clyde,  when,  in  con- 
wTiWd  ihlf  pro-  sequence  of  the  tide  being  for  ebbed,  she  took  the 
ceoMd^iiotiD  g^^^^  towards  the  north  side  of  the  river,  and 
charge.  oppositc  to  Dunbaxton  Castle.     That  between  eight 

theowuersof  and  nine  o'clock  she  floated  off,  and  there  not  being 
w^UhaiUie  Sufficient  wind  to  carry  her  through  the  current, 
coiiisioQ  wM     ^jjg  master  let  go  the  small  bower  anchor,  and  made 

OCCEMODed  oj  o  ' 

the  tochor  of  fegt  the  helm  to  the  larboard  side,  giving  her  a 
veLerbl*iSg°fm-  taught  shccr  to  the  northward.  That  being  so 
aS'Thlu  Se*^'  anchored,  she  rode  with  her  bow  down  the  river, 
bitmeUyptrtiy,  immediately  above  the  entrance  to  Dunbarton,  leav- 

if  not  entirely,      ,  •'  .  ,  . 

with  the  crew,  mg  ample  room  for  vessels  to  pass  without  mter- 
tbe  owners  of  Fuptiou.  That  about  half  past  eight,  and  previous 
cbtrg^lith  ^  *^®  anchoring  of  the  schooner,  a  light  was  hoisted 
mrsMd"***  ^^  ^^  *^^  larboard  fore  rigging,  at  about  fourteen  feet 
No cotts given,  abovc  the  deck.  That  shortly  afterwards  a  steam 
tug  was  observed  coming  up  the  river,  having  three 
vessels  in  tow.  That  the  said  steam  tug  and  the 
said  three  vessels  passed  clear  of  the  Highlander  upon 
her  larboard  bow.  That  about  ten  p.m.,  the  night 
not  being  dark,  but  there  being  sufficient  light  to 
enable  vessels  to  see  at  a  considerable  distance,  another 
steam  tug  was  also  observed  coming  up  the  river 
with  three  vessels  in  tow.  That  the  steam  tug  and 
the  two  first  vessels  in  tow  passed  clear  of  the 
Highlander  on  her  larboard  side,  but  the  third  vessel, 
the  Gipsey  King,  struck  the  Highlander  on  her  lar- 
board bow,  into  which  she  drove  her  anchor,  where 
it  remained  fast,  such  anchor  neither  having  been 
hoisted  on  deck  nor  catted  as  proper  and  customary, 
but  hanging  over  her  bow  under  water.  That  the 
hole  made  in  the  Highlander's  larboard  bow  admitted 


The 
GiPtKT  Kino. 
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the  water  with  such  rapidity,  that  the  master,  to  1847. 
prevent  her  from  sinking  in  deep  water,  ran  the  ^^'*  ^^^' 
vessel  ashore  opposite  Dunbarton  Castle,  the  water 
then  being  over  cabin  lockers  and  above  the  main 
hold  deck.  That  the  blame  of  the  collision  was 
solely  imputable  to  the  Gipsey  King,  and  in  no  sort 
or  degree  to  the  Highlander,  or  to  any  one  on  board 
that  vessel. 

The    answer  of  the  Gipsey  King  in  substance 
stated,  that  the  Highlander  being  anchored  in  the 
deepest  channel,  the  tide  at  the  time  being  rather 
more    than  one  half  flood,  the  pilot  on  board  the 
steam  tug  immediately  hailed  the  persons  on  board 
the  Highlander  to  pay  away  her  chain  and  shift  her 
helm,  for  the  purpose  of  giving  the  Highlander  asheer 
by  the  tide,  out  of  the  way  of  the  Gipsey  King; 
but  that  no  notice  was  taken  of  such  hailing.     That 
in  consequence  thereof  the  rudder  or  keel  of  the 
Gipsey  King  caught  the  cable  of  the   Highlander, 
bringing  the  bowsprit  of  the  Gipsey  King  into  con- 
tact with  the  Highlander's  fore  rigging,  and  causing 
the  anchor  of  the   Gipsey   King  to  run  into  the 
Highlander's  larboard  bow.     That  the  anchor  of  the 
Gipsey  King  was  at  the  time  properly  catted  to  the 
cathead,  and  hanging  by  a  stationary  chain  slipper 
over  the  bow  of  the  Titan,  and  near  to  but  not 
under  water.     That  the  said  anchor  was  so  hung 
in  conformity  with  certain  bye-laws  and  regulations 
made  by  the  parliamentary  trustees  of  the  river 
Clyde  and  harbour  of  Glasgow.    That  the  Highlander 
was  at  the  time  in  the  charge  of  an  unUcensed  pilot, 
and  riding  by  a  small  bower  anchor  only,  such  anchor 
unnecessarily  lying   in    the    deepest   channel,    the 
weather  at  the  time  being  calm.    That  the  collision 
was  altogether  attributable  to  the  position  in  which 
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1847.       the  anchor  and  cable  of  the  HigUlander  were  placed, 
^iftA  Apriu    j^j  u^j.  ijgj^  ^^^^  jjQ|.  leaving  when  hailed  put  away 

GiMt" Kino.  *^^  chain  and  shifted  her  helm,  which  might  easily 
have  been  effected.  That  a  duly  licensed  pilot  was 
on  board  and  in  charge  of  the  Gipsey  King  at  the 
time,  under  the  bye-laws  and  regulations  aforesaid  ; 
and  that  all  the  directions  and  orders  of  the  pilot 
were  promptly  and  efficiently  obeyed  by  the  crew. 

The  case  was  argued  on  the  merits  upon  the  16th 
February  before  Trinity  Masters  by 

Qtieefis  Advocate  and  Robinson  for  the  Gipsey 
King. 

Addams  and  Jenner  for  the  Highlander. 

The  Trinity  Masters  were  of  opinion  that  there 
was  plenty  of  room  for  the  three  vessels  to  have 
passed,  and  that  the  accident  was  solely  occasioned 
by  the  waving  of  the  Gipsey  King  from  the  straight 
line.  They  were  also  of  opinion  that  the  High- 
lander, having  been  ashore,  was  entitled  to  be  placed 
in  the  situation  in  which  she  was  anchored,  and 
that  no  blame  attached  to  the  persons  on  board  that 
vessel.  The  Trinity  Masters  having  retired,  the 
point  of  law  was  mooted  by  the  counsel  for  the 
Gipsey  King,  asserting  the  exemption  of  the  owners 
from  responsibility  upon  the  ground  that  the  Gipsey 
King  was  at  the  time  under  the  entire  charge  of  a 
licensed  pilot  compulsorily  taken  on  board,  and 
that  his  orders  were  properly  obeyed  by  the  crew. 
It  being  late  in  the  day,  the  judge  postponed  the 
hearing  of  the  argument  until  the  22nd  of  February, 
when  the  point  of  law  was  argued,  and  upon  this 
day  the  Court  delivered  its  judgment 
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Judgment* — Dr.  Luskington.  i847. 

This  cause  was  argued  upon  the  merits  in  the       *    '"' 


month  of  Febraary  last,  when  the  Court  was  assisted  oimi'kino. 
by  two  of  the  elder  brethren  of  the  Trinity  House. 
Upon  that  occasion,  in  proposing  my  questions  to  the 
Trinity  Masters,  I  requested  their  opinion  upon  the 
two  following  points ;  first,  whether  there  was  sufii- 
dent  space  for  the  Gipsey  King  to  have  avoided 
the  collision,  if  she  had  been  properly  navigated? 
secondly,  whether  the  Highlander,  the  vessel  proceed- 
ing in  the  cause,  was  or  was  not,  under  the  circum- 
stances of  the  case,  properly  anchored  in  the  deep 
of  the  channel  where  she  was  lying.  In  answer  to 
the  first  question,  the  Trinity  Masters  delivered  their 
opinion,  that  there  was  sufficient  room  for  the 
Gipsey  King  to  have  avoided  the  collision.  Upon 
the  second  point  (taking  a  distinction  between 
anchoring  and  mooring)  they  pronounced,  that  the 
Highlander  was  properly  anchored,  having  anchored 
without  mooring  in  the  deep  water  channel  for  the 
purpose  of  stopping  a  tide,  and  that  vessels  were  so 
allowed  to  remain  at  anchor  by  the  bye-laws  of  the 
river  Clyde. 

The  result  of  the  opinion  thus  expressed  by  the 
Trinity  Masters  was,  in  efiect,  to  inculpate  the  Gipsey 
King  as  having  occasioned  the  collision  in  question ; 
and  primfi,  fecie  to  saddle  the  owners  with  the  pay- 
ment of  the  damage,  unless  they  were,  in  point  of  law, 
exempted  from  such  a  consequence.  An  exemption 
from  liability  is  now  asserted  on  their  behalf  by  the 
learned  counsel  who  have  argued  theur  case;  and  the 
exemption  is  claimed  upon  the  ground,  that  at  the 
time  of  the  collision  in  question,  the  Gipsey  King  was 
under  the  charge  of  a  licensed  pilot  compulsorily  taken 
on  board,  that  the  orders  of  such  pilot  were  duly  exe- 

VOL.  11.  o  ^ 
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16  ]^a'  i     ^^*^^  '^y  *^^  ^^^^ »  ^^^  *^*^*  whatever  was  done  by  the 

—  Gipsey  King,  was  done  under  the  entire  superintend- 

GipsEY^KiNo.  ence  and  direction  of  the  pilot.    Upon  referring  to  the 
statute  6  Geo,  IV.  c.  1 17,  and  to  the  3  &  4  Vict  c.  1 18, 
and  also  to  the  rules  and  regulations  for  the  naviga- 
tion of  the  river  Clyde,  which  are  said  to  have  been 
made  in  pursuance  of  those  acts  of  parliament,  it  is, 
I  think,  most  sufficiently  established,  that  the  Gipsey 
King  was  bound  under  a  penalty  to  have  taken  a 
licensed  pilot  on  board  in  the  present  instance.    That 
she  had  such  pilot  on  board  is  not  controverted.    A 
priori,  therefore,  according  to  the  doctrine  I  have 
heretofore  laid  down,  the  owners  would  be  exonerated 
from  liability  for  any  damage  done  by  collision  with 
any  other  vessel,  if  such  collision,  under  the  dfoum- 
stances,  could  be  attributed  to  the  pilot  alone.     This 
principle  is  not  contested,  but  it  ia  denied  that  it 
applies  to  the  circumstances  of  the  present  case,  in- 
asmuch that  the  collision  was  occasioned,  not  by  the 
sole  default  of  the  pilot  in  charge,  but  partly  from 
acts  improperly  performed  by  the  crew  of  the  Gipsey 
King.    The  real  question  in  issue,  then,  resolves 
itself  into  a  question  of  fact ;   and  the  point  which  I 
have  to  determine  is,  whether  the  facts  of  the  case 
bring  this  collision,  as  regards  the  liability  of  the 
Gipsey  King,  under  the  rule,  that  the  pilot  being  solely 
to  blame,  the  owners  are  altogether  irresponsible ;  or 
whether  the  rule  applies,  that  the  blame  of  the  pilot 
being  shared  by  the  crew  of  the  Gipsey  King,  the 
responsibility  is  not  taken  away.     Now  I  have,  upon 
former  occasions,  already  expressed  my  opinion,  tiiat 
a  vessel  in  charge  of  a  licensed  pilot,  whilst  in  tow 
of  a  steam  tug,  is,  under  ordinary  circumstances,  to 
be  considered  as  navigated  by  the  pilot  in  charge. 
That  if  the  course  pursued  by  the  steam  tug  is  in 
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conformity  with  his  direotiouSi  and  a  collision  takes  i847. 
place,  the  pilot  is  responsible,  and  not  the  owners  of  _i?f^:^- 
the  vessel  or  of  the  steam  tug.  If,  on  the  contrary,  gipsmKino. 
the  steamer  disregarded  the  directions  of  the  pilot, 
and  the  collision  was  occasioned  by  her  misconduct, 
the  owner  of  the  ship  would,  in  that  case,  be  re- 
sponsible, in  this  Court,  as  for  the  acts  of  their 
servant;  and  they  must  seek  their  redress  against 
the  owners  of  the  steam  tug,  in  some  other  form  of 
action.  In  the  present  instance,  if  I  correctly  under- 
stand the  argument,  the  blame  of  the  collision  is  not 
ascribed  to  the  steam  tug  at  all,  neither  is  the  con- 
duct of  the  pilot  solely  or  exclusively  impugned. 
The  case  of  the  owners  of  the  Highlander  is,  that 
the  anchor  of  the  Gipsey  King  having  been  impro- 
perly catted,  the  damage  has  arisen  from  the  defea- 
sance of  a  duty,  for  the  performance  of  which  the 
master  and  crew  of  the  Gipsey  King  were  solely  or 
partly  responsible.  In  order  to  establish  this  averment 
as  an  effectual  bar  to  the  Gipsey  King's  exemption 
from  liability,  three  things  must  be  proved. 

1st.  That  the  mode  of  catting  the  anchor  on 
board  the  Gipsey  King  was  improper. 

2ndly.  That  it  was  the  cause  of  the  collision  that    - 
ensued. 

3rdly.  That  it  was  the  act  of  the  master  or  his 
substitute,  and  of  the  crew  of  the  Gipsey  King. 

I  regret  that  I  had  no  opportunity  of  requesting 
the  opinion  of  the  Trinity  Masters  specifically  upon 
this  point  in  the  case ;  but  unfortunately  it  was  not 
mooted  until  after  they  had  left  the  Court.  I  must, 
therefore,  determine  it  by  my  own  unaasisted  judg- 
ment ;  and  my  difficulty  in  so  doing  is,  I  must  say, 
somewhat  relieved  by  the  consideration,  that  if  the 
Trinity  Masters  had  considered  that  the  master  and 

GO  2 
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1847.       crew  of  the  Gipsey  King  were  to  blame  in  relation 

— ^ — ^^^^  to  the  catting  of  the  anchor,  they  would  have  stated 

Gipsey  Kino.  ^^  ^^  delivering  their  opinion  to  the  Court.     In  order 

to  elucidate  this  part  of  the  case,  I  must  now  briefly 

refer  to  the  pleadings  in  the  case,  and  the  evidence 

by  which  the  respective  statements  are  supported. 

On  the  part  of  the  Highlander  it  is  averred,  that  the 
Gipsey  King  drove  her  anchor  into  the  larboard  bow 
of  the  Highlander ;  and  that  the  hole  made  by  the 
anchor  admitted  the  water  so  fast,  that,  in  order  to 
prevent  her  from  sinking,  she  was,  of  necessity,  run 
ashore.  This  averment  is  met  by  a  counter-state- 
ment on  the  part  of  the  Gipsey  King,  that  the 
rudder  of  the  Gipsey  King  caught  the  cable  of  the 
Highlander,  bringing  the  bowsprit  of  the  Gipsey  King 
into  contact  with  the  Highlander's  fore  rigging,  and 
causing  the  anchor  of  the  Gipsey  King  to  run  into 
the  Highlander's  larboard  bow.  What  is  the  evidence 
in  support  of  these  statements  on  the  one  side  and 
the  other  ?  On  behalf  of  the  Highlander  there  is,  in 
the  first  place,  the  protest  of  that  vessel,  in  which  it 
is  stated  that  the  anchor  of  the  Gipsey  King  was 
hanging  over  her  bow,  and  not  on  deck  or  catted,  as 
is  usual  and  customary.  This  statement  is  supported 
by  the  testimony  of  Gillies  the  master,  who  swears, 
in  his  first  affidavit,  that  the  anchor  was  not  properly 
catted,  that  one  fluke  was  driven  into  the  Highlander 
below  the  water  mark;  and  that  the  damage  was 
principally  occasioned  by  the  anchor  of  the  Gipsey 
King  hanging  over  the  bow  and  into  the  water.  He 
further  states,  in  a  second  affidavit  which  he  has 
made  in  conjunction  with  Browne,  that  the  repairs 
were  effected  by  inserting  some  African  oak  three 
feet  below  water  mark.  Without  staying  to  notice 
the  affidavits  of  Roberts  and  of  Butts,  which  do  not 
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materially  affect  the  question  in  issue,  I  next  come        I847. 

to  the  affidavit  of  Howard,  the  mate  of  the  Highlander, ' 

whose  statement,  I  must  say,  most  fully  supports  the  gusey  Kino. 
averment  as  sworn  to  in  the  protest  and  in  the 
affidavits  of  the  master.  He  swears  "  that  the  anchor 
of  the  Gipsey  King  had  penetrated  the  larboard  bow 
of  the  Highlander,  at  least  three  feet  below  the  water 
mark."  And  he  further  goes  on  to  deny,  not  only 
that  the  anchor  of  the  Gipsey  King  could  have  been 
properly  catted,  but  that  the  accident  could  have 
happened  by  the  rudder  or  keel  of  the  GKpsey  King 
catchmg  the  cable  of  the  Highlander ;  averring,  in 
conclusion,  that  the  Gipsey  King  was  steered  towards 
the  Highlander  stem  on,  and  that  the  collision  was 
occasioned  thereby.  Now,  what  on  the  other  side  is 
the  evidence  on  behalf  of  the  Gipsey  King?  The 
evidence  consists,  first,  of  the  affidavit  of  Brunell  the 
mate,  and  two  of  the  mariners  on  board  the  Gipsey 
King;  and  they  swear  to  this  effect,  "  that  the  rudder 
or  keel  of  the  Gipsey  King  caught  the  cable  of  the 
Highlander,  bringing  the  bowsprit  of  the  Gipsey 
King  in  contact  with  the  Highlander's  fore-rigging, 
causing  the  Gipsey  King's  anchor  to  run  into  the 
Highlander's  larboard  bow,  and  the  chain  whereby 
the  Gipsey  King's  anchor  hung  to  give  way;"  and 
they  then  proceed  to  swear,  "  that  the  anchor  of  the 
Gipsey  King  was  properly  catted  to  the  cathead,  and 
hanging  by  a  stationary  chain  stopper  over  the  bow, 
near  to  but  not  under  the  water ^  in  complete  readiness 
to  let  go,  on  the  Gipsey  King's  arrival  at  Bowling 
Bay."  Next  comes  the  affidavit  of  Graham,  the 
pilot  on  board  the  Gulliver,  and,  after  corroborating 
to  the  fullest  extent  the  averment  that  the  collision 
was  occasioned  by  the  Gipsey  King's  rudder  catching 
the  cable  of  the   Highlander,   he  further  swears, 
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1847.       "  *^^*  ^*  ^^  absolutely  necessary  that  the  anchor  of 
leth  Apni,     the  Gipsey   King  should  be  properly  catted,  and 

Thi  placed  in  complete  readiness  to  let  go  on  her  arrival  at 
Girssv  Kino.  Bowling  Bay.  That  from  the  manner  in  which  the 
anchor  of  the  schooner  ran  into  the  bow  of  the 
Highlander,  he  verily  believes  that  the  said  anchor 
was  at  the  time  properly  catted."  The  last  affidavit, 
to  which  I  shall  refer,  is  the  affidavit  of  Patteson, 
the  foreman  to  the  shipbuilders  at  Dunbarton;  and 
he  swears,  "  Ihat  unless  the  anchor  had  been  pro- 
perly catted  on  board  the  Gipsey  King,  the  anchor 
could  not  possibly  have  been  in  such  a  position  as 
deponent  found  it,  but  must  necessarily  have  strudc 
the  Highlander  at  least  eight  feet  further  down  in 
her  hull;"  and  he  concludes  his  affidavit  by  aver- 
ring, ^*  that  he  and  his  men  extricated  the  anchor 
from  the  bow  of  the  Highlander,  and  that  the  said 
anchor  had  entered  the  ship's  planks  nearly  level 
with  the  water/' 

Such  being  the  material  evidence  upon  the  one 
side  and  the  other,  the  question  arises,  whether,  upon 
this  evidence,  I  can  safely  come  to  the  conclusion 
that  the  anchor  of  the  Gipsey  King  was  not  properly 
catted  ?  The  Trinity  Masters,  it  is  to  be  observed, 
gave  no  opinion  upon  the  point;  to  this  extent, 
tlierefore,  I  conceive  their  authority  supports  me  in 
negativing  the  proposition,  viz.  that  if  they  had  been 
of  opinion  that  the  anchor  was  improperly  catted, 
they  would  have  noticed  it  in  expressing  their 
opinion.  i 

I  now  proceed  to  consider  the  second  point  necei-  ( 

sary  to  be  established  in  order  to  deliver  the  Gipsey  ' 

King  irom  her  exemption  from  liability,  viz.  that  \ 

assuming  the  anchor  of  that  vessel  to  have  been 
improperly  catted,  the  collision  in  question  was,  in 
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the  legal  sense  of  the  term,  the  immediate  consc-  i647. 
quence  thereof.  This  consideration  may,  I  think,  —  ''"' 
be  shortly  disposed  of  by  the  observation,  "  that  it  is  c^ J^  kwo. 
perfectly  clear,  in  the  present  instance,  that  the 
primary  cause  of  the  colUsion  in  question,  was  not 
the  anchor  of  the  Gipsey  King,  but  the  steering 
or  towing  of  that  vessel.  This  was  the  decided 
opinion  of  the  Trinity  Masters,  and  in  that  opinion  I 
entirdy  concur.  If  this  be  so,  I  conceive  that  it  is 
no  part  of  my  duty  to  examine  how  much  of  the 
damage  might  by  possibility  have  been  occasioned 
by  the  anchor  subsequently  running  into  the  High- 
lander. Such  an  investigation  would  be  to  insti- 
tute an  examination  into  secondary  and  inferior 
causes^  and  would  introduce  a  novel  principle  into 
proceedings  of  this  kind,  which  I  am  not  disposed  to 
adopt. 

I  might  here  end  my  observations  upon  the  case, 
but  assuming  for  a  moment  that  the  mode  of  catting 
the  anchor  was  the  immediate  cause  of  this  collision, 
I  will  very  shortly  consider,  in  conclusion,  how  far 
the  improper  catting  of  the  anchor  was,  under  the 
circumstances  of  the  case,  to  be  attributed  to  the 
crew  of  the  Gipsey  King.  Looking  to  the  precedent 
of  former  cases  decided  in  this  Court,  it  is,  I  appre- 
hend, an  established  principle  of  law,  that  the  mode, 
the  time,  and  the  place  of  bringing  a  vessel  to  an 
anchor,  is  within  the  peculiar  province  of  the  pilot 
who  is  in  charge.  This  principle  was  distinctly  laid 
down  in  the  case  of  the  Agricola,  and  has  been 
acted  upon  in  subsequent  cases  which  have  come 
under  my  decision.  If  the  pilot,  then,  is  to  decide 
the  mode  of  anchoring  a  vessel,  it  appears  to  me  to 
follow  as  a  necessary  consequence,  that  the  pilot  is 
responsible  to  see  that  the  anchor  is  in  a  proper 
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1847.       situation  to  be  dropped  when  necessary.     In  the 
ji6ihApriL    prgg^^t  ^^  ^ijjg  yig^  Qf  the  pilot's  duty  is  confirmed 

^"t  hy  the  rules  and  regulations  of  the  river  in  which 
this  collision  occurred,  and  in  which  he  is  licensed  to 
act  as  a  pilot.  These  rules  especially  enjoin  what  is 
to  be  done  as  regards  the  having  the  anchor  in  a 
proper  position  ready  to  be  dropped ;  and  such  rules 
must  be  considered  as  peculiarly  binding  upon  the 
pilot  on  board  the  Gipsey  King,  as  being  prescribed 
by  the  authority  under  which  he  was  entitled  to  act. 
Upon  the  whole  view  of  the  case,  I  am  of  opinion, 
that  the  collision  in  this  case  was  occasioned  by  the 
default  of  the  pilot  alone ;  that  the  Gipsey  King  was 
compelled  to  employ  that  pilot;  and  consequently, 
that  the  owners  are  exempt  from  all  responsibility 
for  the  damage.     I  give  no  costs  on  either  side. 


\ 


INDEX. 


A. 
ADMIRALTY,  Droits  of:     (Vide  Derelict.     Lord  of  Manor.) 

ADMIRALTY  COURT,  jurisdiction  of,  bow  far  extended. 

1 .  In  cases  of  claims  of  mortgagees  of  vessels,  by  stat.  3  & 

4  Vict.  c.  65,  page  222. 

2.  Jurisdiction,  bow  far  limited  in*  claims  for  mariners' 

wages  by  stat.  5  &  Q  Will.  4,  c.  19.  .35. 

3.  Jurisdiction,  bow  far  extended  in  claims  for  salvage  by 

stat.  3  &  4  Vict.  c.  65.  .251. 
(Vide  Jurtidkction.     Attachment,     Salvage,     Average^  3.) 

AFFIDAVIT. 

Affidavits  extraneous  to  and  at  variance  witb  tbe  plead- 
ings are  to  be  excluded,  as  well  as  tbe  arguments 
wbicb  are  attempted  to  be  drawn  from  tbem,  209, 
227. 
AGREEMENT. 

1.  Agreements  for  salvage  services  made  in  writing  and 

duly  executed  by  tbe  contracting  parties  can  only  be 
annulled,  eitber  by  fraud,  or  by  being  cancelled  by 
mutual  consent,  170,  397. 

2.  Force  of  such  agreements  not  affected  by  any  subse- 

sequent  change  of  circumstances  which  may  alter  tbe 
extent  of  tbe  stipulated  service,  173, 180. 

APPORTIONMENT. 

1.  A  general  scale  of  apportionment  fixed  by  agreement 

between  the  owners  and  crew  of  a  sailing  vessel,  as 
to  all  salvage  services  to  be  performed  by  the  vessel, 
not  binding  upon  the  judgment  of  tbe  Court,  23. 

2.  An    apportionment    under    agreement  giving   to   the 

owners  nearly  two- thirds  of  the  salvage  remuneration 
set  aside,  and  a  fresh  apportionment  directed,  26. 
8.  In  fixing  an  apportionment  between  the  owners  and 
cfew,  a  distinction  made  between  the  Case  df  fishing 
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APPORTIONMENT— (coiKinuerf). 

vessels  and  of  ordinary  sailing  vessels,  a  more  liberal 
allotment  granted  to  the  former,  page  26. 
4.  Apportionment  directed,  73,  115,  125,  175,  187. 
APPRENTICE. 

Salvage  earned  by  apprenticed  on  board  a  sailing  vessel, 
is  earned  for  their  own  use  and  benefit,  and  the 
owners  of  the  vessel  have  no  right  to  interfere  with 
it,  353. 

APPROPRIATION. 

Appropriation  of  proceedsi  85,  465. 

ASSIGNEES. 

Assignees  of  a  bankrupt  shipowner  entitled  to  contest  the 
appropriation  of  the  proceeds  of  the  ship  sold  under 
decree  of  Court*  in  a  cause  of  bottomry»  against  the 
assignees  of  the  freight  seeking  to  make  the  ship 
alone  liable,  77. 

ATTACHMENT. 

1.  Attachment  of  the  Court  of  Admiralty  superseded,  the 

attachment  having  been  served  in  Scotland  originally, 
backed  by  the  Lord  Ordinary's  concurreboe,  the  Lord 
Ordinary  having  subsequently  revoked  his  concur- 
rence as  illegally  granted,  S66. 

2.  Where  a  party  is  committed  under  an  Uttachment  of 

the  Court  for  non-payment  of  costs,  Court  has  no 
authority  to  direct  a  supersedeas  for  the  release  of 
such  party,  without  the  consent  of  the  party  at  whose 
instance  the  attachment  was  issued,  saving  upon  the 
grounds  of  an  illegal  execution  of  the  writ,  347,  348. 

3.  Attachment  decreed  against  an  auctioneer  for  selling 

part  of  a  ship's  furniture  whilst  under  the  arrest  of 
the  Court,  396. 

4.  Attachment  decreed  against  a  prize-agent,  97* 

AVERAGE. 

1.  Where  portions  of  the  cargo  are  sold  to  relieve  the 
ship's  necessities  and  to  enable  her  to  complete  her 
voyagoi  the  property  so  sold  is  the  proper  subject  of 
general  average,  489. 

i.  Owners  of  such  property  have  no  lien  against  the  ship 
to  entitle  them  to  sue  the  owners  for  the  recovery  of 
their  loss  in  the  Court  of  Admiralty,  495. 

3.  Court  of  Admiralty  has  no  jurisdiction  to  entertain 
questions  of  general  average,  490« 
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B. 
BANKRUPTCY. 

1.  Bankruptcy  of  shipowners  under  the  statute  6  Will.  4, 

c.  14,  8.  22|  defined,  page  514,  515. 

2.  What  the  meaning  of  the  term,  under  the  provisions  of 

the  statute  7  &  8  Vict.  clU.  .513. 

BONDHOLDER. 

I.  Bondholders  advancing  money  upon  the  security  of  the 
ship  "alone,"*  not  entitled  to  extend  their  security 
beyond  the  terms  of  the  bottomry  bond,  406. 

S.  Bondholder  partially  indebted  to  the  ship  at  the  time 
the  advances  are  made,  how  far  affecting  the  validity 
of  the  bond,  416. 

3.  Bondholder  buying  up  debts  of  the  ship*8  creditors  at 

50  per  cent,  discount,  not  allowed  to  include  the 
debts  in  the  items  of  a  bottomry  bond,  437,  468. 

BOTTOMRY. 

1.  Bond  granted  by  the  master  of  a  British  vessel  in  the 
port  of  London  prior  to  the  commencement  of  the 
voyage,  upon  motion  sustained,  the  owners  having 
received  notice  of  the  motion  and  not  objecting,  6. 

S.  Query  how  far  a  bond  so  given  before  the  commence- 
ment of  the  voyage  would  be  recoverable  in  a  con- 
tested suit,  7. 

3.  Bond  granted  upon  an  American  vessel,  to  be  paid 

twenty- four  hours    aHer   the  ship's   arrival   in   the 
'  United  States,  pronouneed  fbr»  the  vessel  having  in 
the  course  of  her  return  voyage  been  condemned  at 
Plymouth  as  unseaworthy,  4S9. 

4.  Bond  given  in  a  foreign  port  by  the  master  of  a  British 

vessel  to  cover  a  promissory  note  draWh  in  England 
and  made  payable  in  the  foreign  port,  not  sustained 
upon  the  plea,  that  by  the  law  of  the  foreign  port  the 
vessel  might  have  been  arrested  and  sold  for  the  re- 
payment of  the  promissory  note^  45. 

5.  Advances  made  in  the  port  of  Cowes  for  the  service  of 

a  British  ship,  the  owners  being  resident  at  New- 
castle, not  coverable  by  a  bond  of  bottomry  of  the 
ship,  49. 

6.  Advances  made  by  a  party  indebted  at  the  time  to  the 

owners  of  the  ship,  how  far  coverable  by  a  bond  of 
bottomry,  416. 

7.  Objection  to  validity  of  bottomry  bond  overruled,  320. 
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Decreed  upon  the  capture  of  piratical  prahns  in  re- 
spect of  their  crews,  under  the  statute  6  Geo.  IV. 
c.  49,  fMge  354.     (Vide  Pirates.) 

BROKER. 

1.  A  ship's  broker  has  no  authority  to  pledge  or  assign  the 

freight,  without  the  consent  of  his  employers,  or  the 
parties  to  whom  it  legally  belongs,  87. 

2.  Even  if  such  broker  be  a  creditor  against  the  owners  of 

the  ship  for  money  advanced  for  the  ship's  neces- 
sities, such  advances  would  confer  no  lien  upon  the 
freight^  which  would  justify  any  such  assignment,  87. 

C. 
COLLISION. 

1.  If  a  vessel  chooses  to  avail  herself  of  a  particular  mode 

of  going  down  a  river,  which  renders  it  difficult  to 
escape  collision  with  other  vessels,  she  must  bear  the 
consequences  of  any  contingencies  to  which  she  may 
be  exposed,  9. 

2.  If  a  collision  takes  place  with  another  vessel  in  conse- 

quence, it  will  be  no  valid  defence  to  all^e  that  she 
was  incapable  at  the  time  of  getting  out  of  the  way,  9. 

3.  Schooner  being  warped  down  the  river,  coming  into 

collision  with  a  barge  coming  up,  condemned  in  the 
damages,  10. 

4.  In  doubtful  circumstances,  when  there  is  a  probability 

of  collision,  a  vessel  upon  the  larboard  tack,  though 
close  hauled,  must  give  way  to  another  vessel  on  the 
starboard  tack,  although  she  may  have  the  wind  free, 
195. 

5.  A  vessel  sailing  upon  a  dark  and  foggy  night  with  her 

topmast  studding  sails  set,  condemned  in  the  damages, 
201,  486. 

6.  When  a  steamer,  coming  down  the  river  on  a  dark 

night,  meets  a  sailing  vessel  beating  up  the  river,  it 
is  the  duty  of  the  steamer  to  ease  her  engines  and 
slacken  her  speed,  until  she  ascertain  the  course  of 
the  sailing  vessel,  270. 

7.  Defence  of  the  master  that  he  was  in  doubt  as  to  the 

course  of  the  vessel,  and  immediately  ported  his  helm, 
in  compliance  with  the  Trinity  regulations,  not  sua- 
tainedi  270. 
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CONFLICTING  DECISIONS. 

1.  Where  cross  actions  are  instituted  in  a  cause  of  damage 

by  collision,  the  one  party  suing  in  the  Court  of 
Admiralty,  the  other  party  in  a  court  of  common  law, 
a  verdict  in  favour  of  the  plaintiff  in  the  common  law 
action  is  not  binding  upon  the  judgment  of  the  Court 
of  Admiralty,  page  1 95. 

2.  Where  a  damage  has  been  done  by  one  of  H.  M.  ships, 

and  an  official  inquiry  has  been  made  by  the  Lords 
of  the  Admiralty,  and  also  by  the  admiral  on  the 
station,  into  the  circumstances  of  the  collision,  an 
acquittal  of  the  commander  of  the  queen's  ship, 
followed  up  by  his  subsequent  promotion,  will  not 
be  conclusive  upon  the  judgment  of  the  Court  of 
Admiralty,  386. 

3.  A  commander  of  a  queen's  ship,  under  the  circumstances^ 

condemned  in  the  damage^  345. 

COSTS. 

1.  Where  a  salvage  claim  is  in  part  sustained  and  in  part 

dismissed,  upon  the  ground  of  subsequent  misconduct 
on  the  part  of  the  salvors,  full  costs  not  allowed,  but 
a  sum  nomine  expensarum  only  given,  SI 4. 

2.  Where  separate  appearances  had  been  unnecessarily 

given  for  two  sets  of  salvors,  half  costs  only  given  to 
each  party,  176. 

3.  Where  a  collision  is  the  result  of  inevitable  accident, 

practice  to  give  costs  to  neither  party,  244. 

4.  Mariners  bringing  suits  for  wages  in  the  Admiralty 

Courts,  where  the  claim  is  under  ftOL,  not  entitled  to 
costs,  unless  it  is  apparent,  from  the  circumstances  of 
the  case,  that  justice  could  not  be  efficiently  ad- 
ministered before  a  magistrate,  235, 

5.  Objections  to  a  report  of  the  registrar  and  merchants 

overruled,  with  the  exception  of  one  item  alone — no 
costs  given,  537. 

D. 

DAMAGE.    (Vide  Collision.) 

DECLARATIONS. 

1 .  Declaration  of  a  common  mariner  on  board  the  damaging 
vessel,  that  the  damage  was  occasioned  through  the 
error   of  the  helmsman,  not  admissible  as  evidence 
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against  the  owners  of  the  vessel  charged   with  the 
damage,  in  a  cause  by  plea  and  proof,  page  S94. 

S.  Principle  upon  which  the  declarations  of  mariners 
against  their  employers  are  received,  confined  to  cases 
where  the  party  making  the  declaration  is  the  agent 
of  the  owners,  394. 

$,  Declarations  of  the  masters  and  crew  of  either  vessel, 
purporting  to  have  been  made  recenti  facto,  not 
entitled  to  much  weight  or  consideration  in  a  cause 
pf  damage,  ^03. 

DEMURRAGE. 

In  fixing  the  amount  of  demurrage  to  be  paid  for  the 
detention  of  a  vessel,  which  has  been  run  down, 
during  repairs,  a  deduction  must  be  made  from  the 
gross  freight  of  so  much  as  would,  in  ordinary  cases, 
be  disbursed  on  account  of  the  ship's  expenses  in 
earning  the  freight,  S84. 

DERELICT. 

1.  Moiety  of  the  ship  and  cargo  decreed,  subject  to  de- 

ductions for  expenses  incurred  in  bringing  the  ship 
into  port,  90. 

2,  Ship  and  cargo  found  derelict  off  Wicklow  Head,  and 

carried  by  the  salvors  into  Holyheadi  value  of  ship 

and  cargo  18,000/.,  1^800/,  awarded,  125. 
d.  Moiety  of  the  net  proceeds  of  a  vessel,  brought  in  a 

derelict  and  sold  under  decree  of  Court|  awarded  to 

the  salvors,  441. 
4.  A  derelict  found  upon  the  Pole  Sand,  at  the  mouth  of 

the  river  Exe,  condemned  as  droits  of  Admiralty, 

358. 

DESERTION. 

1.  Construction  of  the  act  5  &  6  Will.  4.  .136. 

2.  Desertion  charged  against  a  mariner  under  that  act  not 

established,  146. 

E. 
EVIDENCE. 

1 .  Evidence  of  releasing  witnesses  admissible  in  claims  of 
joint  capture,  1 60. 

9.  Where  cross  actions  are  brought  to  recover  damages  by 
collision,  the  one  party  suing  in  a  court  of  common 
law,  and  the  other  party  in  the  Court  of  Admiralty, 
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affidavits  made  by  two  Trinity  Masters^  who  had  been 
examined  as  witnesses  at  Westminster  Hall,  stating 
their  opinion  upon  the  case  from  what  they  heard  at 
the  trial,  not  admissible  as  evidence  in  the  cause  before 
the  Court  of  Admiralty,  page  197* 
S.  Discrepancies  in  the  evidence  of  the  witnesses  in  a  cause 
of  collision  as  to  the  minor  details  of  circumstances 
attending  the  collision,  not  material  to  affect  the  de- 
cision of  the  Court,  381. 

4.  Discrepancies  in  the  evidence  of  the  witnesses  upon 

non-essential  points,  no  conclusive  disparagement  to 
the  integrity  of  the  witnesses,  198. 

5.  When  the  evidence  of  the  witnesses  on  the  one  side  and 

the  other  is  distinctly  at  variance,  the  Court  will  not 
necessarily  look  to  the  number  of  the  witnesses  on 
either  side,  but  to  the  character  and  status  of  the  per- 
sons who  give  the  evidence,  and  the  probabilities  of 
the  statement  they  are  produced  to  support,  228. 

6.  Where  the  evidence  in  a  cause  of  damage  is  conflicting 

and  nearly  balanced,  the  presumption  is,  that  a  master 
charged  with  having  caused  the  damage  by  unseaman- 
like  conduct,  would  follow  the  ordinary  course,  246. 


I. 
INTEREST. 

1.  An  interest  to  establish  a  persona  standi  in  judicio,  is  not 

na  absolute  right  to  a  given  sum  of  money  ;  but  if  a 
person  may  be  injured  by  a  decree  in  a  suit,  he  has  a 
right  to  be  heard  as  against  the  decree,  although  it  may 
eventually  turn  out  that  he  can  derive  no  pecuniary 
benefit  from  the  result  of  the  suit  itself,  77. 

2.  In  a  cause  of  damage^  the  interest  of  monies  expended 

by  the  owners  of  the  damaged  ship  in  the  repairs  of 
the  vessel  allowed  from  the  date  of  the  payment  of 
the  repairs,  and  not  fVom  the  date  of  the  decree  pro- 
nouncing for  the  damage,  580« 

INEVITABLE  ACCIDENT. 

An  inevitable  accident  in  point  of  law  is  that  which  the 
party  charged  with  the  collision  could  not  possibly 
prevent  by  the  exercise  of  ordinary  care,  caution  and 
maritime  skill,  205. 
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J. 
JOINT  CAPTURE. 

Where  two  vessels  of  war,  engaged  in  the  common  object 
of  the  suppression  of  the  slave  trade,  are  together, 
and  the  senior  officer  in  command  of  one  vessel,  pre- 
vious to  a  chase,  gives  orders  to  tlie  other  vessel  to 
remain  behind  and  pick  up  the  boats  of  the  chasing 
vessel,  the  picking  up  of  such  boats  is  a  constructive 
assistance  rendered  towards  the  final  capture  of  the 
slaver,  and  coupled  with  the  fact  that  the  vessel  re- 
maining behind  is  seen  by  the  slaver  previous  to  and 
at  the  time  of  the  chase,  will  entitle  the  vessel  re- 
maining behind  to  share  in  the  capture,  although  the 
two  vessels  shall  not  have  been  expressly  associated 
by  orders  of  the  Admiralty,  page  163,  164, 

JURISDICTION. 

1.  Jurisdiction  of  the  Court  of  Admiralty  with  respect  to 

claims  of  mortgagees  of  vessels  extended  by  the  statute 
d&4  Vict.  c.  65..222. 

2,  Jurisdiction  of  tlie  Court  limited  to  the  claims  of  mort- 

gagees of  the  ship  itself,  and  is  not  extended  to  ques- 
tions arising  out  of  deeds  of  mortgage,  223. 
S.  Jurisdiction  of  the  Court  of  Admiralty  with  respect  to 
claims  of  mariners  for  their  wages,  limited  to  claims 
above  20/.  by  stat.  5  &  6  Will.  4,  c.  19,  s.  15.  .234. 

4.  Court  of  Admiralty  has  no  jurisdiction  to  entertain  a 

suit  where  the  claim  is  under  20/.,  unless  it  is  appa- 
rent, upon  a  view  of  all  the  circumstances,  that  justice 
could  not  be  fully  and  efficiently  administered  before 
a  magistrate,  235. 

5,  Jurisdiction  of  the  Court  of  Admiralty  witli  respect  to 

claims  for  salvage  rendered  within  the  body  of  a 
county  under  the  stat.  3  &  4  Vict.,  confined  to  the 
salvage  of  ships  and  sea-going  vessels,  and  does  not 
extend  to  the  salvage  of  a  rafl  of  timber  which  had 
broken  adrid  from  the  owner's  wharf  and  was  found 
floating  down  the  harbour  of  Yarmouth,  256, 

L. 
LAUNCH. 

1  •  Where  a  launch  is  about  to  take  place  on  a  river,  reason- 
able notice  of  the  intended  launch  must  be  given,  243. 
2.  Such  notice  must  be  sufficiently  specific  as  to  the  tim.Q 
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of  the  launch^  to  prevent  yessels  navigating  in  the  river 
from  unknowingly  incurring  risk  or  loss,  page  243. 
3.  A  collision  occasioned  hy  a  launch  running  foul  of  a 
vessel  proceeding  down  the  river,  to  be  decided  upon 
the  same  principles  as  an  ordinary  case  of  collision  upon 
the  high  seas,  2i3. 

LIEN. 

Salvage,  bottomry  bonds  and  seamen's  wages  are  liens  upon 
a  ship  in  the  strictest  sense  of  the  term,  and  whoever 
takes  a  vessel  as  a  security,  must  take  it  subject  to 
such  liens,  although  they  may  accrue  subsequent  to 
the  mortgage,  79. 
LORD  OF  THE  MANOR. 

Claim  of  the  lord  of  a  manor  to  the  proceeds  of  a  ship 
stranded  and  abandoned  upon  the  Pole  Sand  at  the 
mouth  of  the  river  Exe,  and  taken  possession  of,  not 
at  low  water,  but  when  the  tide  was  in  to  the  extent 
of  some  feet,  overruled,  and  the  vessel  condemned  as 
droits  of  admiralty,  S6fi,  363. 

M. 

MAGISTRATES. 

Have  no  jurisdiction  to  levy  warrants  of  distress  upon  a 
vessel  in  the  custody  of  the  Court  of  Admiralty  at  the 
suit  of  seamen  for  their  wages,  under  stat.  7  &  8 
Vict.  c.  112.. 394. 

MASTERS. 

1 .  Masters  of  vessels  only  entitled  to  sue  in  the  Court  of 

Admiralty  for  their  wages,  under  the  stat.  7  &  8  Vict, 
c.  112,  where  the  owners  of  the  vessel  have  become 
bankrupt  or  insolvent  in  the  strict  legal  interpretation 
of  the  term,  $77. 

2.  Privilege  of  masters  to  sue  limited  to  two  cases : — 

1.  Where  the  wages  are  claimed  for  a  party  who  was 
owner  at  the  time  of  the  original  contract.  2.  Where 
such  owner  is  bankrupt  or  insolvent  at  the  time  when 
the  claim  is  preferred,  400. 

3.  Master  not  debarred  from  suing  under  the  statute  upon 

the  ground  that  he  was  a  co-mortgagee  of  the  vessel 
at  the  time,  401. 

4.  A  master  suing  under  the  statute  must  stand  upon  the 

same  footing  as  an  ordinary  mariner,  and  will  be  sub- 
VOL.  n,  -  p  p 
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jected  to  all  deductions  for  advances  made  to  him  by 
the  owners,  and  for  monies  received  by  him  on  account 
of  the  ship,  and  for  which,  upon  a  balance  of  accounts, 
he  may  be  indebted  to  the  owners,  page  iOl. 
5.  A  master's  right  to  sue  under  the  statute  not  barred  by 
his  acquiescence  in  the  sale  of  the  vessel  by  the  other 
mortgagee,  404. 

MONITION. 

1 .  Monition  to  show  cause  why  an  attachment  should  not 

issue  decreed  against  a  broker  who  had  removed  the 
tackle  of  a  ship  while  in  custody  of  an  officer  of  the 
Court,  395. 

2.  Monition  refused  against  the  owners  of  a  vessel  which 

had  been  lost,  calling  upon  them  to  show  cause  why 
they  refused  payment  of  a  bill  of  exchange  drawn  by 
the  master  in  payment  of  a  salvage  service  rendered 
to  the  vessel  previous  to  her  loss,  450. 

MORTGAGEES. 

1 .  The  obstacle  which  formerly  existed  as  to  the  title  of 

mortgagees  in  the  Court  of  Admiralty  removed  by 
Stat,  d  &  4  Vict.  c.  S2.  .80. 

2.  Stat.  S  &  4f  Vict,  confers  upon  the  Court  not  only  the 

right  of  adjudicating  upon  the  claims  of  mortgagees 
against  the  ship,  but  virtually  confers  the  same  power 
over  the  freight  or  the  funds  representing  the  freight, 
80. 

3.  Mortgagees  of  a  vessel  which  had  been  brought  in  dere- 

lict, and  sold  under  decree  of  Courts  held  entitled  to 
the  remaining  proceeds,  after  payment  of  the  salvors, 
in  preference  to  an  alleged  creditor  who  had  advanced 
money  for  the  service  of  the  ship  in  payment  of  wages, 
seamen's  board,  &c.,  441. 

N. 
NECESSARIES. 

1.  In  order  to  establish  that  the  necessaries  supplied  to  a 

foreign  ship  are  necessaries  within  the  meaning  of  the 
statute  3  &  4  Vict.  c.  69,  the  vessel  must  be  in  a  state 
of  exigency  at  the  time,  and  the  articles  supplied  must 
consist  of  articles  needful  for  the  relief  of  such  exi- 
gency, 368. 

2.  Anchors  supplied  for  the  equipment  of  a  vessel  building 
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in  a  foreign  dockyard  not  within  the  meaning  of  the 
statute,  page  S68, 

O. 
ONUS  PROBANDI. 

1.  Where  a  Yessel  at  anchor  is  run  down  by  another  vessel 

under  sail,  the  onus  probandi  lies  with  the  vessel  un- 
der sail  to  show  that  the  collision  was  not  occasioned 
by  any  error  or  default  upon  her  part,  407. 

2.  Wliere  the  payment  of  a  mariner's  wages  is  resisted  by 

the  owners  upon  the  ground  of  an  alleged  desertion, 
the  onus  prubandi  lies  with  the  owners  to  make  good 
their  defence,  134. 

3.  Where  a  written  agreement  has  been  made  between  the 

master  of  a  sailing  vessel  and  the  master  o{  a  vessel 
in  distress,  and  a  cancellation  of  the  agreement  is 
alleged,  the  onus  probandi  lies  with  the  party  setting 
up  the  averment,  170. 
OWNERS. 

1.  Owners  of  fishing  vessels  entitled  to  a  larger  share  in 

the  apportionment  of  salvage  than  the  owners  of  ordi- 
nary sailing  vessels,  26. 

2.  The  proportion  of  the  owners*  share  in  the  apportion- 

ment of  a  salvage  award  must  depend  upon  the  loss 
and  risk  incurred  by  the  vessel.  Where  the  service 
has  been  rendered  at  great  risk  and  loss  the  owners 
will  be  entitled  to  a  greater  proportion  of  reward  than 
where  the  vessel  is  merely  auxiliary  to  the  service,  25- 


PILOT. 

1.  Exclusive  duty  of  a  licensed  pilot  in  charge  to  direct 

the  time  and  manner  of  bringing  a  vessel  to  anchor, 
14,  d88. 

2.  Manner  of  catting  the  anchor  preparatory  to  bringing 

up  a  vessel  at  her  anchorage  ground,  exclusively  with- 
in the  province  of  the  pilot  in  charge,  547. 

3.  Pilots  going  on  board  a  leaking  vessel  and  assisting  the 

crew  in  pumping  entitled  to  be  rewarded  as  salvors, 
247. 
PILOT  ACT. 

1.  Construction  of  Liverpool  Pilot  Act,  5  Geo.  IV.  c.  73.  • 
15. 

pp  2 
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PILOT  ACT'-{c<mtinued  ). 

2.  Construction  of  Cork  Harbour  Pilot  Act^  1  Geo.  IV. 

c.  52.. page  447. 

3.  Exemption  from  liability  not  taken  away  by  the  fact 

that  the  pilot  in  charge  was  taken  on  board  in  prefer- 
ence to  other  pilots  by  the  master,  and  that  he  had 
been  constantly  engaged  to  conduct  the  vessel  up  and 
down  the  river  in  her  outward  and  homeward  voyages 
for  a  period  of  fiAeen  years,  412. 

4.  I'he  provisions  of  the  General  Pilot  Act,  6  Geo.  IV, 

c.  125,  apply  to  England  only,  and  have  no  reference 
to  Ireland,  448. 

PIRATES. 

1 .  Not  necessary,  in  order  to  foimd  a  claim  for  the  bounties 

given  by  Stat.  6  Geo.  IV.  c.  49,  that  the  attack  should 
be  confined  to  persons  carrying  on  piracy  as  a  regular 
occupation,  S56. 

2.  Import  of  the  statute  is  to  comprehend  all  acts  of  pi- 

racy by  whomsoever  committed,  S56. 

PLEADING. 

1.  Whatever  is  pleaded  in  the  nature  of  reply  must  be 

either  in  contradiction  of  what  is  alleged  in  the  an- 
swer to  the  act,  or  explanatory  of  averments  in  the 
defence,  or  else  necessary  to  corroborate  the  original 
statements  in  the  case,  104. 

2.  A  rejoinder  must  not  state  new  matter  of  defence,  unless 

such  matter  has  come  to  the  knowledge  of  the  party 
since  the  reply  was  given  in,  152. 

3.  The  principle  of  pleading  by  act  on  petition  requires 

that  every  important  matter  which  is  intended  to  be 
denied  should  be  expressly  negatived.  Where  a  fact 
is  averred,  and  there  is  no  contradiction  of  that  fact, 
the  Court  primd  facie  will  assume  such  an  averment 
to  be  true,  908. 

4.  Declarations  of  a  pilot  in  charge  of  a  vessel  proceeded 

against  in  a  cause  of  damage,  that  the  collision  was 
not  his  fault,  but  was  occasioned  by  the  neglect  of  the 
crew  of  the  damaging  vessel,  not  pleadable  in  a  cause 
by  plea  and  proof,  S92. 

5.  Declarations  of  a  mariner  confirming  the  pilot's  asser- 

tion also  inadmissible,  392, 
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PRACTICE. 

1.  In  the  case  of  a  British  suitor,  the  Court  will  expect  a 

more  strict  observance  of  the  technical  forms  of  pro- 
ceeding than  in  the  case  of  a  foreigner,  towards  whom 
greater  indulgence  will  be  extended,  pa^e  106. 

2.  A  mortgagee  of  a  ship  is  not  entitled  to  arrest  a  vessel 

for  the  purpose  of  enforcing  bail  for  her  safe  return 
to  this  country,  110. 

3.  In  cases  of  salvage  it  is  the  usage  of  the  Court  to  take 

the  whole  value  of  the  ship  and  cargo,  and  assess  the 
amount  of  remuneration  upon  the  whole,  319. 
4  Not  competent  to  parties  to  aver  that  the  services  were 
of  greater  importance  to  the  ship  than  to  the  cargo, 
and  that  the  ship  should  bear  the  greater  burthen  or 
vice  versd,  319. 

PROTEST. 

The  production  of  the  protest  is  necessary  in  all  cases, 
whether  of  collision  or  of  salvage,  but  more  particu- 
larly so  in  cases  of  salvage,  317. 

R. 

REGISTRAR  and  MERCHANTS. 

1.  A  deduction  of  one-third  from  the  full  amount  of  the 

repairs  in  consideration  of  new  materials  being  sub- 
stituted for  the  old  not  sustained  in  the  report  of  the 
registrar  and  merchants,  282. 

2.  Allowance  by  the  registrar  and  merchants  that  debts 

bought  up  by  the  bondholder  from  the  ship's  creditors 
should  be  included  in  the  bond  to  the  extent  of  the 
sums  actually  paid  for  them  overruled,  and  such  items 
directed  to  be  struck  out,  486. 

REPAIRS. 

1 .  Repairs  of  a  British  vessel  in  a  port  of  this  country,  the 

owners  being  resident  in  England,  cannot  be  made  the 
subject  of  a  bottomry  transaction,  49. 

2.  Owners  of  a  damaged  vessel  run  down  by  collision 

entitled  to  the  full  amount  of  the  repairs,  no  deduc- 
tion being  allowed  in  consideration  of  new  materials 
being  substituted  for  old,  279. 

3.  Repairs  of  a  damaged  vessel  taken  into  port  after  a 

collision,  must  be  completed  at  once  before  the  ship 
leaves  the  port ;  additional  repairs  subsequently  done 
after  the  departure  of  the  vessel  not  allowed  in  the 
report  of  the  registrar  and  merchants,  535. 
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REPORT  OF  REGISTRAR  AND  MERCHANTS. 

In  considering  the  report  of  the  registrar  and  merchants, 
the  Court  will  not  enter  into  the  minutise  of  objections 
taken  with  respect  to  minor  items,  nor  will  it  inquire 
into  the  minutiae  of  the  reasons  by  which  the  judg- 
ment of  the  registrar  and  merchants  has  been  in- 
fluenced, page  5SS, 

(Vide  Registrar  and  Merchants.) 

S. 
SALVAGE. 

1.  The  carrying  an  order  for  a  steamer  to  go  out  of  har- 

bour to  a  vessel  in  danger  and  distress,  held  to  con- 
stitute a  salvage  service  under  the  circumstances  of  the 
case,  91. 

2.  Where  steamers  go  out  of  port  for  the  express  purpose 

of  rendering  assistance  to  vessels  in  distress,  the  time 
and  expense  incurred  in  reaching  the  vessel  is  to  be 
taken  into  account  in  fixing  the  amount  of  the  remu- 
neration, 294. 

3.  Salvage  of  a  raft  of  timber  which  had  broken  adrift 

from  the  owner's  wharf,  and  was  found  floating  in 
Yarmouth  harbour,  not  within  the  jurisdiction  of  the 
Court,  under  the  provisions  of  the  statute  3  &  4 
Victoria,  c.  65. 

4.  The  crew  of  a  stranded  vessel  having  abandoned  their 

own  vessel,  and  having  taken  to  their  boats,  in  making 
for  the  land  fall  in  with  and  board  another  vessel 
also  stranded  and  abandoned,  and  bring  her  in  safety 
to  England,  claim  of  the  owners  of  the  first  vessel  to 
participate  in  the  salvage  award,  upon  the  ground  that 
the  actual  salvors  were  enabled  to  reach  the  second 
vessel  only  by  means  of  his  boats,  compasses,  &c., 
overruled,  353. 

SALVORS. 

1.  Where  two  vessels  come  up  together  to  render  assist- 

ance to  a  vessel  in  distress,  all  the  persons  comprising 
the  crews,  although  a  part  only  are  engaged,  are  en- 
titled to  be  considered  as  salvors,  8. 

2.  A  person  employed  to  superintend  the  landing  of  the 

cargo  of  a  vessel  which  had  been  brought  in  derelict, 
not  considered  as  an  actual  salvor,  although  held 
entitled  to  some  remuneration  for  his  time  and  ser- 
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SALVORS— (continued). 

vices :  one  guinea  and  a  half  per  diem  during  the 
period  of  his  services  awarded,  page  7ft. 
S.  Claim  of  salvors  setting  up  an  inflamed  or  exaggerated 
statement  of  their  services  dismissed,  and  alleged 
salvors  condemned  in  the  costs  of  the  proceedings, 
270. 

4.  Where  an  actual  service  has  been  rendered,  the  subse- 

quent misconduct  of  the  salvors  may  not  only  dimi- 
nish the  amount  of  their  rd^ard,  but  the  entire  claim 
to  salvage  remuneration  may  be  forfeited,  477. 

5.  A  person  who,  under  an  agreement  with  the  master  of 

a  stranded  vessel,  had  taken  charge  of  the  ship,  and 
had  succeeded  in  saving  and  warehousing  a  part  of 
the  cargo,  the  vessel  having  gone  to  pieces,  held 
entitled  to  a  salvage  remuneration,  although  his  ser- 
vices were  to  be  considered  in  the  character  of  a  meri- 
torious agency,  rather  than  of  salvage  services,  259. 

SLAVE  VESSELS.     (Vide  Joint  Capture.) 

STEAM  TUGS. 

1.  Where  a  steam  tug  is  towing  a  vessel  with  a  licensed 

pilot  in  charge,  the  steamer  is  not  released  from  the 
obligation  of  watching  the  course  which  the  licensed 
pilot  pursues.  478. 

2.  If  the  course  pursued  by  the  pilot  will  lead  the  vessel 

into  danger,  and  probable  destruction,  it  is  not  for  the 
steamer  to  maintain  a  sulky  silence,  and  make  herself 
instrumental  in  the  destruction  of  life  and  property, 
478. 

3.  A  steam  tug,  after  assisting  a  stranded  vessel  off  the 

Goodwin  Sands,  in  towing  her  into  the  Downs,  ran 
her  aground  upon  the  Sandwich  Flats :  plea,  that  a 
licensed  pilot  was  in  charge  of  the  vessel,  and  that 
the  directions  as  to  the  course  of  the  vessel  rested 
with  the  pilot  exclusively,  overruled ;  and  claim  of 
the  steam  tug  for  salvage  remuneration  dismissed  with 
costs,  482. 

SUITOR. 

1.  A  suitor  prior  petens  in  a  cause  of  damage,  having  ob- 
tained a  decree  in  his  favour,  is  entitled  to  the  pro- 
ceeds of  the  damaging  vessel  to  the  full  extent  of 
his  damage,  482. 
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SUITOR— (continued). 

2.  Not  competent  to  other  parties  who  may  have  received 
damage  from  the  same  ship,  and  virho  have  obtained  a 
sentence  subsequent  to  the  first  decree,  to  require  that 
the  proceeds  of  the  damaging  vessel  should  be  applied 
pro  rat4  to  satisfy  both  the  actions,  page  482. 

SUPERSEDEAS. 

1.  Supersedeas  directed  to  issue  for  the  release  of  a  pri- 

soner committed  to  the  Queen's  prison — upon  an 
attachment  served  in  Scotland— the  Lord  Ordinary 
having  withdrawn  his  concurrence  as  illegally  granted, 
287. 

2.  Supersedeas  refused  for  the  release  of  a  prisoner  com- 

mitted for  nonpayment  of  costs  in  a  cause  of  posses- 
sion^  945, 

(Vide  Attachment— Juris^tum,) 

T. 

TRINITY  MASTERS.     (Vide  Affidavit.) 

Practice  of  the  Court  in  taking  the  opinion  of  the  Trinity 
Masters  in  cases  of  damage  by  collision,  225. 

TRINITY-HOUSE  RULES. 

Application  of  the  Trinity-House  regulations  depends  upon 
the  presumption  that  the  two  vessels  are  opposing 
each  other,  and  is  not  intended  to  apply  where  the 
heads  of  the  respective  vessels  are  lying  in  different 
directions,  213. 

W. 
WAGES. 

1.  Stipulation  in  mariner's  contract,  that  a  share  in  the 

proceeds  of  a  whaling  voyage  should  form  a  part  of 
the  wages,  held  to  constitute  a  special  contract,  and 
to  oust  the  jurisdiction  of  the  Admiralty  Court,  ^5. 

2.  Where  any  portions  of  a  wrecked  vessel  have  been  re- 

covered, a  mariner  is  entitled  to  sue  for  his  wages, 
although  no  freight  has  been  earned,  119. 

3.  Wages  of  a  mariner  not  forfeited  by  a  temporary  aban- 

donment of  the  vessel  whilst  in  a  port  for  repair,  146. 

WAGES  ACT— Construction  of  the  5  &  6  Will.  IV.  sections 
7  and  9. 
1.  The  7th  section  of  the  act  expressly  purports  to  pro- 
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WAGES  ACT --{continued). 

vide  a  penalty  for  temporary  absence  from  the  vessel 
in  cases  not  of  absolute  desertion,  nor  treated  as  such 
by  the  master,  page  1S5. 
2.  The  earlier  words  of  the  9th  section  are  confined  to  the 
conduct  of  a  sailor  prior  to  the  sailing  of  a  ship  from 
her  port  of  clearance ;  and  the  latter  part  of  the  sec- 
tion exclusively  refers  to  what  is  done  beyond  seas, 
125. 

Vide  {Jurisdiction,) 


VOL.  II.  Q  Q 


ERRATA. 

Page    63,  line  19,  pro  or  lege  paid. 
211,  line  22,  intere  not. 

229,  line  11,  ^o  and  lege  to. 

230,  line  14,  pro  unheard  lege  irrelevant. 
239,  line    4,  pro  avowed  lege  averred. 
260,  line  24,  pro  for  lege  from. 

335,  line  19,  dele  aware  and. 
350,  line  25,  pro  or  lege  in. 

361,  line  29,  pro  only  lege  acting. 

362,  line  16,  pro  guarded  lege  guided. 
362,  line  18,  pro  and  lege  or. 
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